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PBEFACE. 


The  number  of  oases  on  negligence  is  so  great  that  the 
writer  has  confined  his  citations  inainly  to  the  Ameri- 
can adjudications,  referring  to  the  English  cases  only 
when  the  principle  was  in  doubt  or  merely  for  the  pur* 
pose  of  illustration.  This  work  has  been  divided  into 
three  parts :  I.  The  general  principles  of  negligenoe. 
II.  Negligence  in  particular  relations.  III.  Remedies 
lor  negligence.  The  first  and  third  parts  treat  very 
generally  the  doctrines  relating  to  all  questions  of  neg* 
ligence,  under  whatever  circumstances  arising.  Ques- 
tions as  to  what  constitutes  negligence  under  certain 
circumstances,  and  as  to  remedies  for  such,  and  the 
pleading,  evidence,  and  damages  in  enforcing  the  rem- 
edies, will  be  found  under  the  particular  heads  to  which 
tliey  belong. 

J.  H.  DEERIKG.   j 

San  Fravoxboo,  May  6, 1886. 
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CHAPTER  I. 

WHAT  001YSTITUTES,  OBinEBAIAT. 

f   1.  Definitions  of  negligence. 

'{   2l  Intent  as  an  element  of  negligence. 

i   &  There  must  be  a  violation  of  some  duty. 

{   4.  lilal^ty  for  negligence  does  not  cover  Injoxtos  from  acddent 

{    6.  Distinction  between  negligence  and  fraad. 

{   6.  Violation  of  statute  as  negligence. 

J   7,  Degree  of  diligence  required  ordinarily. 

{   8w  Negligence  must  be  proximate  cause  of  injury. 

S    S.  Effect  of  usage  in  determining  negHgenoe. 

{  10.  Liability  for  negligence  cannot  be  sblfted  by  oonttaot* 

i  11.  Degrees  of  negligence. 

2  1.  Befinitioiu  of  negligence.— Negligence  has  been 
yariously  defined  by  text-writers  and  jadges,  all  agree- 
ing substantially  as  regards  its  meaning,  and  differing 
merely  in  their  manner  of  expressing  it.  It  has  been  de- 
fined to  be  a  want  of  that  care  which  a  man  of  common 
prudence  and  of  common  sense  ordinarily  exercises  in 
like  employment;^  as  a  '^violation  of  the  obligation 
which  enjoins  care  and  caution  in  what  we  do. ' ' '  *'  Neg- 
ligence,  in  correct  legal  pliraseology,  is  more  nearly 
synon3rmous  with  carelessness  than  any  other  word. 
It  signifies,  primarily,  the  want  of  eare,  caution,  atten- 
tion, diligence,  skill,  or  discretion  in  the  performance  of 
an  act  by  one  having  no  positive  intention  to  injure  the 

person   complaining   thereof The    secondary 
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meaning  of  negligence  includes  every  omission  to  per- 
form a  dnty  imposed  by  law  for  the  avoidance  of  injury 
to  persons  or  property.' ' '  Cooley  defi  nes  it  as  "  the  fail- 
ure to  observe  for  the  protection  of  the  interests  of 
another  person,  that  degree  of  care,  precaution,  and 
vigilance  which  the  circumstances  justly  demand, 
whereby  such  other  person  suffers  injury."*  Austin 
says :  "  The  term  *  negligent '  applies  exclusively  to  in- 
jurious omissions,  to  breaches  by  omission  of  positive 
duties.  The  party  omits  an  act  to  which  he  is  obliged 
(in  the  sense  of  the  Roman  lawyers).  He  perforins  not 
an  act  to  which  he  is  obliged,  because  the  act  and  the 
obligation  are  absent  from  his  mind."^  The  definition 
most  frequently  quoted  is  that  of  Baron  Alderson,  that 
'<  negligence  is  the  omission  to  do  something  which  a 
reasonable  man  guided  upon  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  affairs  would 
do,  or  doing  something  which  a  prudent  and  reasonable 
man  would  not  do.''^  This  definition  has  been  quoted 
and  approved  and  adopted  in  a  more  or  less  abridged 
form  by  able  jurists,  text-^writers,  and  lexicographers.^ 
Wharton  disapproves  of  the  definitions  both  of  Austin 
and  of  Baron  Alderson.  Of  the  former  he  says :  '*  It  is 
true  this  covers  most  of  the  phases  of  negligence  if  we 
so  enlarge  the  term  *  omission '  as  to  include  positive, 
offensive,  though  inconsiderate  acts.  But  such  an  ex- 
tension of  the  term  is  without  support  either  in  Roman 

or  Anglo-American  law The  distinction  betweea 

negligence  in  faciendo  and  negligence  in  non-faeiendOy 
negligence  of  commission  and  negligence  in  omission, 
is  one  wliich  has  been  recognized  by  jurists  of  all 
schools  as  substantial."  >  Criticising  the  latter  definition 
he  says :  '*  As  a  limitation  formed  for  the  purpose  of  ex- 
cluding aoGidents  from  the  category  of  negligence,  this 
definition  is  of  much  value.    It  fails,  however,  in  unduly 
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extending  the  term  so  as  to  include  all  impradent  acts. 
....  It  is  notorious  tiiat  there  are  many  tilings  which 
a  prudent  and  reasonable  man  would  not  do  (e.  g.,  acts 
of  extravagance,  of  gambling,  even  of  wild  speculation 
with  manufacturing  and  similar  enterprises,  which  in- 
volve the  welfare  of  multitudes  of  employees),  whicb  are 
not  such  negligence  as  is  the  subject  of  a  suit  at  law.*** 
He  then  lays  down  what  is  probably  the  most  accurate 
and  comprehensive  definition  of  negligence  yet  formu- 
lated, as  follows :  "  Negligence  in  its  civil  relations  is 
such  an  inadvertent  imperfection  by  a  responsible 
human  agent,  in  the  discharge  of  a  legal  duty,  as  pro- 
duces in  an  ordinary  and  natural  sequence  a  aamage 
to  another."-*** 

1  (TBrlen  v.  Railroad  Oql  8  PhUa.  76;  Blzzell  v.  Booker,  10  Ark. 

20%. 

2  Tonawanda  B.  B.  Co.  cr.  Manger,  ft  Denlo,  256, 297. 

3  Shearman  &  Bcdfield  Negligence,  {  2. 

4  Coc^y  Torts,  6C0. 

5  1  Austin  Jurliiprudenoe,  Lect.  20,  p.  489. 

6  Blyth  V.  Birmingham  Water  Works  Co.  11  Ex.  783. 

7  The  Nltro-glycerlne  C-aae,  15  Wall.  536  (Field,  JV) ;  Railroad  Co. 
V.  Jones,  95  U.  8. 441  (Swajme,  J.) ;  Moak*B  Underhlll  Torts, 271 ;  Baun-' 
ders  Negligence  f Introduction) ;  Bapalje  &  Lawrence  Law  Dictloo> 
aryt  tit.  Negligence. 

8  Wharton  Negligence,  {  2. 

9  Wharton  Negllgenee,  2  L 
10   Wharton  Negligence,  i  3. 

J  2.  Intent  as  an  element  of  neyligenoe. — Intent  is  not 
an  element  of  legal  negligence.^  Negligence  is  not 
generally  design.^  One  may  act  bona  fide  and  still  be 
guilty  of  gross  negligence.^  Beasonable  belief  of  a 
party  that  he  will  not  sustain  an  injury  in  doing  acts 
which,  but  for  such  belief,  would  be  negligent,  does 
not  exonerate  him  from  the  charge  of  negligence.^  The 
plaintiff  need  not  show  that  the  injury  was  wilful.* 
And  one  guilty  of  negligence  cannot  exempt  himself 
from  liability  by  merely  showing  that  the  injury  was 
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unintentional.*  Lunatics  are  liable  civtlly  for  injuries 
caused  by  defective  condition  of  their  realty,  not  in  the 
exclusive  possession  and  control  of  a  tenant.^  To  con- 
stitute wilful  negligence,  the  wrong  done  must  either 
be  intentional  or  such  a  wanton  disregard  of  the  right 
of  others  as  amounts  to  bad  faith. ^  Wilfully  means 
designedly  as  opposed  to  inadvertently.* 

1  Wharton  Negligence,  { 11 ;  Shearman  A  RedfieM  Negligence,  {  Z. 

2  Gove  V.  Farmers'  etc.  Ins.  Co.  48  N.  H.  41. 
8   Lincoln  v.  Buckmaster,  32  Vt.  662. 

4   Muldowney  t».  111.  Cent.  Ry.  Co.  38  Iowa,  4SL 
6   Taylor  v.  Holman,  45  Mo.  37L    See  post,  {  & 

6  Sharp  v.  Bonner,  36  Oa.  418 ;  Banner  v.  S.  C  R.  R.  Cio.  4  Rich* 
S29;  Tally  v.  Ayres,  3  Sneed,  677. 

7  Moraln  v.  Devlin,  132  Mass.  87 ;  42  Am.  Rep. 


8  Louisville  etc.  R.  R.  Co.  v.  Fllbern,  6  Bush,  iS74;  Claxton  v. 
L.  etc.  R.  R.  Co.  13  Bush,  638  :  Peoria  Bridge  Assoc,  v.  Loomls,  20  IlL 
236w 

9  Fuller  V.  Chicago  etc.  R.  R.  Ca  31  Iowa,  187. 

§  8.  There  must  be  a  violatioxi  of  some  duty. — To  con- 
stitute negligence,  there  must  be  some  duty  owing 
from  the  party  whose  negligence  occasfons  the  loss  to 
the  party  injured, ^  a  disregard  of  some  daty  or  rule  of 
conduct  prescribed  beforehand  or  arisingso  manifestly 
from  the  facts  as  to  leave  no  doubt  of  its  existence.* 
It  is  of  the  essence  of  negligence  that  the  party  charged 
should  have  knowledge  that  there  was  a  duty  for  him 
to  perform  ;  or  he  must  have  omitted  to  inform  hinkself 
as  to  what  was  his  duty  in  a  given  case.  Knowledge  is 
presumed  in  a  great  number  of  cases,'  and  a  party  will 
not  be  permitted  to  prove  that  he  had  no  knowledge  of 
his  duty.  Every  man  is  presumed  to  know  the  law,, 
and  hence  when  the  law  imposes  a  duty  on  a  man,  it 
presumes  he  knew  of  it,  and  it  will  not  permit  hi-m  to 
prove  that  he  did  not.' 

1  Wharton  Negligence,  {  3 ;  Kahl  v.  Lore,  37  N.  J.  L.  & 

2  Warner  v.  RaUroad  Co.  8  Ptaila.  637. 

S  Sherman  v.  Western  Tranap.  Co.  62  Barb.  IGOl 
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i  4.  Liability  for  neglififonod  does  not  cover  injnriai  from 
accidents.  —  No  one  is  responsible  for  an  injury  caused 
purely  by  inevitable  accident  while  he  is  engaged  in  a 
lawhil  business,  even  thongh  the  injury  was  the  direct 
consequence  of  his  own  act,  and  the  injured  party  was 
at  the  time  lawfully  employed,  and  in  all  respects  free 
from  fault.i  Where  an  accident  happens  entirely  from 
superior  agency  and  without  default  on  the  part  of  the 
defendant,  or  blame  imputable  to  him,  an  action  for  in- 
jury resulting  from  such  accident  is  not  maintainable.' 
But  where  an  injury  results  exclusively  from  the  negli- 
gence of  one  party  he  cannot  shield  himself  from  liabil- 
ity by  calling  it  an  accident.'*  It  has  been  held  that  one 
was  not  liable  for  injuries  consequent  upon  a  conjunc- 
tion of  his  own  fault  with  circumstances  of  an  extraordi- 
nary nature.*  But  it  is  laid  down  as  a  general  rule  that 
where  the  injury  is  the  combined  result  of  the  negU- 
igence  of  defendant,  and  an  accident  for  which  neither 
the  plaintiff  nor  defendant  is  responsible,  the  defendant 
must  pay  damage  unless  the  injury  would  not  have 
happened  if  he  had  not  been  negligent.* 

1  Sbearmun  &  Redfield  Negligence,  ?  5.  See  also  2  ThompsoD 
H^egllgence,  1234 ;  The  Nltro-glycerine  Case,  15  Wall.  624 ;  Btzzell 
V.  Booker,  16  Arlc.  308 ;  Brown  v.  Collins,  53  N.  H.  442. 

2  Gattlt  t'.  Humes,  20  Md.  297;  Vincent  v.  Stinchour,  7  Vt.  82; 
Harvey  v.  Dunlop,  Hill  &  D.  192. 

3  Beach  v.  Parmeter,  23  Pa.  St  196 ;  McGrew  v.  State,  63  Pa.  St 
436. 

4  Allegheny  City  v.  Zimmerman,  95  Pa.  St.  287;  40  Am.  Bep.  649. 

5  2  Thompson  Negligence,  1086w 

g  5.  Sistinctioxi  between  negligence  and  fraud.  —  Negli- 
gence differs  from  fraud  in  that  in  the  former  the  ele- 
ment of  inteill  is  lacking.  Where  such  an  intent  exists 
the  act  ceases  to  be  merely  negligent,  and  becomes  one 
of  violence  or  fraud. ^  Fraud  and  negligence  are  by  no 
means  identical  in  their  nature  or  effect.  Fraud  is  a  de- 
ceitful practice  or  wilful  device  resorted  to  with  intent 
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to  deprive  another  of  his  right,  or  in  some  manner  to  do 
him  an  injury.  It  is  always  positive ;  the  mind  con- 
curs with  the  act ;  what  is  done  is  done  designedly  and 
knowingly.  But  in  negligence,  whatever  may  be  its. 
grade,  tliere  is  no  purpose  to  do  a  wrongful  act  or  tO' 
omit  the  performance  of  a  duty.  There  is,  however,  an 
absence  of  'proper  attention,  care,  or  skill.  It  is  strictly 
nonfeasance,  not  malfeasance.  This  is  the  general 
idea,  and  marks  the  distinction  between  negligenoe 
and  fraud.*  Gross  negligence  was  said  Ijy^Sir  William 
Jones  to  be  considered  in  practice  as  equivalent  to  fraud 
itself.'  This  position  was  disapproved  by  Story,*  and 
Shearman  and  Redfield.*  Negligence,  even  when  gross, 
is  but  an  ommission  of  duty.*  But  though  gross  negli- 
gence is  not  fraud  in  itself,  it  is  often  regarded  as  evi- 
dence of  fraud.^ 

1  Shearman  <ft  Redfleld  Neglierenee,  {  2.    See  {  2,  cnAs. 

2  Gardner  v.  Heartt,  3  Denlo,  237. 

5  Jones  Bailments,  21. 

4    Story  BailmentR,  {H9*  22. 

6  Shearman  A  Redfleld,  {  3. 

6  Tonawanda  R.  R.  Co.  v.  Manger,  6  Denlo,  267; 

7  Story  Bailments.  {  19 ;  Shearman  &  Redfleld  Negligence,  {  3  p 
Common w.  v.  Rodes,  6  Mon.  B.  174 ;  Tador  v.  Lewis,  3  Met.  (Ky.)  878  ; 
Wilson  V.  R.  R.  Go.  U  Gill  <ft  J.  68. 

J  6.  Yiolatiom  of  statute  as  neglige&ce. — It  may  be 
stated  as  a  general  rule  that  where  a  statute  imposes  a 
duty  upon  a  person,  a  failure  to  perform  this  duty  con- 
stitutes negligence  in  itself.'  The  failure  of  any  person 
to  perform  a  duty  Imposed  upon  him  by  statute  or 
other  legal  authority  should  always  be  considered  evi- 
dence of  negligence  or  of  something  worse.*  A  court 
may  properly  instruct  a  jury  that  due  diligence  re- 
quires defendant  to  comply  with  a  certain  statute.* 
And  it  is  gross  negligence  for  one  wilfully  to  disregard 
a  statutory  requirement.^    Some  of  the  cases  do  not 
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extend  the  rule  to  the  full  length  of  the  doctrine  above 
laid  down.  These  cases  hold  that  while  violation  of  a 
statutory  duty  is  not  negligence  in  itself,  nor  conclusive 
of  negligence,  it  is  competent  evidence  upon  the  ques- 
tion of  negligence  ;*  that  while  such  violation  does  not 
necessarily  make  the  defendant  liable,  it  will  constitute 
a  prima  fcLcie  case,  and  usually  will  be  sufficient  to 
establish  want  of  due  diligence/  Thus,  a  city  ordinance 
requiring  street  sprinklers  to  keep  their  attachments  in 
order  under  penalty  of  forfeiture  of  their  license  was 
held  admissible  in  evidence  in  an  action  for  injuries  from 
their  failure  to  repair  their  apparatus.^  Omission  of  a 
known  legal  duty  Is  such  strong  evidence  of  careless- 
ness and  negligence  that  the  offending  party  should  be 
held  wholly  in  fault,  unless  clear  and  indisputable 
evidence  establishes  the  contrary.' 

1  Messenger  v.  Pate,  42  Iowa,  443  ;  Correll  v.  B.  A  C.  R.  R.  Co.  88 
Iowa,  120;  Dodge  t?.  B.  C.  K.  &  M.  R.  R.  Co.  84  Iowa,  276  ;  Reynolds  v. 
Hlndman,  32  Iowa,  146 ;  Siemers  v.  fiisen,  54  Cal.  418  ;  Jetter  v.  N.  Y. 
<fe  H.  R.  R.  Co.  2  Abb.  N.  Y.  App.  4S8  ;  Blair  v.  MU.  etc.  R.  R.  Co.  20 
Wis.  254  ;  Wharton  Negligence,  {  443. 

2  Shearman  &  Redfield  Negligence,  {  13  a. 

3  Atlanta  <fe  West  Point  R.  R.  Co.  v.  Wyly,  66  Qa.  120. 

4  Ohio  etc.  R.  R.  Co.  v.  Eaves,  42  111.  288. 

5  Brlggs  V,  N.  Y.  Cent  etc  R.  R.  Co.  72  N.  Y.  28 ;  Hanlon  v.  S.  B. 
H.  R.  R.  Co.  129  Mass.  310 :  Knnpfle  v.  Knickerbocker  Ice  Co.  84 
N.  Y.  488,  reversing  8.  C.  23  Hun,  189,  and  limiting  Jetter  v,  N.  Y.  dk 
H.  R.  R.  Co.  2  Abb.  N.  Y.  App.  4.'iO. 

6  Augusta  etc.  R.  R.  Co.  v.  McElmurry,  24  Ga.  7& 

7  Crocker  v.  Schureman,  7  Mo.  App.  358. 

8  Taylor  v.  Harwood,  Taney,  487. 

§  7.  Degree  of  diligence  required,  ordinarily. — The  de- 
gree of  diligence  required  in  the  ordinary  relations  of 
life  is  not  tha^which  a  man  will  use  of  his  own  prop' 
erty,  as  many  are  reckless  to  the  last  extreme  of  their 
property  and  even  of  their  lives ;  ^  but  the  measure  of 
care  against  accident  which  one  must  take  to  avoid  re- 
sponsibility is  that  which  a  person  of  ordinary  pru- 
dence and  caution  would  use  if  his  own  interests  were 
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to  be  affected  and  the  whole  risk  were  his  own.'  One 
mast  omit  nothing  which  a  reasonable  man  guided 
upon  those  considerations  which  ordinarily  regulate 
the  conduct  of  human  affairs  wouid  do ;'  and  a  failure 
on  the  part  of  any  one  engaged  in  the  pursuit  of  his 
own  peculiar  occupation  to  observe  precautionary  rules, 
established  by  competent  authority  to  guard  against  aC" 
cident  and  prevent  injury  to  others,  is  in  legal  contem- 
plation a  want  of  ordinary  care*  Ordinary  diligence  is 
that  degree  of  care  whicU  men  of  ordinary  prudence 
commonly  use  under  the  circumstances,*  It  is  no 
fixed,  unalterable  standard  of  due  care.*  It  should  be 
proportioned  to  the  danger  to  be  avoided,  and  the  fatal 
consequences  which  may  result  from  want  of  itj  It 
has  relation  to  tlie  situation  of  the  parties  and  business 
in  which  they  are  engaged,  and  varies  according  to  the 
exigencies  whicli  require  vigilance  and  attention,  con- 
forming in  amount  and  degree  to  the  particular  circum- 
stances under  which  it  is  to  be  exercised.^  The  same 
degree  of  care  is  required  of  a  woman  as  of  a  man.* 

1  Shearman  A  Iledfleld,  J  21. 

2  The  Nltro-glycerlne  Case,  15  WalL  524 ;  Hofftnan  v.  Tuolumne 
etc.  Co.  10  Cal.  413  ;  Wolf  v.  St.  Louis  etc.  Co.  10  Gal.  541 ;  Shrews- 
bucy  V.  Smith,  12  Cusb.  177. 

3  Jager  v.  Adams.  123  Mass.  26 ;  ante,  {  1. 

4  Philadelphia  etc.  B.  B.  Co.  v,  Kerr,  25  Md.  521. 

5  Toledo  etc.  R.  R.  Co,  v.  Ooddard,  25  Ind.  185 ;  Erie  Bank  v.  Smith, 
SBrewst.  9  ;  Gay  nor  t-.  Old  Colony  etc.  R.  R.  Co.  100  Mass.  208 ;  Norfolk 
etc.  R.  R.  Co.  V.  Ormsby,  27  Urutt.  455. 

6  Murphy  v.  Chicago  etc.  R.  R.  Co.  38  Iowa,  539. 

7  Toledo  etc.  R.  R.  Co.  v.  Goddard,  25  Ind.  185;  Ungerv.  Forty- 
Second  St  R.  R.  Co.  51 N.  Y.  497  ;  Morgan  v.  Cox,  22  Mo.  373. 

8  Fletcher  v.  B.  <&;  C.  R.  R.  1  Allen,  9 ;  Cayzer  t».  Taylor.  10  Grav-, 
274  ;  Cunningham  v.  Hall,  4  Allen,  26S  ;  Central  R.  R.  Co.  v.  Moore,  24 
N.  J.  L.  824 ;  Pennsylvania  R.  R.  Co.  v.  Ogier,  35  9b.  St.  60. 

9  Hassenyer  v.  Michigan  Cent.  R.  R.  Co.  48  Mich.  205 ;  42  Am. 
Rep.  470. 

^^8.    Negligence  mnst  be  proximate  cause  of  ix^jnry.  —  It 
Is  a  fundamental  rule  in  the  law  of  negligence  that  the 
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act  complained  of  must  be  the  proximate  cause  of  the 
injury .1  The  rule  is  settled;  the  difficulty  Hes  in  ils 
application.  The  law  cannot  undertake  to  trace  back 
the  chain  of  causes  indefinitely,  for  it  is  obvious  that 
this  would  lead  to  inquiries  far  beyond  human  power 
and  wisdom,  in  fact  infinite  in  their  scope.^  The  doc- 
trine advanced  by  the  courts  is  tiiat  a  proximate  cauh>e  ( 
is  a  cause  from  which  a  man  of  ordinary  experience  ^ 
and  sagacity  could  foresee  that  the  result  might  prob- 
ably ensue.^  The  term  **  proximate  cause ''  means  not  i 
necessarily  the  cause  nearest  in  time  or  place  to  the  / 
catastrophe,  but  the  efficient  cause,  the  one  which  \ 
necessarily  set  the  other  causes  in  operation;  the  ] 
causes  that  are  merely  incidental  or  instruments 
of  a  superior  or  controlling  agency  are  not  the 
proximate  causes  and  the  controlling  ones,  although 
they  may  be  nearer  in  time  to  the  result ;  it  is  only 
when  causes  are  independent  of  each  other  that  the 
nearest  is,  of  course,  to  be  charged  with  the  disaster.^ 
Where  the  negligence  of  the  defendant  is  instrumental 
in  causing  the  injury,  he  is  not  relieved  from  liability 
by  the  fact  that  the  negligence  of  a  third  person 
concurs  in  producing  the  injury.^  This  rule  holds,  al- 
though it  is  impossible  to  determine  in  what  propor- 
tion each  contributed  to  the  injury  ;  and  although  the 
act  of  the  defendant  alone  might  not  have  caused  tlie 
entire  injury  ;  and  although  without  fault  on  his  part, 
the  same  damage  would  have  resulted  from  the  act  of 
the  other ;  *  and  although  the  accident  would  not  have 
happened  but  for  the  subsequent  independent  act  of  a 
third  person,  if  such  act  was  one  which  might  ordina- 
rily be  expected  to  result  from  the  first  act  of  negli- 
gence J  Otherwise,  if  such  act  was  not  one  that  might 
ordinarily  be  expected  to  result  from  the  first  act  of 
negligence.® 
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I  9.    Efltet  ofnMgeindetarmuuiignegUgance.— Itniay 

be  stated  as  ageneral  ruletliat  where  a  pnrty  is  charged 
with  negligenuB,  he  will  not  be  allowed  to  show  that  the 
act  complained  of  was  custvroary  among  those  engaged 
in  a  similar  occupation,  or  those  placed  under  like  cir- 
cumstancea  and  owing  the  samo  duties.'  Such  an  offer 
is  in  effect  to  show  as  an  excuse  for  the  defendant's  negli- 
gence, a  custom  ot  others  to  be  equally  negligent,'  As 
was  once  said,  "if  all  the  railroads  in  the  country  adopt 
any  rule  or  custom,  whicli  is  unreasonable  or  danger- 
ous and  productive  of  injury,  the  generality  of  the  cus- 
tom cannot,  in  a  g^ven  case,  in  any  degree  excuse  or 
justify  the  act.'"  But  though  evidenceof  custom  is  not 
admissible  to  excuse  negligence,  it  is  admissible  to 
prove  what  is  negligence  in  certain  casea.'  This  rule  is 
particularly  invoked  in  favor  of  common  carriers  with 


85  WHAT  CONBTITUTBg.  {  10 

• 

xespecfc  to  the  storage  and  carriage  of  freight.  One 
writer  boldly  says  that  in  an  action  against  a  carrier  for 
negligence  In  the  method  of  storing  or  carrying  freight, 
proof  of  a  custom  or  usage  in  that  respect  in  conforming 
with  the  method  adopted  by  the  carrier  Is  admissible 
to  repel  any  charge  of  negligence  or  mismanagement, 
in  the  absence  of  an  express  contract  as  to  the  mode  of 
carriage ;  and  in  such  cases,  where  the  contract  is  silent 
in  that  respect,  a  custom  or  commercial  usage,  suf- 
ficiently ancient  and  general  as  to  warrant  such  a  pre- 
sumption, enters  into  and  forms  a  part  of  the  contract, 
and  both  parties  are  bound  by  it>  The  distinction  is,  if 
the  ar^t  of  stowage  is  negligent,  proof  of  custom  will  not 
excuse  it ;  but  proof  of  such  custom  is  evidence  of  due 
care,  and  the  force  of  such  evidence  is  not  to  be  over- 
come but  by  clear  proof  that  the  loading  was  improper 
and  unsafe.* 

1  Cleveland  V.  N.  J.  Steamboat^ Co.  5  T'rin,  823:  Jadd  v.  FugOt 
107  Mass.  264  ;  Hinckley  t<.  Barnstable,  106  Mass.  126 ;  Qahaflran  «. 
Boston  A  C.  R.  P.  Co.  1  Allen,  187 ;  Miller  v.  Pendleton,  8  Gray,  647 ; 
Lewis  V.  Smith.  107  Mans.  3.34  ;  Batley  v.  N.  H.  etc.  Co.  107  Mass.  496  ; 
Littleton  v.  Riciiardson,:i2  N.  H.  59 ;  Bewails  Falls  Bridge  Co.  v.  Flsk, 
23  N.  K.  171 ;  Crocker  v.  Schurenian,  7  Mo.  App.  358  ;  Temperance 
Hall  Assoc  V.  Giles;  83  N.  J.  L.  2fl0 ;  Illinois  etc.  K.  R.  Co.  v.  Smyser, 
38  111.  :v>4;  Lawrence  v.  Hudson,  12  Helsk.  671;  Hamilton  v.  Det 
Moines  Valley  R.  R.  Co.  36  Iowa,  31 ;  Tripp  v.  Lyman,  87  Me.  9601 

2  Cleveland  v.  N.  J.  Steamboat  Co.  5  Hun,  623. 

5  HiU  V.Portland  etc  R.R.  Co.  66  Me.  438. 

4  Maxwell  v,  Eason.  1  Stewt.  514 ;  Barber  v.  Brace»  5  Oonn.  9 ; 
Sttmaon  v.  Jackson,  66  N.  H.  138. 

6  Clarke's  Brown  Usages  and  Cnstoms,  1 107. 

6   Stephens  A  Condlt  Transp.  Co.  v.  Tnckerman,  88  N.  J.  L.  MS. 

I  10  Liability  for  negligenoe  eannot  be  shifted  by  con- 
tract. — One  who  is  under  a  legal  obligation  to  perform 
a  certain  duty  is  not  exempted  from  liability  for  negli- 
genoe  in  its  performanoe  by  the  f^t  tliat  he  has  entered 
into  a  oontraot  or  arrangement  with  a  third  person,  by 
which  the  latter  undertakes  to  discharge  the  duty.^ 
Thus,  the  duty  resting  on  a  town  or  a  city  to  keep  its 
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highways  safe  and  convenient  is  a  public  duty,  and  it 
has  no  power  unless  authorized  by  statute  to  divest 
itself  either  by  contract  or  ordinance  of  its  capacity  to 
discharge  this  duty.'  Similarly,  any^urangement  made 
between  a  carrier  and  his  servant,  by  which  the  servant 
was  to.be  paid  for  the  carriage  of  particular  parcels,  will 
not  exempt  the  carrier  from  responsibility  for  the  loss 
of  them,  unless  such  arrangement  was  known  to  the 
owner,  so  that  he  contracts  exclusively  with  the  ser- 
vant.' That  the  defendant  may  have  used  tlie  utmost 
care  in  selecting  an  agent  to  perform  his  duty  is  no  ex- 
cuse ;  his  obligation  is  to  do  the  thing,  not  merely  to 
ernploy  another  to  do  it.*. 

1  Gill  V,  Atlantic  etc.  B.  R.  Co.  27  Ohio  St.  240 :  Clnclnaatl  etc.R.  B 
Co.  V.  Bldge{54  Ind.  39 ;  Indianapolis  P.  etc.  By.  Ck>.  v.  Thomas,  84  Ind. 
194  ;  Gaff  v.  Hutchinson,  38  Ind.  Ml ;  8t.  Louis  etc.  By.  Co.  t^  Curl,  28 
kan.  622 ;  Taylor  v.  Mexican  Gulf  Co.  2  La.  An.  654  j  Mayall  v.  B.  <& 
M.  B.  B.  19  N.  H.  122 ;  Watson  v.  Tripp,  11  B.  1. 98  ;  McCamus  v.  Citi- 
zens' etc.  Co.  40  Barb.  380 ;  Dltchett  v.  ;Spuyten  Duyvll  etc.  B.  B.  Co.  5 
Hun,  165  ;  Houston  <fe  G.  N.  B.  R.  Co.  v.  Meador,  60  Tex.  77 ;  Hale  v. 
Slttingbourne  B.  Co.  6  Hurl.  &  N.  488. 

2  Watson  v.  Tripp,  11  B.  I.  98. 

3  Mayall  v.  B.  <ft  M.  B.  B.  19  N.  H.  122. 

4  Shearman  <fe  Bedfield,  2  15. 

i  11.  Degrees  of  negligeaoe. — Under  the  civil  law  there 
were  three  degrees  of  negligence,  slight,  ordinary,  and 
gross.  Under  this  classification,  slight  negligence  is 
the  want  of  great  care  and  diligence ;  ^  ordinary  negli- 
gence is  the  want  of  ordinary  care  and  diligence ;  *  and 
gross  negligence  is  the  want  of  even  slight  care  and 
diligence.'  The  tendency  of  modern  decisions  is  to 
reject  this  classification  as  impracticable.  *^  Gross 
negligence,"  says  Judge  Davis,  "  is  a  relative  term.  It 
is,  doubtless,  to  be  understood  as  meaning  a  greater 
want  of  care  than  is  implied  by  the  term  ^ordinary 
negligence,'  but  after  all,  it  means  the  absence  of  the 
care  that  was  requisite  under  the  circumstances.'** 
^*It  may  be  doubted  if  these  terms  can  be  uselu'ly 
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applied  in  praodce.  Their  nutoning  is  not  fixed  or 
capable  of  being  so.  One  degre^  thns  described,  may 
not  only  be  confounded  with  aiiother,  but  it  is  quite 
impracticable  exactly  to  distinguish  them.  Their 
signilication  necessarily  varies  according  to  circum- 
stances, to  whose  influence  the  courts  have  been 
forced  to  yield,  until  there  are  so  many  real  exceptions 
that  the  rules  themselves  can  scarcely  be  said  to  have  a 
general  operation."  ^  **  Attempts  have  been  made  to  fix 
a  liability  upon  the  distinction  between  gross  negligence 
and  negligence  merely,  but  courts  have  been  compelled 
to  abandon  the  attempt,  and  to  say  that  negligence 
does  not  change  its  character  and  become  anytliiiig  but 
negligence,  by  the  application  of  any  epithet  to  it."* 
*'  The  difficulty  of  defining  gross  negligence,  and  the 
intrinsic  uncertainty  pertaining  to  the  question  as  one 
of  law,  and  the  utter  impracticability  of  establis>hiDg 
any  precise  rule  on  the  subject,  renders  it  unsafe  to 
have  any  legal  decision  on  distinctions  of  the  degrees 
of  negligence"^  "It  may  well  be  doubted  whether 
between  gross  negligence  and  negligence  merely,  any 
intelligible  distinction  exists."*  One  English  Judge 
could  see  no  difference  between  negligence  and  gross 
negligence,  regarding  gross  negligence  as  negligence 
with  the  addition  of  a  vituperative  epithet.*  Cooley, 
speaking  of  this  classification,  says  it  only  indicates  this, 
"  that  under  the  special  circumstances  great  care  and 
caution  were  required,  or  only  ordinary  care,  or  only 
slight  care."^*  Learned  writers  on  the  subject  of 
negligence  after  reviewing  the  cases  have,  however, 
approved  of  this  classification."  Wharton  attributes 
the  discredit  into  which  tliis  classification  has  fallen  to 
the  confusion  produced  by  the  ambiguity  of  terms.** 

1  story  BaUments,  1 17  ;  Shearman  A  Bedfleld  Negligence,  {  U. 

2  Story  Bailments,  i  17 ;  Shearman  A  Bedfleld  KesUgenoe,  i  1& 

"Dmsebjnq  Nsg.  — 4. 
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8  Story  BallmentB,  { 14 ;  Shearman  A  Bedfleld  N^;l]genoe,  { IS. 

4  MUwankee  etc.  B.  ^  Ckk  «.  Arms,  91 U.  a  401 

6  Steamboat  New  World  v.  King,  16  How.  460. 

6  Smitliv.N.T.OeaLS.B.OOw24N.T.222,8IL 

7  FerldiiBv.K.T.CeiiLB.A.Oo.24N.T.106,207,per8mlth,X. 

8  Hintonv.Dlbblii,2Q.B.66L 

9  Wilson  V,  Brett;  11  Mees.  A  W.  118,  Bolfe, : 

10  Oooiey  Torts,  Q31. 

11  Shearman  ft  Hedfield  Negligenoo,  (  n« 

12  Wharton  Negligence,  1 45b 


/ 

/ 
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GHAFTER  II. 

OONTBIBUTORY  NEOLiaENGB. 

12.  General  rule  as  to  contributory  negligence. 

13.  N^llgence  must  contribute  to  the  occurrence  of  the  injury. 

14.  Negligence  must  bo  proximate  cause  of  injury, 
la.  Sfegllgence  must  amount  to  wont  of  ordinary  care. 

16.  knowledge  or  reason  to  apprehend  danger  is  e—eTittal. 

17.  Comparative  negligence. 

18.  Contributory  negligence  of  persons  blind  or  deaf. 

19.  XntOQcication  as  contributory  negligence. 

20.  Lunatics  are  not  chargeable  with. 
2L  Contributory  negligence  in  children  of  tender  years. 

22.  Persons  in  position  of  periL 

23.  Act  done  to  save  life  or  in  discharge  of  duty. 
21  Obeying  instructions  or  directions  of  one  in  position  of  authority* 
25.  Trespassers. 
28.  Violation  of  law  as  contributory  negligence. 

27.  Oeneral  rule  as  to  imputed  negligence. 

28.  Negligence  of  parent  or  guardian  when  imputable  to  child. 
28.  Contributory  n^Ugence  where  the  defendant's  act  is  wilful. 
30.  Bnty  to  avoid  efTect  of  defendant's  negligence. 
3L  Contributory  negligence  where    plaintiff  oonld  still    have 

avoided  injury. 

2  12.  Oeiioral  rule  as  to  oontrilratory  negligence.— The 
doctrince  of  contributory  negligence  is  one  of  the  most 
confused  departments  of  jurisprudence.  The  general 
rules  become  practically  useless  on  attempting  theii 
application  to  particular  circumstances.  Thompson 
expresses  himself  as  convinced,  after  a  study  of  th« 
English  and  American  adjudications,  '*  that  the  whoU 
subject  of  contributory  negligence  remains  in  a  state  Ol 
great  confusion  and  uncertwnty.'  The  general  rule  is 
established  beyond  doubt  that  if  one's  own  negligence 
contributes  to  an  injury  not  wanton,  wilful,  or  malicious, 
inflicted  by  another,  no  action  will  lie  for  such  injury  ^ 
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B.  R.  Co.  3)  lowH.  BflS:  Art!  v.  Chic  etc.  sTb.  Co,  M  Io«B.»»: 
Orlbble  r.  HlDui  CLt}',  M  lows,  990 :  Albertson  V.  K.  it  D.  M.  Rr.  Ca. « 
Iowa, SB;  Johnson  u.Oiuiil  etc  k  R.  Co.  17  t^s.  An.  W :  Woods  b. 
Jones.  M  Lii.  An.  103a;  Kellogs  v.  The  T.  D.  Hlae,  13  Ia  An.  !KH  ! 
BulUmore  cm.  B.  H.  Co.  v.  Btate,  »>  Md.  2r,I ;  Nonhpm  etc  R,  B.  Co. 
ir.SCatf,£)Md.'n>;  Parkerv.  A(tiuns,12McC«:'t :  Fullonti.  Boslon,* 
AJIen,  A ;  Soiitli  t%  Bmltb.  i  Ploi.  tn  ;  Lune  u.  Croniblo,  U  PIcIc  iTt ; 
WBlkcr  iL  Fiiu,  2t  PlcU.  l:il ;  Clurk  s.  B.  A  A.  R  R  Co.  138  UwB.  I ; 
Alser  D.  Lowell,  a  AlleaMIQ :  WUUun*  V.  Ulcb.  etc  R  R.  (^  1  Mich, 
ao;  Mlchlgiu  etc  R  R  Oo.  V.  Leobry,  ID  Ui"b.  Utaj  Origgs  n 
FreckenswTii,  14  Minn.  «l ;  Ulnlsslppl  Cent.  R  R  Co.  if.  Hamn,  a 
Uln.  2M :  DIx  V.  Brown,  41  MIh.  131 ;  Qalenit  etc  Co.  v.  Vnndegrin,  U 
Mo.  U :  CallnhSD  n.  Wanic,  4)  Ko.  m. ;  Mcyci  v.  Fucit.  R.  R  Oo. 
MKo-UI:  WiUnhv.Hl3i.ct9.Qo.IBMo.4H;  Schubs  v.  Woodburn 
Birvan  WheeL  Co.  n  Uo.  m  ijElmmeimiui  e.  K.  A  St.  J.  R.  R  Oo. 
71  Ko.  *lt ;  MaKh  v.  Conoord  B.  R  Ok  a)  If.  H.  9 1  Central  R.  R  Co, 
■.lIi»re,klT.J.L.»l:  A>limantLpB.ctcCo.aii.J.L.lW;  New 
JeneyEiipr«mOa.t>.Klcholi,HK.l.L.4ai;  Drakev.Mount.nN.1. 
U  Mi;  at,  Louis  etc  Bjr.  Co.  ■.  Toffpy, »  B.  J.  L.  G» j  Qonulei  v. 
S.  Y.  eta.  R  R  Co.  n  N.  Y.  M) :  Holey  c.  Karle,  M  H.  Y.  303 ;  John- 
win  «.  Undson  Blver  R  R  Co.  b  N.  Y.  S.-< ;  Owen  v.  Hudson  River 
B.  R.  Ca.UM.  Y.  (lOiUoBhs.  Bralnnrfl,  I  Cowen.TS;  Btaeffleld  e. 
RoctacBter  etc.  R  R.  Co.  »  Barl).  Ui ;  Coi  e.  WealctaeiHer  Tp.  Co.  W 
Bull.  4U ;  ColllnH  n.  Alb.  etir.  R  R  Co.  12  Barb.  Wl ;  Terrr  v.  S.  Y. 
etc  B.  R  Co.  £1  Barb.  674 ;  Bpooner  e.  Brpntivn  »"■  w  H.  Cn.  «i 
Barb.  41B :  ManBom  v.  Broohlrn  etc  R.  R 


Dry  Dooit  C 

Phelpt,  2  kilt,  'a?!°Tbrtairii'o."ce'nu'Srk'R.'  R"co™'ltobi,'w«! 
DeUSeld  V.  Union  Ferry  Oo.  M  Bosw.  2IA ;  Juralm  r.  Dake,  I  Hmlth, 
E.  D.  °7I  1  ClarK  V.  Klrwan,  4  Smith,  E.  I>.  HI ;  Uwily  r.  \VU.  etc 

land  etclK.  R  Co.  w.'Emotl.SS  Ohio  si.  »«;  Boitrokii  v.  Norton,  M 
Pa.  St.  4"5  jEarhsri  tJ._  YouiSblood,  17 1"*.  St.  .131 ;  Betven  1'.  Del.  etc 
Cbarleelon.  16  BIdh.  SOI  |  Washburn  c.  Tracy,  I  Chip,  U.  is  j  Ilo^a 

J  13.  Regliganee  aut  oontribnt*  to  ooenimio*  of  iqjnij, 
—In  order  for  the  negUgenoe  of  the  plaialiffto  defeat 
his  right  to  reoover  for  the  lnjiuy,  it  miiat  hava  om- 
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tributed  to  produce  the  in  jury  .^  Where  the 
of  the  complainant  is  a  complete  legal  excuse  foe  that  of 
the  defendant,  the  injury  is  the  product  to  some  extent 
of  causes  set  in  motion  by  both  parties,  and  due  in.  m>iii» 
degree  to  their  combined  negligence.'  There  zemisI  be 
a  causal  connection  between  the  negligence  and  the  in- 
jury  complained  of.'  It  must  be  such  that  but  fcnr  this 
negligence  concurring  with  that  of  the  defendaot^  the 
injury  would  not  have  happened ;  *  if,  notwithstaading 
the  negligence  of  the  plaintiff  the  injury  wouldl  still 
have  occurred,  his  right  of  recovery  is  not  defeated.^ 
The  negligence  must  have  contributed  to  the  oceor- 
rence  of  the  injury,  and  not  merely  to  its  aggravatioo.* 
The  person  injured  is  not  entitled  to  recover  for  any  en- 
hancement of  damages  produced  by  his  own  want  of 
care  J  But  if  the  injury  produced  by  the  plaintiff 's  neg- 
ligence is  capable  of  a  distinct  separation  and  appor- 
kionment,  he  may  maintain  an  action  for  the  damages 
flowing  separately  from  the  defendant's  act.^ 

1  Kennard  v.  Ba»ton,  25  Me.  39;  43  Am.  Dec.  243;  Hatfield  v. 
Chicago  etc  B.  B.  Co.  61  Iowa,  434  ;  Omaha  Horse  Ry.  Co.  v.  Doo 
UttleTV  Neb.  481:  Central  R.  R.  Co.  t-.  Van  Horn,  38  N.  J.  U  133; 
Haley  v,  Earle,  30  N.  Y.  203 ;  Clark  v.  Eighth  Are.  R.  R.  Co.  32  Barb. 
657;  Mark  v.  Hudson  River  Bridge  Co.  G6  How.  Pr.  108  :  Walker  v. 
Westfield,  39  Vt.  246 ;  Shearman  <&  Bedfleld  Negligence,  }  32 ;  Whar- 
ton Negligence,  1 302. 

2  Brown  v.  niins,  27  Conn.  84. 

8  Wharton  Negligence,  {  302 ;  Chicago  etc.  R.  R.  Co.  v.  Becker,  78 
111.  25 ;  Mark  v.  Hudson  etc.  B.  Co.  56  How.  Pr.  108 ;  Harvey  v.  N.  Y. 
etc.  B.  K.  Ck).  19  Hmi,  6ij6. 

4  New  Jersey  Eipress  Co.  v.  Nichols,  33  N.  J.  L.  434 ;  Thomas  v. 
Kenyon,  1  Daly,  1H2  ;  Railroad  Co.  v.  Jones.  Uo  U.  S.  439  ;  Colorado 
etc.  B.  R.  Co.  V,  Holmes,  5  Colo.  197  ;  Kentucky  Central  R.  R.  Co.  v. 
Thomas,  79  Ky.  160 ;  11  Am.  Rep.  480 ;  Paducah  etc.  R.  R.  Co  v.  Hochl, 
12  Bush,  41;  Woods  v.  Jones,  34  La.  An.  1066;  15  Am.  Rep.  555; 
Murphy  v,  Deane,  101  Mass.  455:  3  Am.  Rep.  390 ;  Richmond  etc. 
R.  R.  Co.  V.  Morris,  SI  Gratt.  200 ;  Richmond  etc.  B.  R.  Co.  v.  Anderson, 
81  Gratt.  812. 

6  Pennsylvania  R.  R.  Co.  v.  Righter,  42  N.  J.  L.  180 ;  Hays  «. 
Forty-Second  St.  etc.  R.  R.  Co.  14  N.  Y.  Week  Dig.  28. 

6  Gould  V,  McKenna,  86  Pa.  St.  297  ;  Stebbins  v.  Central  R.  R.  Co. 
64  Yt.  464 ;  41  Am.  Hop.  855  ;  Sills  v.  Brown,  9  Car.  <&  P.  601. 

7  2  Thompson  Negligence,  1152 ;  Shearman  A  Bedfleld  Negli- 
gence,! 85. 
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8  2TlMmp8on  Negligence,  1!IS2 ;  Stebblns  v.  Gent  ebd,  S.  S.  Oo. 
84  Vt.  464 ;  41  Am.  Rep.  855 ;  Hogle  v.  N.  Y.  etc.  R.  B.  Ck>.  16  N.  T. 
Week  Dig.  9 :  Nashville  etc.  B.  B.  Co.  v.  Carroll,  6  Helsk.  847 ;  Green- 
land  V*  Cnaplln,  5  Ex.  243. 

{  14.  'KegligfliLoe  most  be  pnudmato  eanse  of  iignry. — 
In  order  for  the  negligence  of  the  plahitiff  to  be  a  de- 
fense not  only  most  itiiave  contributed  to  the  injury,  but 
it  must  also  have  been  a  proximate  cause  of  the  injury.^ 
If  the  act  of  the  defendant  is  a  proximate  cause  of  the 
injury,  and  that  of  the  plaintiff  a  remote  cause,  the 
plaintiff's  negligence  will  not  preclude  a  recovery.*  It 
has  been  said  that  it  was  not  necessary  that  the 
plaintiff's  negligence  should  have  contributed  '*di- 
l^ectly"  to  the  injury .'  The  use  of  such  a  word  in  an 
instruction  has  been  held  erroneous  as  misleading.* 
Other  cases  have  held,  however,  under  the  particular 
<dxt)umstances,  that  such  a  use  of  the  word  was  not  misr- 
leading,^  or  that  the  word  was  insignificant.*  And  some 
of  the  cases  have  positively  said  that  the  plaintiff's 
negligence  to  exonerate  the  defendant  must  directly 
contribute  to  the  injury .^  In  an  acMon  against  a  rail- 
road company  for  causing  the  death  of  the  plaintiff's 
intestate,  an  instruction  that  if  "a<  the  time  he  was 
killed  "  he  was  using  reasonable  care,  etc.,  is  error,  as 
the  language  as  it  stands  ignores  the  fact  of  any  pre- 
vious neglect  on  the  part  of  the  deceased,  and  according 
to  the  Instruction,  no  matter  what  previous  neglect 
there  had  been  if  he  were  not  negligent  at  the  time  of 
the  collision  a  recovery  could  be  had.' 

1  Isbell  V.  N.  T.  etc.  B.  B.  Co.  27  Conn.  808  ;  Grant  v.  Moseley,  29 
Ala.  302 :  Richmond  v.  Sac.  etc.  B.  B.  Co.  18  Cal.  861 ;  Kline  v.  C.  P.  R.  R. 
Ca  87  Cal.  40U ;  Needham  v.  S.  F.  etc.  R.  R.  C^o.  37  Cal.  409 ;  Flynn 
V.  S.  F.  etc.  R.  R.  Co.  40  Cal.  14  ;  Fernandes  v.  Sacramento  Ry.  Co.  68 
Cal.  45  ;  Indianapolis  etc,  R.  R.  Co.  v.  Caldwell,  9  Xnd.  3li7 :  Wright  v, 
111.  etc.  Co.  20  Iowa,  195;  Pacific  R.  R.  Co.  v.  Hont,  12  Kan.  828; 
O'Brien  v.  3f cOllnchy,  68  Me.  662 ;  Northern  etc.  R.  R.  Co.  v.  State,  29 
Hd.  420 :  Klsslssippi  Central  R.  R.  Co.  t;.  Mason,  51  Miss.  234 ;  Mar- 
rlssey  v.  Wiggins^  Ferry  Co.  43  Ma  880 ;  Nagel  v,  mo.  Pao.  Ry.  Co.  75 
Mo.  658 ;  Meyer  v.  People's  B.  R.  Co.  76  Mo.  623 ;  Kennayde  v.  Pac 
B. B.  Co.  45MO. 26&;  Walsli  v.  Miss.  etc.  Co.  62  Mo.  434 ;  Biurluun  v. 
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BL  Jjoala  etc  R.  R.  Oo.  S6  Mo.  S88 ;  Frick  v.  8t  Lonto  etc  By.  Cc  6 
Mo.  App.  435 ;  Banter  v.  N.  Y.  Ont  R.  B.  Co.  66  N.  Y.  SO :  Doggett  v, 
B.  etc  K.  R.  Go.  78  N.  C.  805  :  Kerwhacker  v.  Cleveland  etc  B.  B. 
Co.  3  Ohio  St.  172  :  Conlin  v.  Charlestoiif  15  Rich.  201 ;  Fowler  v.  Balu 
A  O.  R.  R.  Oo.  18  W.  Va.  679 ;  Btucke  t>.  Mil.  etc.  R.  R.  Co.  0  Wis.  208 ; 
2  Thompson  Neffilgence*  1151 ;  Wharton  Negligence,  {828;  Shear- 
man A  Redfleld  Negligence,  i  83L 

2  Pacific  R.  R.  Co.  V.  Honts,  12  Kan.  828 ;  Mississippi  Cent  R.  B. 
Go.  V.  Mason,  61  Miss.  234 ;  Walsh  v.  Miss.  etc.  Co.  52  Mo.  484  ;  Frick 
V,  St.  It.  etc.  By.  Co.  6  Mo.  App.  485 ;  Doggett  v.  R.  etc.  B  B  Co.  78 
N.  C.  806 ;  Kerwhacker  v.  Cleyeland  etc  R.  R.  Co.  8  Ohio  St.  133, 

S  Shearman  A  Redfleld  NegUgenoe,  {  83. 

4  Button  V.  Hudson  R.  R.  Oo.  18  K.  Y.  248 

5  Toff  v.  Warman,  5  Com.  B.  N.  S.  S73. 

6  Johnson  v.  Hudson  River  B  Oc  20  N.  Y.  66. 

7  The  Farmer  t;.  McCraw.  26  Ala.  189 ;  N  orris  v.  Litchfleld,  16 
N.  H.  271, 277 ;  Cleveland  etc.  R.  Co.  v.  Terry,  8  Ohio  St.  570i 

8  Chicago  A  N.  W.  R.  R.  V.  Clark,  2  111.  App.  116. 

2  16.  Kegligenoe  mni t  amoimt  to  want  of  ordinary  oaro. 
—Some  of  the  cases  hold  that  a  party  complammg  of 
negligence  must  be  entirely  free  from  negligence,  and 
that  the  injury  must  have  been  the  result  of  the 
wrongful  act  of  the  defendant  alone.^  The  rule,  how- 
ever, is  well  settled  that  the  doctrine  of  contributory 
negligence  binds  tlve  plaintlfT  to  the  use  of  ordinary  care 
only ;  that  to  defeat  recovery  the  plaintifif  must  be  guilty 
of  a  degree  of  negligence  amounting  to  a  want  of  ordi- 
nary care.'  Slight  negligence  on  the  par(  of  the  plaint- 
iff cannot  be  set  up  to  defeat  his  action.^  Hence,  a  mere 
want  of  a  superior  degree  of  care  and  diligence  will  not 
preclude  recovery;^  and  an  instruction  requiring  ex- 
treme care  on  the  part  of  the  plaintiff  is  error.^  In 
Wisconsin  it  is  held  that  while  slight  negligence  is  no 
defense,  the  plaintiff  cannot  recover  if  he  has  been 
g^uilty  of  any  want  of  ordinary  care,  however  slight, 
contributory  to  the  injury,*  a  distinction  somewhat 
subtle  and  rather  difficult  of  practical  application. 

1  Philadelphia  etc  R.  B  Co.  v.  Boyer,  97  Pa.  St  91 ;  New  Jeraey 
Express  Co.  v.  Nichols, 88  N.  J.  L. 4iM;  wilds  v.  Hudson  etc R.  R. 
OcM  N.  Y.  480 ;  Grlffen  v.  N.  Y.  etc  R.  R.  Co.  40  N.  Y.  84  ;  Toledo 
etc.  R.  R.  Co.  V.  Ooddard,  25  Ind.  186 ;  Baltimore  etc  R.  R.  Co.  v. 
State,  00  Hd.  448. 
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_  S  Rnghee  v,  Muscatine  Oo.  44  Iowa,692j  HUl  v.  N.  C.  etc.  B.  S. 
Ca  11  La.  An.  2U2 ;  Mercier  v.  N.  C.  etc.  B.  R.  Co.  23  La.  An.  264 ; 
Fnest  V.  Nichols,  116  Mass.  401 ;  Kenniwd  v.  Burton,  25  Me.  &) ; 
43  Am.  Dec.  249 :  Runyon  v.  Central  R.  B.  Co.  26  N.  J.  L.  556 ;  Bich- 
mond  etc.  B.  B.  Co.  v.  Morris,  81  Oratt.  200 :  Eakln  v.  Brown,  1 
Smith,  E.  D.  36 ;  Whirley  v.  Whiteman,  1  Head,  61 ;  Griffin  v.  WiUow, 
43  Wis.  509 ;  Hammond  v.  Mukwa,  40  Wk  35 ;  Julio  v.  Cardinal,  35  Wis. 
118 ;  Ballroad  Co.  v.  Jones,  96  U.  8.  439 ;  Butterflold  v.  Forrester,  11 
East.  60  ;  Marrlatt  v.  Stanley.  1  Scott  N.  B.  892  :  2  Thompson  NeffU- 
gence,  1149 ;  Shearman  &  Bedfleld  Negligence,  i  20. 

8  Houston  etc.  B.  R.  Co.  v.  Gorbett,49  Tex.  673 ;  Dush  v.  Fitzhngh, 
2  Lea,  307 ;  Whirley  v.  Whiteman,  1  Head,  610 ;  Kcrwhacker  v. 
Cleveland  etc.  R.  R.  Co.  3  Ohio  St.  172 ;  Manly  v.  Wilmington,  71 
N.  C.  6.55 ;  Baltimore  etc.  B.  B.  Co.  v.  Fltzpatrlcfc,  35  Md.  32  ;  Strong 
V.  Sac.  <fe  P.  B.  B.  Co.  61  Cai.  326  ;  Griffin  v.  Willow,  43  Wis.  509. 

4   Whirley  v,  Whiteman,  1  Head,  610. 

6   Strader  v.  Marietta  etc.  B.  B.  Co.  2  Cin.  Bep.  268. 

6  Oremer  v.  Portland,  36  Wis.  92  *  Otis  v.  Janesvllle,  47  Wis.  422  ; 
Hammond  v.  Mukwa,  iO  wis.  35. 

{  16.  KxLowlodgfe  of  or  reftson  to  apprehend  danger  is 
essential.  —  In  order  to  charge  one  with  contributory 
negligence,  he  must  have  had  knowled^^  of  or  reason 
to  apprehend  the  danger.^  Thus,  a  customer  falling 
Into  a  hatchway  in  a  store  is  not  guilty  of  negligence 
barring  his  recovery  therefor,  where  such  hatchway  is 
unenclosed  and  in  a  retired  and  dai^er  part  of  the  store, 
to  which  the  customer  goes  to  examine  goods  by  in- 
vitation of  a  clerk  who  gives  him  no  notice  of  the 
danger.'  One  is  not  chargeable  with  contributory 
negligence  in  failing  to  anticipate  the  negligence  of  an- 
other, and  in  not  providing  against  it.'  Every  one  has 
a  right  to  presume  that  others  will  act  in  a  lawful  and 
proper  manner,  consequently  the  law  will  not  hold  it 
imprudent  in  a  plaintiff  to  act  upon  the  presumption 
that  the  defendant  has  done  or  will  do  his  duty,^ 
even  though  such  other  has  once  conducted  himself  in 
a  contrary  manner.^  Thus,  one  who  passes  along  a 
sidewalk  has  a  right  to  presume  it  to  be  safe,  and  is  not 
called  upon  to  anticipate  danger,  and  is  not  negligent 
for  not  being  on  his  guard,  even  though  he  could  have 
discovered  the  danger  by  inspection.'    And  one  person 


45  CNXNTBIBUTOBY  mBOUOEirCB.  {  17 

will  not  be  allowed  to  Impute  a  want  of  vigllaiioe  to  an- 
other injnred  by  his  act  as  negligence,  if  that  very 
want  of  vigilance  were  the  consequence  of  an  omission 
of  duty  on  his  part  J  If  the  defendant,  by  his  own  act, 
throws  the  plaintiff  off  his  guard,  the  lackpf  vigilance  is 
not  imputable  to  him  as  negligence.^ 

1  Langan  v.  St  Louis  etc.  By.  Co.  72  Mo.  S*2 ;  Danh  v.  FItzhngh,  i 
Lea,  a07, 901) ;  Gray  v,  Scott,  66  Pa.  St.  345 ;  Fowler  v.  B.  <fe  O.  B.  B. 
Co.  IS  W.  Va.  679, 68a. 

2  Freer  v.  Cameron,  4  lUch.  228. 

8   2  Tbompson  Negligence,  1 172;  Shearman  A  BedfleM  Negligence 

4  Newson  v.  N.  Y.  etc.  B.  B  Co.  23  N.  Y.  333  ;  Snyder  v.  Pittsburgh 
etc.  By.  Co.  U  W.  Va.  14 ;  Kansas  Pacific  By.  Co.  v.  Ward,  4  Colo.  80 : 
Korrlssey  v.  Wiggins'  Ferry  Co.  47  Mo.  621 :  McGhulre  v.  Spence,  16 
N.Y.  Week  Dig.  222. 

5  Newson  t;.  N.  Y.  etc.  B  B.  Co.  29  N.  Y.  888L 

6  McGuire  v.  Spence,  16  N.  Y.  Week  Dig.  222. 

7  Morrissey  v.  Wiggins*  Ferry  Co.  47  Mo.  621. 

8  Fowler  v.  Bait.  <fe  O.  B.  B.  Co.  18  W.  Va.  fiTVi 

i  17.  Comparative  ne^ligenoe.— Although  in  most  of 
the  States  the  general  doctrines  of  contributory  negli- 
gence as  hereinbefore  laid  down  have  been  adopted,  a 
fow,  and  particularly  Illinois,  follow  the  rule  of  com- 
parative negligence.  This  rule  is,  although  the  plaintiff 
has  been  guilty  of  negligence,  yet  if  upon  comparison 
with  the  acts  of  the  defendant  his  negligence  is  slight 
and  that  of  the  defendant  is  gross,  he  will  be  entitled  to 
recover,  notwithstanding  his  own  negligence.^  Where 
this  doctrine  prevails,  an  instruction  that  the  plaintiff 
must  have  been  free  from  contributory  negligence  or 
without  fault  in  order  to  recover  is  erroneous.^  A  mere 
preponderance  of  negligence  against  the  defendant  will 
not  make  him  liable.'  An  instruction  authorizing  the 
Jury  to  find  for  the  plaintiff  if  they  find  the  defendant 
to  have  been  guilty  of  a  greater  degree  of  negligence 
than  the  plaintiff  is  incorrect  ;^  as  is  an  instruction  that 
plaintiff  may  recover  unless  his  negligence  contributing 
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to  the  injury  was  equal  to  or  greater  than  that  of  the 
defendant.^  In  order  for  the  plahitiff  to  take  advantage 
of  this  rule,  it  is  essential  both  that  the  negligence  of 
the  plaintiff  should  be  slight,  and  that  the  defendant's 
negligence  in  comparison  should  be  gross.'  It  cannot 
be  invoked  in  favor  of  one  who  has  been  guilty  of  a 
want  of  ordinary  care ;  ^  but  this  limitation  of  the  rule 
has  not  been  pushed  so  far  but  that  a  defendant  on  be- 
coming aware  of  the  plaintiff's  danger,  and  failing  to 
use  ordinary  care  to  avoid  in  jurying  him,  would  be  held 
liable,  although  the  plaintiff  has  neglected  to  use  rea- 
sonable precaution  to  avoid  the  injury."  Though  the 
doctrince  of  comparative  negligence  at  one  time  was 
upheld  in  Kansas,^  a  late  case  in  that  State  said  that  its 
courts  did  not  indorse  it.^® 

1  Chicago  B.  B.  Co.  v.  Triplett,  88  HI.  482 :  Chtcasro  B.  A  Q.  B.  B. 
Co.  V.  Lee,  60  IlL  601 ;  Chicago  etc  B.  B.  Co.  v.  Dunn,  61  111.  385  ; 
ChicaflTO  A  Alton  B.  B.  Co.  v.  Murray,  62  IlL  %X ;  Chica«ro  etc.  B.  B. 
Co.  V.  Clark,  70  III  276 ;  Illinois  etc.  B.  B.  Co.  v.  Cragin,  71  111  177  ; 
Toledo  etc.  B.  B.  Co.  v.  McGinnIs,  71  111.  846 ;  Chicago  etc.  B.  B.  Co.  v 
Mack,  72  111.  141 ;  Toledo  etc.  B.  B.  Co.  v.  O'Connor,  77  111.  891 ;  Bock- 
ford  etc.  B.  B.  Co.  V.  Delaney,  82  111.  198  ;  Schmidt  v.  Chicago  etc.  By. 
Co.  83  IlL  405 ;  Qutnn  v.  Donovan,  85  111.  194 :  Chicago  B.  etc.  B.  B.  Co. 
V.  Harwood,  90  111.  425  ;  Wabash  By.  Co.  v.  Henks.  91  111.  406 ;  Chicago 
<fe  N.  W.  By.  Co.  V.  Dlmick,  96  111.  42 ;  Chicago  v.  Stearns,  105  111.  654  ; 
Chicago  B.  etc.  B.  B.  Co.  v.  Avery,  8  111.  App.  133 ;  Illinois  etc.  B.  B. 
Co.  V.  Hall,  72  IlL  222 ;  Bockford  etc.  B.  K.  Co.  v.  Hillmer,  72  IlL 
235 ;  Illinois  etc.  B.  B.  Co.  v.  Hammer,  72  IlL  347 ;  Grand  Tower 
Manuf.  Co.  v.  Hawkins,  72  111.  386 ;  Bockford  etc.  B.  B.  Co.  v.  Irish,  72 
IlL  404 ;  Illinois  etc.  B.  B.  Coi  v.  Goddard,  72  IlL  667 ;  Bockford  etc. 
B.  B.  Co.  V.  Bafferty,  73  111.  68 ;  Fairbank  v.  Haentzsche,  73  IlL  236 : 
Kewanee  v.  Depew,  80  HL  119;  Sterling  Bridge  Co.  v.  Pearl,  80 
IlL  251 ;  Utchfield  Coal  Co.  v,  Taylor,  81  111.  690 ;  Pacific  B.  B.  Co.  v, 
Houts,  12  Kan.  828 :  Begnette  v.  People's  Transp.  Co.  2  Or.  200;  Hols- 
tire  V.  Oregon  etc.  K.  B.  Co.  8  Or.  163. 

2  Toledo  etc.  B.  B.  Co.  v.  O'Connor,  77  111.  391 ;  Ohio  A  Mias.  By, 
Co.  t>.  Porter,  92  111.  437. 

3  Chicago  A  N.  W.  By.  Co.  v.  Dimlck,  96  IlL  42 :  Joliet  v.  Bewardy 
86  IlL  402 :  Indianapolis  etc.  B.  B.  Co.  i*.  £vans,  88  IlL  63 :  Toledo  etc 
B.  B.  Co  V.  Grable,  88  111.  441 ;  EarlviUo  v.  Carter,  2  IlL  App.  84  ; 
Wabash  By.  Co.  v.  Jones,  5  111.  App.  607. 

4  Wabash  By.  Co.  v.  Jones,  5  IlL  App.  607. 

'  5   Indianapolis  etc.  B.  B.  Co.  v.  Evans,  88 IIL  63. 

6  Chicago  B.  <fr  Q.  B.  B.  Co.  v.  Lee,  60  IIL  601 ;  Illinois  etc.  B.  B. 
Co.  V.  Hammer,  85  IIL  626  ;  Chicago  B  etc.  B.  B.  Co.  v.  Harwood,  90 
UL  425;  Chicago  etc.  B.  B.  Co.  v.  Langley,  2  IIL  App.  605;  North 
Chicago  Boiling  Mills  Co.  v,  Morka,  4  IIL  App.  664 ;  Winchester  v. 
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Case,  5  IlL  App.  486 ;  Pittsburg  etc.  By.  Co.  v.  Shannon,  11  HI.  Appu 
222 ;  Peoria  etc  By.  v.  MlUer,  11  lU.  App.  375 ;  Moody  v.  Peteraon,  11 
lU  App.  180 ;  Union  By.  <fe  T.  Co.  v.  KoTlaher,  12  111.  App.  400. 

7  Chicago  B.  etc.  B.  B.  Co.  v.'  Dongberty,  12  III.  App.  181 ;  Chicago 
A  N".  W.  By.  Co.  v.  Tborson,  11  111.  App.  631 ;  Chicago  B.  etc.  B. B.  W). 
V.  Johnson.  103  III.  512;  Illinois  etc.  B.  B.  Co.  v.  Hetherlngton,  83  IlL 
610 ;  £:arlviUe  v.  Carter,  6  III.  App.  421. 

8  £arlyllle  v.  Carter,  2  111.  App.  34. 

9  Padflc  B.  B.  Co.  v.  Houtfl,  12  Kans.  328. 

10    Atchison  etc.  B.  B.  Co.  v.  Morgan,  81  Kans.  77. 

2  18.  Contribatory  negligeooe  of  perionfl  blind  or  deftf  — 
That  a  blind  person  is  in  a  public  place  is  not  per  ae  neg- 
ligence.^ **  Blindness  of  itself  is  not  negligence  any  more 
than  the  obscurity  of  sight  by  the  absence  of  light.'" 
In  one  case,  where  it  w&s  contended  that  the  plaintiff 
should  have  an  attendant,  she  being  dependent  upon 
her  own  exertions  for  a  livelihood,  it  was  said:  "To 
require  one  in  her  situation,  dependent  on  her  own  ex- 
ertions for  a  livelihood,  to  remain  in  doors,  and  either 
starve  or  subsist  on  charity  unless  she  could  provide 
herself  with  an  attendant,  because  there  were  pitfalls  on 
the  public  highway,  would  be  a  mockery." '  But  such 
a  misfortune  does  not  exempt  the  afflicted  party  from 
the  exercise  of  due  care ;  on  the  contrary,  it  raiher  im- 
poses upon  him  the  exercise  of  increased  vigilance.^ 
His  conduct  must  be  guided  with  reasonable  respect  to 
his  infirmity.*  The  fact  that  a  person  is  deprived  of 
the  use  of  one  of  his  senses  does  not  relieve  him  from 
the  charge  of  contributory  negligence  for  his  failure  to 
use  his  other  senses.  Thus,  a  man  deprived  of  his 
hearing  is  guilty  of  contributory  negligence  if  he  fails 
to  use  his  eyesight  before  trying  to  drive  across  or 
in  walking  down  a  railroad  track.^  Similarly,  a  passen- 
ger whose  sight  is  impaired  is  guilty  of  contributory 
negligence  if  he  failed  to  make  use  of  his  sense  of  hear- 
ing to  avoid  an  approaching  train.'' 

1   Harris  v.  T7ebelhoer,  75  N.  T.  169  ;  Salenx  v.  doUer,  76  Ind.  201 ; 
Shiper  V.  Baiutown,  62  y  t.  261. 
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2  Hanifl  v.  TJebelhoer,  ante,  per  Folger  J. 

8   Davenport  v,  Bnckman,  10  Bosw.  35,  per  Bobertaon  J. 

4  Winn  v.  Lowell,  1  Allen,  177;  Cleveland  cts.  R.  R.  Co.  v.  Terry, 
8  Ohio  Gt.  &70 ;  Harris  v.  Ucbelhoer,  75  N.  Y.  1. 3  ;  Sleeper  v.  Sandown, 
62  N.  II.  1:51 ;  Purl  v.  St.  Louis  etc.  By.  Co.  70  Ko.  1C8. 

5  Winn  »».  Lowell,  1  Allen,  177  •  Clevelanrt  etc.  B.  R.  Co.  v,  Terry, 
8  Ohio  St.  570 ;  Harris  v.  Ucb^lhoGr,  75  IT.  Y.  175 ;  Sleeper  v.  Sandown, 
G2  N.  II.  2:1 ;  Purl  r.  St.  Louis  etc.  By.  Co.  72  IJo.  1G3. 

6  Zimmerman  v.  H.  <fr  St  J.  B.  B.  Co.  71  Mo.  478 ;  Purl  v.  St. 
Louis  etc.  lly.  Co.  72  Mo.  168 ;  Illinois  Cent.  B.  B.  Co.  v.  Buckner,  28 
UL2J9. 

7  Goxusales  t;.  N.  T.  <ft  H.  B,  B.  Ck>.  1  Jones  <ft  S.  67. 

2  19.  IntozicatioxL  as  oontribatory  negligence. — The 
intoxication  of  an  injure^  person  does  not  constitute 
negligence  in  itself.^  Intoxication  will  not  prevent  re- 
covery without  proof  that  it  actually  contributed  to  the 
Injury ; '  but  the  fact  of  intoxication  is  a  circumstance 
bearing  upon  the  question  of  due  care ; '  and  an  instruc- 
tion that  the  fact  of  intoxication  alone  **  would  not  prove 
contributory  negligence,"  unless  the  proof  showed  such 
a  degree  of  intoxication  that "  imbecility  would  begin 
to  afEect  the  intoxicated  person,"  is  bad  as  misleading** 
Intoxication  will  not  exempt  the  plaintiff  from  using 
the  ordinary  care  required  of  a  sober  person ;  ^  and. 
where  there  was  evidence  from  which  the  jury  might 
infer  that  the  plaintiff  was  partially  intoxicated,  an  in- 
struction that  ordinary  care  was  that  care  which  might 
be  reasonably  expected  frem  one  in  the  plaintiff's  situ- 
ation at  the  time  of  the  accident,  is  erroneous.'  In  one 
case  it  was  said  that  while,  perhaps,  an  intoidcated  per- 
son might  not  be  held  to  that  high  order  of  care  that 
was  exacted  from  a  sober  person,  still  he  was  not  ex- 
cused from  diligence  and  care.^  Intoxication  whicb 
prevents  the  plaintiff  from  taking  proper  precautions 
against  the  injury  complained  of  will  constitute  con- 
tributory negligence;'  if  the  injury  would  not  have  • 
happened  but  for  it,  he  cannot  recover.*  An  intoxi- 
cistted  person  who  places  himself  in  a  position  of  danger 
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and  is  injured  cannot  oomplain.^^  Intoxication,  to  be 
a  defense,  must  be  the  proximate  caiuie  of  the  injury;^ 
and  one  injured  by  a  train  of  cars  wiiile  drunk  may 
maintain  an  action  or  not,  according  to  whether  the 
train  hands  might  or  might  not,  by  the  exercise  of  rea- 
^  sonable  care  and  diligence,  have  avoided  the  accident.*' 

1  2  Thompeon  Negligence,  1174»  1202 ;  Stnart  v.  Machias  Port, 
'»  Me.  477 ;  Kobinaon  v.  Ploche,  5  C^.  460 ;  O'Uogan  v.  Dillon,  10 
Jones  <fi;  S.  4u6 ;  Dltchett  v.  Spuyten  DuyvU  etc.  11.  K.  Co.  6  Hnn,  165 ; 
Henley  v.  Mayor  etc.  6  Thomp.  <&  C.  fll ;  3  llun,  708  ;  Alger  v.  Lowell, 
S  Allen,  402 ;  Thorp  v.  Brookfield,  36  Ck)nn.  820. 

2  Houston  etc.  T.  a  By.  Co.  v.  Beason,  61  Tex.  613. 

3  Thorp  V.  Brookfield,  S6  Conn.  320 ;  Alger  v.  Lowell,  8  Allen,  408 ; 
Aurora  v.  Uillman,  u)  111.  61 ;  Cru,mcr  v.  Burlington,  42  Iowa,  8lo. 

4  Fitsgeraldv.Woedton,52Wls.334. 

5  Toledo  etc.  B.  B.  Co.  v.  Blley,  47  111.  fil4 ;  Chicago  etc*  B.  Cow 
V,  Bell,  70  liL  102. 

6  Bneschlng  v.  St.  L.  Q.  L.  Co.  6  Ifo.  App.  8S. 

7  Illinois  Cent.  B.  B.  Co.  t;.  Hutchinson,  47 IIL  408. 

8  Illinois  Cent  B.  B.  Co.  i;.-Cragin,71  Dl.  177;  Little  Bock  AS 
By.  Co.  V.  Parkhurst,  86  Ark.  371 ;  Casaldy  v,  Stockbridge,  21  Vt  301 

9  Bradley  v.  Second  Ave.  B.  B.  Co.  6  Daly,  288. 

10  Wood  V,  Village  of  AndeA,  18  N.  Y.M3 ;  ChlcMTO  City  By.  Co. » 
Luwis,  5  IIL  App.  2.  J ;  Yarvall  v.  St.  L.  K.  C.  etc.  By.  Co.  76 Mo.  {I7& 
See  aiso  McClelland  v.  Louisville  etc.  By.  Co.  94  Ind.  276. 

11  Davlsv.  0.etcB.B.Co.80r.  172. 

12  Kean  v.  Baltimore  <ft  O.  B.  B.  Co.  61  Md.  164. 


i  20.  Lniiatlos  are  not  chArgeaUe  with. — That  the  doc- 
trine of  contributoiy  negligence  may  apply,  the  plaintiu 
must  be  a  person  to  whom  such  negligence  can  be  im- 
puted. On  this  principle  idiots  and  lunatics  axe  held 
Incapable  of  contributory  negligence.^  They  are  placed 
in  the  same  category  with  children  of  tender  years, 
*^  with  this  difference  as  to  the  obligations  of  others 
toward  them,  that  the  sight  of  a  child  ought  to  be 
sufficient  to  induce  every  mature  person  to  take  greater 
care  than  he  otherwise  would ;  whereas  a  lunatic  does 
not  necessarily  manifest  his  infirmity  by  his  appearance, 
and  one  who  is  not  aware  of  ttiat  fact  is  not  to  blame  for 
dfialing  with  him  as  a  person  of  ordinary  intellect."  * 


^ 
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1  Wharton  KesUKonee,  1 805 ;  ShMomaa  A  BedfltMlTecllgenoev 
.2   Shearmaa  A  BadiMd  Kegllvenoe^  1 61. 

2  81.    Coatribatary  wegligenoe  ia  childrgn  offtflBder  yetti,  . 
—It  has  been  held  that  the  role  that  owe  who  8ae» 
for  damages  for  personal  injuries  must  haeve  been  fre^ 
from  negligence  on  his  part,  applies  where  the  person, 
injured  is  an  infant  the  same  as  where  be  is  an  adoltA 
That  it  is  no  excuse  for  a  want  «f  ordinary  prudence  by 
an  infant  that  he  had  less  discretion  than  a  man,  he 
being  required  to  exercise  the  prudence  of  persons  of 
ordinary   intellige^oe    before  an  action  for  damages 
could  arise  for  injury  from  the  carelessness  of  others^' 
The  rule,  however,  as  established  by  the  overwhelming' 
weight  of  authority  is  that  there  is  a  difierence  betwcsen 
the  care  required  of  an  adult,  and  that  required  of  a 
cliild  of  tender  years ;  that  while  the  former  must  nse 
the  diligence  usual  among  persons  of  ordinary  prudence 
under  similar  circumstanees,  the  latter  is  bound  to  a 
degree  of  care  proportioned  to  its  age  and  discretion 
merely.'    There  is  no  infBexible  rule  of  law  by  wliich 
to  determine  the  capacity  of  children  for  observing 
and  avoiding  danger,  as  affecting  the  qnestion  of  con- 
tributory negligence  in  case  of  an  injury  to  them  ;  but 
it  is  a  question  of  fact  in  such  cases  for  the  Jury  to  de* 
termine  from  the  facts  and  circumstances  in  evidenoe.^ 
There  is  no  fixed  age  when  children  are  bound  to  CEcer- 
cise  the  same  care  as  grown  people.^    Thus,  of  a  ehild 
of  three  years  less  caution  Is  required  than  of  a  child 
of  seven,  and  of  a  child  of  seven  years  less  than  of 
a  child  of  twelve  or  fifteen.*   Whore,  however,  the 
age  of  the  child  admits  of  no  doubt  ^  to  its  oapao- 
ity  to  avoid  danger,  the  court  will  dedde  this  ques- 
tion as  a  matter  of  law.*    Thus,  children  hove  been. 
held  not  to  be  sui  Juris  when  q£  the  age  of  eighteen. 


months,*  or  <tf  i^eteen  months,*  or  two  y^an,**  or  two 
jearsand  eight  monthfl,"  or  two  yean  and  t«ti  months," 
or  bat  little  more  than  three  >■  or  four  years  old,>'  or 
under  five  **  or  six  years  of  age."  Contributory  n^U- 
gence  has,  however,  been  attributed  to  •  child  or  six 
years,"  to  a  boy  of  eight  of  more  than  average  Intel* 
ligertco  who  had  been  warned,'*  to  a  boy  of  nine,**  to 
an  hitelllgent  boy  of  ten.**  A  boy  of  twelve  mnat  ns« 
care  commensorate  with  his  years ;  '^  and  the  presmnp- 
tion  that  a  dilid  of  fourteen,  has  capacity  to  avoid 
dang«  can  ooiy  be  overtluown  by  clear  proof  of  tha 
absence  of  each  discretion."  Wliere  a  boy  Is  not  so 
young  as  to  be  Irreaponsible,  an  Instruction  based  npoo 
Ills  youth  and  experience  as  ■  ground  of  defense  la 
properly  refused." 


I   BiuMev.SnWlmreto.ILB.Ca.tfBHli.Eaia.aMB 


4   CUeacoM&B.B.Oo.fr.Beokei,mn.a. 
I   Boiinin*T.C.Hr-Ca.v.Sliiii>»Hi,a)Tsnt 
t   BallniBaCii.a.Gflmu,13WiiU.«ll. 
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8  Schmidt  V.  MIL  etc  B.  Go.  28  Wis.  laOL 

9  Kay  v.  Pa.  R.  R.  Ck>.  65  P&  St  aaSL 

10  Frick  v,  St  L.  etc.  By.  Ca  6  Ma  App.  4SG;  S.C  TSMcflH; 
Smith  V,  A.  T.  etc.  R.  B.  Co.*  26  Kaik  738. 

11  O'Flaherty  v.  Union  B.  Oo.  45  Mo.  70. 

12  Norfolk  etc.  B.  B.  Co.  v.  Ormsby»  27  Oratt  46aw 

13  111.  V.  Forty-Second  St  etc.  B  B  Oo.  47  N.  Y.  317. 

14  North  Penn.  B.  B.  Ck>.v.  Mahoney^S?  Pa.  St  187;  MjoGflRyv* 
Loomis,  63  N.  Y.  104  :  Frick  v.  Mo.  flornaoe  Co.  10  Mo.  App^  61 ; 
Chicago  V.  Hessing,  83  III.  204. 

15  Chicago  etc.  B  B  Co.  v.  Gregory,  68  111.  226. 

16  Bay  Shore  B.  B  Co.  v.  Harris,  67  Ala.  6. 

17  McMahon  v.  Northern  etc.  B.  B  Co.  30  Md.  438 ;  Baltimore  dt  Ol 
B.  B.  Co.  V.  »chwindllng,  101  Pa.  St  268 ;  47  Am.  Bep.  708. 

18  Chicago  <ft  N.  W.  By.  Oo.  v.  Smith,  40  Mich.  504 ;  40  Am.  Bepu. 

669,  n. 

19  Solomon  v.  Central  Park  etc.  B.  B.  Oa  1  Sweeny,  289  ;  Brown  «u. 
£aropean  etc  B.  B.  Co.  68  Me.  384. 

20  Moore  v.  Pa.  B.  B.  Co.  99  Pa.  St  301 ;  44  Am.  Bep.  106L 

21  Glover  v.  Gray,  9  111.  A  pp.  329. 

22  Nagle  v.  Allegheny  Valley  B  B.  Co.  88  Fk.  St  SSw 
28   Bradley  v,  Andrews,  51  Vt  530. 

2  22.  Penons  in  position  of  peril. — Tbe  role  that  tbe 
plaintiff  must  be  one  to  whom  negligence  con  be  im- 
puted exempts  from  the  charge  of  oontributory  ne^^- 
gence  those  who  are  distracted  hy  sudden  periL  If 
the  plaintiff  through  the  negligence  of  the  defendant  is 
placed  in  a  position  of  imminent  danger,  and  in  at- 
tempting through  the  impulse  of  fear  to  avoid  it  re- 
ceives a  different  injury  from  that  threatened,  he  is  not 
chargeable  with  contributory  negligence.^  Imprudent 
conduct  growing  out  of  sudden  fright  is  chargeable  to 
the  person  whose  conduct  gave  rise  to  the  alarm.*  In 
cases  of  unexpected  and  immediate  danger,  calculated 
to  affect  the  Judgment  of  him  who  is  to  meet  it,  a  nU»> 
take  made  in.  his  movement  is  not  contributory  negli- 
gence.' This  rule  has  also  been  applied  where  the 
danger  was  produced  by  the  act  of  a  third  person,  and 
in  attempting  to  avoid  it  the  plaintiff  was  injured 
through  some  negligence  of  the  defendants   One  ^wlio 
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leaps  from  a  stage  coach  or  a  rulroad  train  to  eaeape 
coUision  or  other  danger  and  sufEers  hijnry  Is  not 
guilty  of  contributory  negligence;^  nor  is  a  mother, 
who,  on  disoovering  her  child's  fall  into  a  ditch  of 
water,  fails  to  take  the  most  prompt  measures  of  rescue, 
she  being  so  greatly  excited  as  to  be  incapable  of  calm, 
deliberate  judgment/  One  giving  another  reasonable 
cause  of  alarm  will  not  be  heard  to  complain  of  the 
latter's  want  of  presence  of  mind  therefrom.  Conse- 
qnently,  if  the  plaintifif  acting  under  the  impulse  of  fear, 
acts  erroneously  or  makes  a  mistake  in  Judgment,  the 
defendant  cannot  charge  this  as  contributory  negli- 
gence ;  ^  as  where  a  passenger  leaps  from  a  carriage  or 
a  train  to  avoid  aeoUision  and  is  injured,  when  if  he  had 
remained  in  his  position  he  would  have  escaped  un- 
hurt,® or  where  one  in  endeavoring  to  escape  puts  him- 
self  in  position  of  greater  danger.*  The  law  does  not 
require  a  delay  in  the  effort  to  escape  until  the  exact 
natnre  and  measure  of  the  danger  is  ascertained.^* 
One  who  is  suddenly  forced  by  the  defendant's  negli- 
gence to  adopt  a  perilous  alternative  is  not  required  to . 
act  with  the  prudence  which  the  law  demands  under 
other  circumstances.^^  If  there  are  several  lines  of 
conduct  open  to  him,  he  is  not  negligent  in  choosing 
any,  though  it  might  be  the  more  dangerous.^^  If  the 
peril,  however,  was  brought  about  by  the  act  of  the 
plaintiff  himself,  his  distraction  or  errors  in  judgment 
in  consequence  of  the  fear  produced  by  it  does  not 
exempt  him  from  the  charge  of  contributory  negli- 
gence.** And  a  party  taking  measures  to  protect  his 
own  property  from  imminent  danger  of  flood  must  use 
ordinary  care  to  protect  the  property  of  others." 

1  Frbik  «.  Potter,  17  HI.  406  ;  Wesley  City  Coal  Co.  v.  Healer,  84 
IlL  126 ;  Chlcfliso  v.  Uessing,  88  111.  204 ;  Cook  v.  Parham,  24  Ala.  21 ; 
Karr  r.  Parks,  40  Cal.  188 ;  Buel  v.  N.  Y.  etc.  B.  K.  Co.  51  N.  Y.  814: 
€o<ilter  V.  AjiL<ete.  Bxp.  Co.  66 17.  Y.  666 ;  Wilaonv.  17.  P.  B.  R.  Co.  2i 
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Hlnn.  278;  87  Am.  Bep.  410;  Iroo  B.  B.  Co.  v.  Mowerrt  86  OtaSo^ 
St  418 ;  88  Am.  Bep.  807 ;  OeorsTla  B.  B.  Co.  tr.  Bhodes,  o6  Oa.  M9; 
Spicer  V,  Chic.  etc.  B.  B.  Co.  29  WK  680 :  Smith  v.  St.  P.  Minn,  etc 
By.  Co.  80  Minn.  169 ;  Youmans  v,  Padden,  1  Mlcta.  K.  P.  12SF ;  Z 
Thompson  Negligence.  1082. 

2    Collins  V.  Davidson,  19  Fed.  Bep.  83. 

8  Stevenson  v.  Chicago  etc.  B.  B.  Co.  18  IVd.  Bep.  4B8 ;  Sw  C.  6 
McCrary,  634. 

4  Moore  v.  Cent  B.  B.  of  Iowa,  47  Iowa,  680 ;  Bassett  v.  City  of 
St  Joseph,  53  Mo.  290 ;  Barton  v.  Sprinfl^eld,  110  Mass.  131 ;  9  MH.  1. 

8  Ingalls  V.  Bills,  Wilson  v.  TX.  P.  B.  B.  Oo.,  Yoomans  v.  Padden, 
FriDk  V.  Potter,  Iron  B.  B.  Ca  v.  Mowery,  Spicer  v.  Chicago  etc. 
B.  B.  Co.,  Smith  v.  St  P.  Minn.  etc.  By.  Co.,  Georgia  B.  B.  efee.  Co.  v. 
Bhodes,  all  cited  tvpnu 

6  Chicago  V.  Hessing,  avpra. 

7  Dyer  v.  Erie  By.  Co.  71  N.  Y.  228 ;  Ingalls  v.  Bllli^  9  Met  1 ; 
Siegrist  V.  Ariiot,  10  Mo.  App.  197 ;  Pittsbnigh,  Cin.  etc.  By.  Co.  v. 
Martin,  82  Ind.  476 ;  Twomley  v.  Gent  Park  etc.  B.  B.  CO.  69  N.  Y. 
158 ;  Cuyler  v.  Decker,  20  Hun.  173 ;  Caswell  t;.  Boston  etc.  B.  B.  Oow 
98  Mass.  194  ;  Southwestern  B.  B.  Co.  v.  Paulk,  24  Oa.  356 ;  Mark  tv 
Si  P.  Minn.  etc.  By.  Co.  30  Minn.  498 ;  Lnnd  v.  '^mgsboro,  11  Cnslu 
568 ;  Haney  v.  The  Louisiana,  Taney,  60^ ;  The  Nichols,  7  Wall.  666; 
The  Bella,  1  Ben.  317 ;  Pa.  B.  B.  Co.  v.  Werner,  80  Pa.  St  60. 

8  Dyer  v.  Brie  By.  Co.,  Ingalls  v.  BUl^Twomley  v.  Central  Park 
etc.  B.  B.  Co.,  Southwestern  B.  B.  Co.  v.  Paulk,  Lund  v.  Tyngsboro,. 
aHaupra. 

9  Mark  v.  St  P.  Minn,  etc  By.  Co.,  Caswell  v.  Boston  etc  B.  B.. 
Co.,  both  suprcu 

10  Coulton  V.  Am.  etc.  Exp.  Cc  56  N.  Y.  585. 

11  Boll  V.  N.  C.  By.  Cc  15  Hun,  496 ;  Schults  v.  Ohic  etc  By.  OOb. 

44  Wis.  633. 

12  Saltonstall  v.  Stockton,  Taney,  U,  21 ;  Gums  v.  GLSt  P.  etc  By^ 
Oc  62  Wis.  672 ;  Larrabee  v.  Sewaif,  66  Me.  8761 

13  The  Dexter,  23  WaU.  69, 76 ;  Haney  v,  (The  Unrtrtani^  Taney, 
6g2 ;  Nashville  etc.  B.  B.  v.  Smith,  9  Lea,470L 

14  Noyes  v.  Shepherd,  80  Me.  173. 

i  28.  Act  done  to  lavo  life  or  in  discluurge  of  ftotj. — One 
who  Yoluntarily  places  himself  for  the  protection  of 
property  merely  in  a  position  of  danger  is  negligent,  so 
as  to  preclude  his  recovery  for  an  injury  received.  But 
it  is  otherwise  when  such  exposure  is  for  the  purpose 
of  saving  life.  The  law  has  so  high  a  regard  for  human 
life  that  it  will  not  impute  negligence  to  an  effort  to 
preserve  it,  unless  made  under  circumstances  consti- 
tuting rashness  in  the  Judgment  of  prudent  persons.^ 
"W^hen  the  life  of  a  fellow  creature  is  in  extreme  danger^ 
the  law  does  not  realize  that  a  person  responding  tQ>  hia 
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calls  for  help  should  have  acted  with  entire  self-poflses- 
sion,  or  that  he  should  have  taken  the  wisest  and  most 
prudent  course,  with  a  view  to  his  own  self-preservation, 
that  could  have  been  talcen ;  he  may  certainly  take 
some  risk  upon  himself  short  of  mere  rashness  and 
recklessness,  and  he  is  entitled  to  recover  for  injuries 
wrongfully  inflicted  upon  him  under  such  circum- 
stances.* These  principles  were  applied  where  one 
mshed  upon  a  railroad  track  to  save  the  life  of  a  child, 
and  although  successful  in  the  attempt  was  himself 
killed,'  and  where  one  going  to  the  assistance  of  a 
person  attached  by  a  mad  bull  was  himself  gored.^ 
One  case  held  that  a  son  going  on  a  railroad  track  to 
save  his  aged  father,  and  sustaining  injury  in  con- 
sequence, could  not  recover;  but  in  that  case  the 
company  was  entirely  free  from  negligence.'  One 
doing  a  perilous  act  within  the  proper  discharge  of  bis 
duty  is  not  guilty  of  contributory  negligence  in  the 
doing  of  the  act ;  *  as  where  a  locomotive  engineer  stood 
at  his  post  in  order  to  save  his  train,'  or  where  a  sea- 
man does  an  act  manifestly  perilous  in  obedience  to 
orders." 

1  £ckert  V.  Long  Island  B.B.Ck>.4SN.Y.n>  St  Am.  B«Il.73l« 

2  linnehan  v.  Sompaon,  126  MaisB.  806 ;  80  AiB.  TL&x  602 ;  8.  OL  S 
Cent.  L.  J.  442. 

8   Eckert  v.  Long  Island  R.  B.  Go.  tupra, 

4  Llnnehan  v,  Sampson,  mpro. 

5  Evansvllle  etc.  Co.  v.  Hiatt,  17  Ind.  K& 

6  Tbompson  v.  Herrman,  47  Wis.  WZ ;  82  Am.  B«p,  784 :  Carroll  v. 
Kinn.  Valley  B.  B.  Co.  14  Minn.  67 ;  Low  v.  Grand  Think  B.  B.  Co.  73 
Ke.3n3:  89  Am.Bep.881;  Cottrlll  «.  Chlo. eto. B. B.  Ga 47  Wis. 684 
SAnL.Bep.796. 

7  Cottrlll  tf.  CUc.  eta  B.  B.  Oo.  nvra. 

8  Thompson  v.  Herrman,  n^pra. 

2  84.  ObqringiiuitniotioiiiordirMtloiuiof  OBsinpofitlon 
«f  authority.  — One  who  obeys  the  instructions  or  direo- 
tkms  of  another  upon  whose  assurances  he  has  a  right 
to  rely,  cannot  be  charged  with  contributory  negUgenceu 
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at  the  Instance  of  such  other  in  an  action  against  him 
for  injuries  received  in  attempting  to  follow  out  the  in- 
structions ;  >  as  where  one  sat  upon  the  hind  end  of  a 
hand-car  with  his  feet  hanging  down,  upon  the  advice  of 
the  person  in  charge,  and  was  injured  by  a  plank  between 
the  rails  ; '  or  where  a  passenger  obeys  specific  instruc- 
tions of  the  conductor  instead  of  the  general  directions 
of  which  he  has  been  informed ; '  or  alights  from  a 
slowly  moving  train  under  the  conductor's  directions ;  * 
or  passes  from  one  car  to  another  to  get  a  seat,  under 
the  direction  of  the  conductor.^  One  in  attempting  to 
pass  from  car  to  car  while  the  train  is  in  motion  at  the 
suggestion  of  the  conductor  is  not  guilty  of  negligence 
from  the  mere  fact  of  making  the  attempt ;  the  ques- 
tion of  negligence  in  such  a  case  is  for  the  Jury.^  But  a 
passenger  in  alighting  is  not  exempted  from  the  charge 
of  contributory  negligence  by  following  the  mere  sug- 
gestion of  the  conductor ;  ^  or  by  adopting  the  informa- 
tion of  a  stranger ;  ^  and  an  instruction  that  it  was 
immaterial  whether  the  advice  was  given  by  a  stranger 
or  by  a  servant  of  the  defendant  is  error.* 

1  Pennsylvania  R.  R.  Co.  v.  McCloskey,  28  Pa.  St.  828 ;  PennByl- 
vania  R.  R.  Co.  v.  Henderson,  51  Pa.  Bt  815;  St.  I>onls  etc.  R.  R.  Co. 
«V  Cantrlll,  87  Ark.  519  ;  Louisville  etc.  R.  R.  Co.  v.  Kelly,  92  Ind.  371 ; 
47  Am.  Rep.  140 ;  Pool  v.  Cblcafo  M.  etc.  Ry.  Co.  58  Wis.  857  ;  Chance 
V.  St.  L.  I  M.  etc.  Ry.  Co.  10  Mo.  App.  &■>!.  But  see  Kresanowskl  v. 
K.  P.  R.  R.  Co.  18  Fed.  Rep.  229 ;  S.  C.  5  McCrary,  628. 

2  Pool  V.  Chicago  M.  etc  Ry.  Co.  53  Wis.  857. 

3  Pennsylvania  R.  R.  Co.  v.  McCIoskey,  23  Pa.  St  628. 

4  St.  Louis  etc.  R.  R.  Co.  v.  Cantrlll,  87  Ark.  619. 

5  Louisville  R.  R.  Co.  v.  Kelly,  92  Ind.  871 ;  47  Am.  Bep.  1481.  See 
Shearman  <fe  Redfleld  Negligence,  i  285. 

6  Cleveland  etc.  R.  R.  Co.  v.  Manson,  80  Ohio  St  4S1 ;  Mdntyre  «. 
K.  Y.  Cent  R.  B.  Co.  87  N.  Y.  287  ;  S.  C.  43  Barb.  682. 

7  Chicago  etc.  B.  B.  Co.  v.  Hazaard,  26  111.  872. 

8  Frost  V.  Grand  Trunk  B.  B.  Co.  10  Allen,  887. 

9  FUerv.N.Y.  etc.B.B.Co.59K.Y.861. 

2  86.  TretpaMMrt.— The  mere  fact  that  the  plaintiff 
was  teohnicimy  or  nominally  trespassing  at  the  time 
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the  injury  occurred  does  not  depriye  him  of  his  remedy, 
if  he  was  not  guilty  of  any  negUgenoe  contributing  to  the 
injury.^  Tiiis  fact  does  not  remove  him  without  the 
pale  of  the  law,  and  the  defendant  failing  to  use  due 
care  is  liable  for  injury  to  him.'  Thus,  a  defendant  is 
liable  for  an  injury  inflicted  upon  a  boy  who  came  into 
his  premises  in  the  day-time  in  pursuit  of  a  baU,  and 
this  although  the  defendant  had  put  up  a  notice  to  '*  be- 
ware of  the  dog,''  which,  however,  the  boy  bad  not 
seen.'^  But  if  the  plaintifl*'s  trespass  exposes  him  to  in- 
jury, the  general  rule  as  to  contributory  fault  applies  to 
prevent  his  recovering  damages.^ 

1  Wharton  Neglterence.  {  346 ;  2  Thompson  Negligence,  1162 ; 
Shearman  v.  BedfielaNegligence,  1 38 :  Marble  v.  Boss,  124  Mass.  44 ; 
MuUaney  v.  tipence,  15  Abo.  Pr.  N.  S.  319 ;  Daly  v.  Norwich  etc 
B.  B.  Co.  26  Conn.  581 ;  Norris  v.  Litchfield,  36  N.  U.  271 :  Sawyer  v, 
Jackson,  5  N.  Y.  Leg.  Obs.  380;  Brown  v,  Lynn,  31  Pa.  St.  610; 
Loomis  V.  Terry,  17  Wend.  4M. 

2  Isbell  V.  N.  Y.  etc  B.  B.  Co.  27  Conn.  998 ;  Whirley  i».  White- 
man,  1  Head,  610 ;  Kerwhacker  v.  Cleveland  etc  B.  B.  Co.  8  Ohio  Sti 
172. 

8  Sawyer  v.  Jackson,  6  N.  Y.  Leg.  Obs.  880L 

4  Shearman  A  Bedfleld  Negligence,  {88;  Wharton  Negligence, 

t  <>€7« 

i  26.  Yiolatioii  of  law  as  oontribntory  negligenoe.  —  The 
mere  fact  that  the  plaintiff  was  violating  the  law  at  the 
time  of  the  injury  will  not  bar  his  right  of  action,  unless 
his  violation  was  an  efficient  cause  of  the  injury.^ 
Writers  on  this  subject  are  in  favor  of  extending  this 
doctrine  so  as  to  make  it  cover  cases  where  the  injured 
party  was  acting  contrary  to  the  Sunday  law.'  Some 
States  whose  statutes  have  prohibited  traveling  on  Sun- 
day, except  from  "  necessity  or  charity,"  have  enforced 
the  rule  that  unless  the  traveling  was  from  one  of  those 
causes  the  plaintiff  could  not  recover  for  injury  in- 
flicted by  the  defendent's  negligence."  Within  this 
doctrine  the  necessity  which  will  excuse  must  be  a  real 
and  not  a  fancied  one ;  it  is  not  an  honest  belief  that  a 
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iieoessity  for  iimveling  exists,  but  the  actual  existence 
of  the  necessity  which  renders  traveling  on  Sunday 
lawful.^  Traveling  by  a  mother  to  get  medicine  for  her 
sick  but  convalescent  child  is  a  work  of  '*  necessity  and 
charity"  ;*  traveling  from  one  town  to  another  to  help 
a  friend  known  to  be  sick,  and  believed  to  be  in  need 
of  assistance,  is  a  work  of  ^'charity  "  ;^  traveling  by  a 
maid  servant  in  order  to  be  able  to  seasonably  prepare 
breakfast  for  her  employer's  family  is  from  "  neces- 
sity." '  Walking  for  exercise  in  the  open  air  has  been 
held  not  a  violation  of  the  law;^  but  one  making  a 
social  visit  cannot  recover;*  nor  can  one  who,  on  re- 
turning from  a  funeral,  departs  from  the  ordinary  route 
to  enable  a  friend  with  him  to  make  a  social  call.'*  A 
Journey  to  visit  one's  children  who  are  properly  away 
from  home  is  not  unlawful.^^  A  Journey  to  one's 
master  to  induce  him  to  cliange  his  hours  of  labor  is 
against  the  statute  ; "  as  is  a  traveling  to  see  whether  a 
house  plaintiff  liad  hired,  and  into  which  he  intended  to 
move  next  day,  had  been  cleaned.^'  The  burden  of  proof 
is  on  the  plaintiff  to  show  the  traveling  was  from  neces- 
sity or  charity.^^  Other  States,  however,  with  similar 
statutes  have  adopted  the  broader  and  more  advanced 
rule,  that  although  the  traveling  was  in  violation  of  the 
statute,  yet  if  it  did  not  contribute  to  the  injury  it  would 
not  bar  the  plaintiff  of  liis  cause  of  action  for  the  negli- 
gence of  another.^ 

t   2  Thompson  NegUgenoe,  1093 ;  Wharton  17egUgence,  {  880. 

2  Thompaon  Nesrliffence,  1085,  n.;  Wharton  Negligence,  {  405; 
Shearman  dk  Bedfleld  Negligence,  {  80. 

8  Stanton  v.  Met.  B.  R.  Co.  14  Allen,  485;  Bosworth  v.  Inhabit- 
ants of  Swanaey.  10  Met  863 ;  Lyons  v.  Desotelle,  124  Mass.  8fl7 ; 
White  V.  Lang,  U8  Mass.  596 :  35  Am.  Bep.  402 ;  Wallace  v.  M.  B. 
Nav.  etc.  Co.  134  Mass.  95;  45  Am.  Bep.  301;  Connolly  v.  Boston, 
117  Mass.  64  ;  Bucher  v.  Fltchborg  B.  B.  Co.  131  Mass.  156 :  41  Am. 
Rep.  216 ;  Cratty  v»  Bangor,  57  Me.  423 ;  Johnson  v.  Iraaburgh,  47  Vt, 
SB ;  Holcomb  v.  Banby,  51  vt.  488. 

•    4  Johnson  «.  Irasbnrgh,  47  Vt  28L 

5   Gorman  V.  Lowell,  117  Maaa.  6& 
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0  Doyle  V.  Lynn  etc.  R.  B.  Ca  118  BCaas.  198^ 

7  Croasman  V.  Lynn,  121 3Ca8B.  SOL 

8  Davidson  v.  Portland,  69  Me.  UB ;  O'Ooiuiea  «l  LafirMoii, «  M« 

9  Cratty  V.  Bangor,  57  Me.  423L 

10  Davis  1*.  Somervllle,  128  Mass.  fiM ;  V  Am.  Biqi.  ML 

11  McClary  V.  Lowell,  44  Vt  116. 

12  Connolly  r.  Boston,  117  MaoB.  61 

13  Smith  V.  B.  A  M.  B.  B.  Co.  120  Mass.  4Ml 

14  Bosworth  v.  Inhabitants  of  Swansey,  10  Met.  ML 

15  Sutton  V.  Wanwatosa,  29  Wis.  21 ;  Bchmid  v.  Hnmphrey,  48 
Iowa.  652 ;  Baldwin  v.  Barney,  12  B.  I.  392 ;  Plats  v,  Cohoes,  89  N.  T. 
tW;  S.C.24Hnn,l01;  42Am.Bep.288;  Carroll  v.  Btaten  Island  B.  B. 
Co.  58  N.  Y.  126 ;  Opsahl  v,  Jndd,  80  Minn.  128. 

}  27.  General  nU  as  to  imputad  JugUgtnm, — Contriba- 
tory  negligence  to  defeat  an  action  must,  as  a  general 
rule,  be  that  of  the  plaintiff  himself.^  This  rule  is  sub- 
ject to  exceptions,  and  there  are  relations  in  which  the 
negligence  of  a  third  person  is  attributed  to  the  plaintiff, 
it  being  regarded  as  his  act.  Thus,  the  negligence  of  tk 
husband  driving  a  wagon  in  which  his  wife  is  riding  is 
regarded  as  that  of  the  wife,'  although  the  contrary  has 
been  held.'  The  negligence  of  a  servant  driving  a 
team  in  which  the  master  was  riding,  was  imputed  to 
the  master  so  as  to  defeat  his  action  for  injury  from  the 
defendant's  negligence  ;*  and  a  bailee's  negligence  has 
been  imputed  to  the  bailor  so  as  to  defeat  his  action.^ 
Similarly  an  agent's  has  been  imputed  to  the  principal.* 
Negligence  of  one  to  whom  a  parent  has  intrusted  his 
child  has  been  imputed  to  a  parent.^  It  has  been  held 
that  the  negligence  of  the  driver  of  a  private  vehicle 
is  att^butable  to  one  riding  with  him.*  The  weight 
of  authority  seems,  however,  to  be  in  favor  of  the 
position  that  in  such  a  case  the  nc^gence  of  the  driver 
is  not  attributable  to  the  plaintiff.*  In  relation  to  com- 
jooon  carriers,  it  lias  sometimes  been  held  that  the  negli- 
Ipence  of  the  carrier  is  imputable  to  one  traveling  in  his 
fonyeyanoe  or  shipping  goods  by  m^efjouf  9I  It,  so  as  to 
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defeat  his  right  of  action  for  an  injury  sustained  through 
the  oonourring  negligence  of  the  carrier  and  the  defend- 
ant.^o  These  oases  are  contrary  to  the  general  rule, 
which  is  that  in  such  a  case  the  contributory  negligence 
of  the  carrier  is  not  imputable  to  the  plaintiff  so  as  to 
bar  his  reoovery.^^  In  such  a  case  the  plaintiff  may 
liold  either  or  both  of  the  others  liable." 

1  Puliner  v.  Erie  B.  R.  Co.  84  N.  J.  L.  151;  Arctio  Ins.  Go.  «. 
AusUu,  0  Thomp.  <&  C.  63. 

2  Carlisle  v.  Sheldon,  88  VL  440 ;  Hnntoon  v.  Tranbnll,  2  MoCrary, 

8l4« 

3  Platz  V.  Cohoes,  24  Hun,  101  ;  S.  C.  8  Abb.  N.  C.  892. 

4  Callahan  v.  Sharp,  27  Hnn,  85. 

5  Forks  Tp.  v.  King,  84  Pa.  St.  230. 

6  Puterbangh  v.  Beasor,  0  Ohio  St.  484. 

7  Toledo  etc.  R.  R.  Co.  v.  Miller,  76  IlL  278,  But  see  Walters  v.  OL 
B.  L  <fe  P.  R.  K.  Cu.  4i  Iowa,  71. 

8  Otis  V.  JanesTllle,47  Wis.  422  ;  Payne  v.  Chicago  etc  B.  B.  Ox 
80  Iowa,  523  ;  Stafford  v.  Oskaloosa,  C7  Iowa,  748. 

0  Metcalfv.  Baker,  11  Abb.  Pr.  N.  S.  431;  Boblnsonv.  N.  Y.  etc. 
B.  B.  Co.  66 N.  Y.  li ;  Dyer  r.  Erie  By.  (;o.  71  N.  Y.228  ;  Masterson  v. 
N.  Y.  Cent.  etc.  R.  R.  Co.  81  N.  Y.  217:  33  Am.  R*»p.  610;  Cleve- 
land etc.  R.  R.  Co.  V.  Crawford,  24  Ohio  St.  631 ;  Mann  v.  Weland,  81 
Pa.  St.  243. 

10  Mooney  v.  Hudson  R.  R.  R.  Co.  6  Rob.  (N.  Y.)  548 ;  Brown  v,  N.  Y. 
etc.  R.  R.  C.  31  Barb.  8»«5  ;  Phila.  <&  Beading  B.  B.  Co.  v.  Boyer,  97  Pa. 
Bt  91 ;  Duggins  v.  Watson,  15  Ark.  118. 

11  Covington  Transfer  Co.  v.  Kelly,  86  Ohio  St  86  ;  88  Am.  Bep. 
'658;  Haff  V,  M.  &  St.  L.  By.  Co.  14  Fed.  Bep.  568;  Arctic  Ins.  Co. 

V.  Austin,  6  Thomp.  A  C.  63 ;  Colegrave  v.  N.  Y.  etc.  B.  B.  Co.  6 
Dner,  382 ;  Spooner  v.  Brooklyn  City  B.  B.  Co.  54  N.  Y.  230 ;  Webster 
v.  Hudson  BiverB.  B.  Co.  33  !n.  Y.  260 ;  Chapman  v.  N.  II.  B.  B.  Co. 
19  N.  Y.  341 ;  Bennett  v.  N.  J.  etc.  B.  B.  Co.  36  N.  J.  L.  225;  Danville 
etc.  Co.  1'.  Stewart,  2  Met  (Ky.)  119 ;  Louisville  etc.  B.  B.  Co.  v.  Case, 
9  Bush,  728  ;  Cuddy  v.  Horn,  46  Mich.  596 ;  41  Am.  Bep.  178 :  Wabash 
fit  L.  etc.  By.  Co.  v.  Shacklet,  105  111.  364  ;  44  Am.  Bep.  791 ;  Wharton 
Negligence,  {  885 ;  Shearman  A  Bedfleld  Negligence,  1 46L 

12  Wabash  St  L.  etc.  By.  Co.  v.  Shacklet,  105  111.  385 ;  44  Am.  Bep. 
791 ;  Cuddy  v.  Horn,  46  Mich.  696  ;  41  Am.  Bep.  173 ;  Danville  etc.  Co. 
V,  Stewart,  2  Met  (Ky.)  119. 

i  88.  Kegligenoe  of  parent  or  gnardian  vhen  imputaUid 
to  child. —  The  prevailing  doctrine  is  that  where  an 
Infant  is  of  such  tender  years  as  to  be  non  sui  juria^  the 
negligence  of  the  jmrent,  or  of  one  in  loco  parentis^  con- 
tribating  to  the  Injury,  is  imputable  to  the  childf  and 
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wfll  prersit  a  reooveiT'  bj'  saoh  dhUd  or  its  pemonal 
reprMentatlve.'  Sach  negligence  Is  no  defense,  where 
Itappeam  that  tho  child  has  not  oommltted  or  omitted 
anj  act  which  iv-ould  constitute  contributory  n^ilgence 
in  a  person  of  mature  y eara ;  when  the  child  has  done 
no  negligent  act,  tho  oondnet  of  tlie  parents  is  Un- 
mateHal.*  To  defeat  the  action  on  behalf  of  the  Qh:id 
for  a  personal  injury  on  tho  ground  of  Its  pareuta'  neg- 
ligence, there  must  be  an  omlBsion  on  the  part  of  the 
parents  of  euch  care  as  persons  of  ordinary  prudence 
exercise  and  deotn  adeqnate  in  the  care  of  childrea.* 
The  same  rule  should  not  be  applied  to  persons  da- 
pending  for  support  upon  Ihelr  labor  as  to  those  ijhose 
means  enable  them  to  give,  or  employ  a  servant  tog'Tc, 
constant  attention  to  the  care  of  their  children.*  And 
thia  doctrine  Is  not  applicable  to  a  ca»e  where  the 
mother  does  the  best  she  can  in  the  midst  at  her  ne- 
cessary employment.*  Nor  cen  it  prevail  where  the 
Degtigence  sought  to  be  Imputed  is  that  of  a  child  a 
Uttle  older  who  Is  a  companion  merely,  and  not  In 
charge  of  the  plaintill;  *  nor  whore  the  consequenoes  of 
the  negligence  of  the  parente  could  bave  been  avoided 
by  the  exercise  of  ordinary  care  and  prudence  on  the 
part  of  the  defendant.'  On  the  other  band,  the  doctrine 
tliatthe  oontribntory  negligence  of  tho.parent  is  Imput- 
able to  the  child,  Is  expressly  repudiated  aad  denied  In 
«  number  of  well  considered  oases ;  *  and  Dr.  Wharton 
in  his  able  treatise  expressly  disapproves  of  it.* 


1  ICeaanr  !>■  lAomli,  ta^^XJlL 
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4  O'Flaherty  t;.  Union  R.  Co.  45  Mo.  70L 

4  Chicago  etc  R.  R.  Co.  v.  QregoPy,  w  fli  22flL 

6  Kay  v.  Pa.  B.  B.  Co.  U  Pa.  Bt  269. 

6  Pittsburgh  etc  B.  B.  Co.  v.  ColdweU,  74  Pa.  St.  42L 

7  Bait  etc.  B.  B.  Co.  v.  McDonnell,  48  Md.  SOL 

8  Boblnson  v.  Cone,  22  Vt.  213 ;  Bellpfoalalne  etc.  R.  R.  Co.  «. 
Itoyder,  18  Ohio  8t.  8SN) ;  8.  C.  24  Ohio  St.  aroTcleTeiatnd  etc.  B.  R.  Oa 
vTiCaBflOflLlRrghlo  St.  451 ;  <Kay  v.  Pa.  B.  B.  Co.  85  Pa.  St.  2fi9. :  8 
Am.  Bep.  628 ;  Pa.  Co.  %u  James,  81  Pa.  St.  194 ;  Norfolk  etc.  B.  R.  C6. 
V.  Ormeby,  27  Qratt.  455 ;  Daley  v,  Norwich  etc  B.  B.  Co.  26  Oonn. 
881.  ^ . 

9  Wharton  Negligence,  (1 818, 814. 

2  29.  Contribatory  negligoiiee  wheats  tho  dofendant'i  act 
U  wilful. — In  order  for  the  doctrine  of  contributory 
negligence  to  apply,  the  act  of  the  defendant  mnst  be 
free*  from  wantonness  or  wilfulness.  Thus,  where  the 
negligence  of  the  defendant  was  so  gross  as  to  imply  a 
disregard  of  consequences  or  a  wilihigness  to  inflict 
injury,  the  plaintiff  may  recover,  although  he  was  a 
trespasser,  or  did  not  use  ordinary  care  to  avoid  the  in- 
jury.^ And  contributory  negligence  of  the  plaintiff  or 
of  the  decedent  is  no  defense  to  an  action  for  an  injury 
or  for  death  caused  by  the  actual  wrongful  act  of  the 
defendant.^  And  it  is  no  defense  to  an  intentional  tort, 
such  as  assault  and  battery ;  *  nor  can  it  be  set  up  in  an 
action  under  a  statate  allowing  exemplary  damages  in 
cases  of  wilful  negligence.* 

1  Lafayette  etc.  R.  B.  Cc  v.  Adama,  26  Ind.  76 1  Tndlanapalla  eto, 
R.  B  Co.  v.  McClare,  26  Ind.  870. 

3  Matthews  V.  Warner,  29  GratL  8rai 
8   Bttter  v.  Foy,  46  Iowa,  1S2. 

4  daxton  v.  L.  etc  B.  B.  Ccl8  Bnsh,  68& 

2  80.  Duty  to  avoid  the  «Act  of  detadtafiiiflgUgMM. — 
There  is  no  ground  for  drawing  a  distinction  between 
the  acts  of  the  plaintiff,  independent  of  the  defendant's 
negligence,  exposing  him  to  injury  sustained,  and  his 
mere  failure  to  avoid  the  effect  of  the  defendant's  negli- 
gence ;  either  is  contributory  negligence,^    Where  one 
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reoeives  injury  throuKh  the  carelessness  of  another  he 
is  bound  to  use  ordinary  care  to  care  and  restore  him- 
self. He  cannot  recklessly  enhance  the  injury  and 
charge  it  to  another.'  The  plaintiff  is  barred  where  by 
slight  attention  he  could  have  discovered  the  wrong 
and  avoided  the  injury ;'  or  could  have  prevented  the 
injury  by  reasonable  effort  and  moderate  expense;^ 
or  where  in  an  action  for  damages  from  a  fire  set  by 
the  defendant  it  appeared  that  after  discovering  the  fii^ 
he  could  have  suppressed  it,  but  failed  to  do  so.^  But 
one  injured  by  the  negligence  of  defendant  is  not  re- 
sponsible for  a  mistake  when  he  acts  in  good  faith  and 
under  the  advice  of  ,a  competent  physician,  even  if  it  is 
erroneous ;  the  error  will  not  shield  the  wrong-doer.* 

1  Qoltz  V.  WlnoDA  etc  R.  B.  Co.  22  Minn.  &>. 

2  LroDS  V.  Erie  By.  Co.  57  N.  Y.  401. 

8   Van  JABfi  v.  ScovlUe  Manuf.  Co.  14  Abb.  Pr.  N.  a  74. 

4   Hoetal  V,  Kascatine,  S7  Iowa,  444 ;  Fnlbam  v.  Muscatine,  07 
Iowa,  4o7 ;  Haysier  ir.  Oven,  61  Mo.  270. 

ft  Hogle  V,  N.  Y.  Cent.  etc.  B.  B.Ck>.2S  Hnn,m;  Illlnolfl  eta 
B.  B.  Co.  V.  McLelland,  42  lU.  86S. 

6  Lyons  v.  £xleBy.  Co.  57  N.  Y.  4fi&.  See  slao  Page  «.  Bnmpfcar, 
63W1S.632. 

g  31.  Contrilmtory  negligenoe,  whoxL  defendant  oovld  itill 
have  avoided  ixgnry. — The  fact  that  one  party  has  been 
guilty  of  negHgence  will  not  absolve  another  from  his 
duty  to  use  due  diligence.^  Neither  has  the  right  be- 
cause the  other  has  omitted  to  use  care  to  cease  the  use 
of  efforts  on  his  part  to  avoid  occasioning  injury  to  the 
other ;  the  parties  must  be  held  on  both  sides  to  the 
use  of  every  reasonable  effort  to  avoid  such  a  result.* 
Consequently,  the  rule  is  well  settled  that  although  the 
plaintiff  may  have  been  guilty  of  negligence,  he  may 
still  recover  if  the  defendant,  notwithstanding  such 
negligence,  could  have  avoided  committing  the  injury 
by  the  exercise  of  ordinary  care.'    Negligent  acts  which 
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will  subject  one  to  liability,  notwithstanding  the  plaint- 
iff *s  contributory  negligence,  are  such  as  he  commits 
after  becoming  aware  of  danger  to  which  the  plaintiff 
himself  or  his  property  is  exposed.*  Thus,  some  negli- 
gence on  the  part  of  one  in  fastening  his  boats  does  not 
excuse  the  gross  negligence  of  another  in  running  into 
and  destroying  them ;  *  nor  does  the  negligence  of  the 
plaintiff  in  hobbling  his  donkey  and  turning  him  loose 
upon  the  highway,  excuse  the  negligence  of  the  do- 
fondant  in  running  against  him,  when  by  ordinary  care 
he  could  have  avoided  the  injury."  And  if  a  man  is 
lying  on  a  railroad  track,  although  he  is  a  trespasser 
and  negligent,  this  does  not  exempt  the  company  from 
the  use  of  due  care,  and  it  is  liable  if  from  lack  of  it  the 
man  is  injured.^ 

1  Chicago  <fe  N.  W.  Ry.  v.  Donahue,  75  lU.  lOd. 

2  Chicago  <&  B.  I  .B.  B.  Co.  v.  StUl,  19  IlL  508. 

8  Wharton  Negligence,  2»43;  2  Thompson  Negllgenc**,  1155; 
Shearman  &  Bedfleld  Negligence,  9  36 ;  Duvles  v.  Mann,  10  Mees.  & 
W.  545 ;  Radley  v.  London  A  N.  W.  By.  Co.  Law  R.  9  Ex.  71 ;  Schier- 
hold  V.  N.  B.  etc.  B.  B.  Co.  40  Cal.  447 ;  Colorado  Cent.  B.  R.  Co.  t*. 
Holmes,  5  Colo.  197 ;  Isbell  v.  N.  Y.  etc.  B.  B.  Co.  27  Conn.  .393  ;  Earl- 
vllle  V.  Carter,  2  III.  App.  34;  Pennsylvania  B.  B.  Co.  v.  Sluclair,  62 
Ind.  301 ;  30  Am.  Bep.  185 :  McKean  v.  Burlington  etc.  B.  B.  Co. 

55  Iowa,  192 ;  Albertson  v.  K.  &  D.  M.  By.  Co.  48  Iowa,  292 ;  Morris  v. 
Chic.  etc.  By.  Co.  45  Iowa,  29 ;  Pacific  B.  B.  Co.  v.  Houts,  12  Kans. 
828 ;  Md.  B.  B.  Co.  v.  Carter,  69  Md.  306  ;  People's  etc.  B.  Co.  i».  Qreen, 

56  Md.  84 ;  O'Brien  v.  McQllnchy.  08  Me.  582 ;  Whalen  v.  St.  LK)uis 
R.  B.  Co.  60  Mo.  323 ;  McKean  v.  Citizens'  B.  Co.  42  Mo.  79 ;  Zimmer- 
man V.  H.  etc.  B.  B.  Co.  71  Mo.  476:  Bunting  v.  C.  P.  B.  R.  Co.  16 
Ncv.  277;  State  v.  Manchester  etc.  R.  R.  Co.  52  N.  PI.  528  ;  Gunter 
V.  WIclcer,  85  N.  C.  810 ;  Nashville  etc.  R.  R.  Co.  v.  Carroll,  6  Heislc. 
847 ;  Trow  v.  Vt.  Cent.  R.  R.  Co.  24  Vt.  487 ;  Richmond  etc.  R.  R. 
Co.  V.  Anderson,  31  Oratt.  812 ;  81  Am.  Rep.  7oO ;  Washington  v. 
B.  A  O.  R.  R.  Co.  17  W.  Va.  ua 

4  Swigert  v.  Hannibal  &  St.  J.  R.  R.  Co.  75  Mo.  475:  Yarvnll  v. 
St.  L.  K.  C.  etc.  By.  Co.  75  Mo.  575 ;  Straus  v.  K.  C.  St.  J.  etc  il.  R. 
Co.  73  Mo.  185  ;  Zimmerman  v.  H.  A  St.  J.  B.  B.  Co.  71  Mo.  476. 

5  Bignette  v.  People's  Transp.  Co.  2  Or.  200. 

6  Davlcs  V.  Mann,  10  Mees.  <&  W.  646. 

7  Meeks  v.  S.  P.  R.  R.  Co.  66  CaL  13 ;  88  Am.  Rep.  67. 
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CHAPTER  ni. 

ANIMALS. 

I  C  Qeaenl  liability  of  owner. 

{  83.  Liability  as  f onnded  upon  knowledcre  of  diapodtlon. 

{  34.  Injuries  by  animals  trespassing. 

I  SB.  Injuries  to  animals  trespassing. 

{  86L  Animals  going  at  large  upon  highway. 

(  87.  Driving  animals  orer  highway. 

I  88.  Vicious  animals. 

(  80l  Noxious  or  diseased  animals. 

2  82.  General  liability  of  owner.— The  liability  of  the 
owner  of  any  animal  for  injuries  committed  by  it  is 
founded  upon  negligence,  actual  or  presumed.^  The 
owner  of  a  domestic  animal  is  bound  to  use  ordinary 
care  to  prevent  injury  being  done  by  it  to  the  personal 
property  of  another.'  The  degree  of  care  required  to 
oonstitute  ordinary  care  depends  upon  the  character 
and  disposition  of  the  animal.'  The  same  rule  obtains 
here  as  elsewhere.  It  is  the  legal  duty  of  every  person 
having  charge  of  an  animal  to  apportion  the  care  with 
which  he  uses  it  to  the  danger  to  be  apprehended  from 
a  failure  to  keep  it  constantly  under  control.  He  must 
use  such  care  as  is  demanded  by  the  circumstances 
which  he  knows,  or  may  reasonably  believe  surround 
him.* 

1  Beribner  v.  Kelley ,  8S  Barb.  14 ;  Earl  v.  Van  Alstyne,  8  Barb.  680 ; 
Shearman  A  BecUleld  Negligence,  (  188. 

2  Meredith  V.  Beed,  28  Ind.  334. 
S  Meredith  V.  Beed,  26  Ind.  381 
4  1  Thompson  Negligence,  218. 

2  88.    Liahility  as  founded  upon  knowledge  of  dispositlea. 

—Where  animals  are  of  a  domestic  nature,  then  in 
order  to  charge  the  owner  for  injuries  committed  by 
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them,  it  most  be  shown  that  he  had  notice  of  their  dis- 
position,  of  their  viciousness  and  unruliness.^    But  if 
the  animals  are  of  a  wild  nature,  and  consequently 
prone  to  injury  and  mischief,  the  owner  is  liable  with- 
out actual  notice  of  their  disposition.'    In  such  a  case 
the  owner  is  presumed  to  have  notice  of  the  disposition 
of  the  animal.'    In  the  case  of  domestic  animals j  actua!, 
positive  notice  is  not  necessary.    One  having  reasonable 
ground  to  believe  his  dog  to  be  vicious,  although  he 
may  not  have  seen  him  bite  horses  or  persons,  must 
restrain  it  or  be  liable  for  the  consequences.^    Where  a 
dog  was  ferocious  to  the  knowledge  of  the  owner,  and  he 
had  sometimes  confined  and  muzzled  him,  it  is  un- 
necessary to  prove  he  had  ever  bitten  anybody.*    Pre- 
vious acts  of  viciousness  committed  by  the  animals  and 
known  to  the  owner  are  sufficient  to  charge  him  with 
notice  of  the  animals'  disposition.*    No  particular  num- 
ber of  previous  acts  of  viciousness  is  necessary  in  order 
to  charge  the  owner  with  notice,  although  this  depends 
somewhat  on  circumstances.    One  has  been  held  suf- 
ficient.^   A  subsequent  act  of  viciousness  would  be  of 
no  consequence  in  charging  the  owner  with  notice.' 
The  previous  acts  of  viciousness  need  not  be  of  the  same 
kind  as  that  upon  which  the  action  is  founded.*    Thus, 
in  an  action  for  biting  a  man,  it  is  sufficient  to  show 
general  ferocity  of  the  dog's  charaoter.^<>    In  an  action 
for  injury  done  by  a  bull  to  a  horse,  evidence  of  an  at- 
tack by  the  bull  upon  a  man  is  competent ;  ^^  and  evi- 
dence that  a  dog  had  once  attacked  a  man  is  competent 
in  an  action  for  injury  done  by  the  dog  to  sheep ; " 
and  the  owner  is  liable  where  the  dog  has  injured  other 
animals,  although  of  a  different  species.^    But  a  tend- 
dency  in  a  dog  to  bite  animals  is  not  sufficient  in  an 
action  for  an  injury  by  the  dog  to  a  man,  as  many  dogs 
which  harm  animals  might  not  dare  to  touch  a  man.^^ 
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The  owner  of  a  large  watc^h  dog,  kept  chained  by  day 
and  loosed  at  night,  Is  liable  without  further  proof  of 
scienter  to  one  who  was  bitten  by  the  dog  while  pa5^s- 
ing  the  premises  on  the  highway  at  night.**  Where 
one  employs  an  ageat  to  control  his  farm  and  the  prop- 
erty thereon,  the  agent's  knowledge  of  the  vicious 
habits  of  a  dog  owned  and  kept  by  the  principal  on  the 
farm  is  the  knowledge  of  the  principal.*^  The  bailee  of 
a  vicious  dog  knowing  him  to  be  vicious  is  as  much 
bound  to  restrain  him  as  the  owner.'^  Where  an  owner 
of  an  unenclosed  pasture  land  across  which  there  was  a 
neighborhood  road  not  laid  out  as  public  highway,  but 
which  had  been  used  over  since  the  country  was  settled, 
fastened  a  bull  wliich  he  knew  to  be  vicious  so  that  a 
person  passing  along  the  road  was  gored  in  consequence, 
he  is  liable,  though  ho  had  warned  the  person  not  to 
pass."  One  who  keeps  and  owns  a  vicious  dog,  know- 
ing it  to  be  such,  is  liable  prima  fcune  in  a  suit  by  a 
party  who  has  been  bitten  by  such  dog.*'  In  a  suit  for 
damages  sustained  by  the  bite  of  a  dog  based  on  the 
common-law  liability  of  the  owner,  his  knowledge  of 
the  dog's  dangerous  disposition  must  be  averred  and 
proved." 

1  Bnxendln  v.  Sharp,  2  Salk.  062 ;  Smith  v.  Cansey,  22  Ala.  668 ; 
Stumps  V.  Kelley,22  111.  140;  Wormley  v.  Gregg,  65  111.  251 ;  Vroo- 
man  v.  Lawyer,  13  Johns.  839 ;  Van  Leuven  v.  Lyke,  1  N.  Y.  5ir> ; 
Auchmuty  v.  Ham,  1  Denio,  495 ;  Steele  v.  Smith,  3  Smith,  E.  D.  32L 

2  Beaozzi  v.  Harris,  1  Post.  A  F.  92  ;  Van  Leuven  v.  Lyke,  1  N.  T. 
S1& 

3  Shearman  A  Redfield  Negligence,  |  188 ;  1  Thompson  Negli- 
gence, 203. 

4  Flansbnrg  v.  Basin,  8  111.  App.  SSL 

ft   Oodeau  v.  Blood,  62  Vt.  251 ;  86  Am.  Rep.  751. 

6  CoggRwell  V.  Baldwin,  15  Vt.  404 ;  Wheeler  v.  Brant,  23  Barb. 
S24 ;  Buckley  v.  Leonard,  4  Denio,  500 ;  Hudson  v,  Roberts,  0  £x.  901, 

7  Smith  V.  Pelah,  2  Strange,  1264 ;  Klttrldge  v.  BUlott,  16  N.  H.  77 ; 
Loomls  V.  Terry,  17  Wend.  4*^6;  Cockerham  v,  Nixon,  11  Ired.  269 ; 
Arnold  v.  Norton,  25  Couu.  92. 

8  Thomas  t>.  Morgan,  2  Cromp.  M.  R.  406  ;  Falrchlld  v.  Bentiey, 
»  Barb.  147. 
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9  Jenkins  v.  Turner,  1  Raym.  Ld.  108. 

10  McCaskill  v.  Mliott,  5  Strob.  190. 

11  Cockerham  v.  Nixon,  11  Ired.  269. 

12  Hartley  v.  Harrlman,  1  Holt,  617. 
18    Pickering  v.  Orange,  1  Scam.  838. 

14   KelcrTitlinger  v.  £gan,  65  111.  236  *,  Shearman  A  Bedfleld  Negli* 

geuce,  i  IjO. 

16    Montsromery  v.  Koester,  85   J  a.  An.  1001  ;  48  Am.  Rep.  253» 
Compui-e  Uooue  v.  MarUu,  47  Md.  HM ;  40  Am.  Bep.  448. 

16  Ck)rll8S  V.  Smith,  63  Vt.  532. 

17  Maruel  v.  Bowman,  62  Iowa,  57. 

18  Olidden  v.  Moore,  14  Neb.  84 ;  45  Am.  Rep.  98. 

19  Williams  v.  Moray,  74  Ind.  25  ;  30  Am.  Rep.  76. 

20  Moss  V.  Pardridge,  0  ill.  App.  400. 

i  84.  Ix^'orios  bj  animals  treapasiixig, — By  the  com* 
mon  law  every  one  was  bound  at  his  peril  to  keep  those 
animals  which  are  prone  to  wander  and  trespass  upon 
his  own  land,  and  for  his  failure  to  do  so,  he  is  liable 
for  injuries  committed  by  them  on  the  lands  of  others, 
whether  the  same  be  fenced  or  unfenced.*  The  pro- 
pensity of  animals  to  w^ander  is  so  notorious,  the  owner 
is  conclusively  presumed  to  have  notice  of  it,  no  actual 
notice  is  necessary.^  The  general  common-law  rule 
was  that  the  owner  of  lands  was  under  no  obligation  to 
fence  out  the  animals  of  others,  but  was  required  to 
fence  in  his  own.'  Towns  rest  under  the  same  liability 
as  individuals,  us  far  as  the  requirements  of  care  and 
skill  go ;  hence,  a  town  carrying  on  its  farm  for  the  sup- 
port of  its  poor,  is  liable  for  injury  inflicted  on  a  citizen 
by  a  ram  owned  by  the  town  and  kept  on  the  farm  for 
the  propogation  of  sheep,  but  negligently  suffered  to 
run  at  large.^  One  is  not  liable  in  an  action  of  trespass 
for  injury  done  by  animals  not  belonging  to,  or  under 
his  control,  although  they  entered  through  a  breach 
made  by  his  animals.^  One  having  the  keeping  and 
control  of  another's  cattle  is  liable  for  their  trespasses.* 
Thus,  an  agister  of  cattle  is  liable  in  trespass  for  dam- 


Bge  done  by  them  J  The  lessee  of  a  farm  having^  care  of 
it  and  of  the  stock  thereon  is  as  liable  for  damages  by 
the  cattle  as  if  he  were  the  owner .*  Where  the  escape 
of  the  animal  trespassing  was  chiefly  or  wholly  owing 
to  the  fault  of  the  owner  of  the  property  injured,  or  his 
agent,*  or  they  break  into  his  premises  on  account  of 
the  insuificiency  of  his  fence,  he  cannot  rec6ver.>^ 

1  Shearman  A  Bedfleld  Negligence,  i  186;  1  Thompson  NeffUffence, 
909 ;  Kunan  v.  Cav&naugb,  44  vu  268  :  N;  Y.  etc.  H.  K.  Co.  v.  Skinner, 
10  Pa.  St.  298 ;  GregK  v.  Gregg,  65  Pa.  St.  227  ;  McBride  v.  Lynd,  65  III. 
411 ;  "Wells  V.  Beal,  9  Kan.  5^7:  Little  v.  Lathrop,  6  Oreenl.  863 ; 
Webber  v.  Closson,  85  Me.  26 ;  Bichardson  «.  Milbum,  11  Md.  640 ; 
Avery  v.  Maxwell,  4  N.  H.  86 ;  Chambers  v.  Matthews,  18  N.  J.  L. 
MS;  Vandegrift  v,  Rediker,  22  N.  J.  L.  185;  Wells  v.  Howell,  19 
Johns.  385  ;  Indianapolis  etc  B.  R.  Co.  v.  Harter,  88  Ind.  667 :  Micbi- 

n  etc.  R.  R.  Co.  v.  llsher,  it  Ind.  90 ;  Page  v.  Uollingsworth,7  Ind. 


See  ch.  on  Fjcncbs. 


2  Gresham  «.  Taylor,  61  Ala.  506;  Page  v.  Hollingsworth,  7  Ind. 
SIT. 

5  1  Thompson  Negllgenc«v20!>.  As  to  how  far  this  role  prevails  in 
the  United  States,  see  ch.  on  Fencis. 

4    Hoaltod  V.  ScarbOTOTigh,  71  Me.  201 ;  86  Anu  Rep.  806; 

6  Barham  v.  Goodwin,  54  111.  409. 
«    Kennett  v.  Dnrgln,  60  N.  H.  66a 

7  Weymouth  v.  Gile,  72  Me.  446. 

8  KoQlton  V.  Moore,  66  Vk  TOO. 

9  .^eide  v.  Thicl,  9 IIL  App.  2281 

10   FUlmore  v.  Booth,  29  Kaa.  184.   Compare  Runyan  v.  Fisttenon. 

i  85.  Ii^iiriei  to  animalitretpasiiiig.—- One  upon  whose 
Lmds  animals  are  trespassing  may  turn  them  off.^  He 
may  se^  a  dog  upon  them  to  drivQ  them  oil*,  if  he  uses 
proper  care  as  to  the  size  and  character  of  the  dog,  and 
as  to  the  manner  of  setting  him  on  and  calling  him  off.' 
But  if  ha  sets  a  vicious  dog  upon  the  animals,  or  fails  to 
use  care  in  setting  the  dog  on  and  injury  follows  in  C/On* 
sequence,  he  is  liable.*  He  may  turn  them  into  the 
highwigr  or  upon  unenclosed  land,^  unless  they  entered 
through  a  defect  in  the  fence  which  he  was  bound 
to  repair.^  But  the  defendant  must  not  do  more  than 
xemove  them  ftom  his  own  premises,  and  if  after  do- 
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ing  so  he  drives  the  animal  and  she  is  injured  there- 
by, he  is  liable.'  Killing  or  maiming  animals  is,  as  a 
rule,  not  justifiable,^  much  less  where  the  defendant 
iiad  failed  to  fence,  or  his  title  to  the  land  was  not  clear.' 
If,  however,  the  killing  is  done  as  a  protection  to  his 
property,  it  is  justifiable.'  By  statute  in  Missouri  it  is 
lawful  for  any  one  to  kill  a  dog  that  has  killed  or 
maimed  sheep.^^  Past  damage  is  not  a  suflcient  ground 
for  killing  an  animal,^^  although  if  a  dog  that  had 
previously  injured  the  defendant's  sheep  was  again  on 
his  premises  under  circumstances  warranting  an  ap- 
prehension of  further  injury  from  him,  his  killing  is 
justifiable.^''  The  defendant  is  not  bound  to  make  his 
land  safe  as  a  pasturing  ground  for  trespassing  animals ; 
therefore,  if  the  plaintiff's  animals  while  trespassing 
are  injured  on  account  of  excavations  or  substances 
injurious  to  animals  that  are  upon  the  land,  the  plaintiff 
cannot  recover.^ 

1  Wood  V.  La  Rne,  0  Mich.  158  ;  Johnson  i;.  Patterson,  14  Conn.  1 ; 
85  Am.  Dec.  96. 

2  Wood  V.  La  Roe,  9  Mich.  158 ;  Davis  «.  Campbell,  23  Vt.  288  : 
Clark  V.  Adams,  18  vt.  425;  46  Am.  Dec.  IGl;  Amlok  v.  O'Hara,  4 
Blackf.  258  ;  Smith  v.  Waldorf,  13  Hun,  127. 

8  Klnfc  V.  Rose,  1  Freem.  847 :  James  v,  Caldwell,  7  Yerg.  88 ; 
Amlck  V.  O'Hara.  6  Blackf.  258  ;  Painter  v.  Baker,  16  111.  103 ;  Jones 
V.  Hood,  4  Bush,  80  ;  Richardson  v.  Carr,  1  Har.  (Del.)  142 ;  25  Am.  Dec. 
65. 

4  Story  v.-  Robinson,  32  Cal.  205 ;  Cory  v.  Little,  6  N.  H.  213  ; 
25  Am.  Dec.  458;  Humphrey  v.  Dougrlass,  10  Vt,  711 ;  83  Am.  Dec. 
177 ;  Palmer  v.  Silverthorn,  32  Pa.  St.  65. 

5  Roby  i;.  Reed,  39  N.  H.  461 ;  Carruthers  v.  Hollls,  8  Ad.  A  E- 
113. 

6  Knott  V.  Dlgges.  6  Har.  ife  J.  230 ;  Knour  v.  Wagoner,  16  Ind.  414  ; 
Gllson  V.  Fisk,  8  K.  H.  404. 

7  Mardree  v.  Sutton,  2  Jones  (N.  C.)  146 ;  Hobson  v.  Perry,  1  Hfll 
(S.  C.)  277 ;  Ford  v.  Taggart,  4  Tex.  4u2 ;  Champion  v.  Vincent,  a> 
Tox.  811 ;  Norris  v.  Banta,  21  Tex.  427  ;  Clark  v.  Keliher,  107  Mass. 
106 ;  Matthews  v.  Fiestel,  2  Smith,  £.  D.  90 ;  Johnson  v.  Patterson,  14 
Conn.  1 ;  35  Am.  Dec.  96. 

8  Dickson  v.  Parker,  8  How.  (Miss.)  219  ;  84  Am.  Dec.  78 :  Cantrell 
V.  Aldershot,  28  Ga.  2.'^» ;  McKay  v.  Woodle,  6  Ired.  352 ;  McCoy  v. 
PhiUlps,  4  Rich.  346 ;  State  v.  Barnard,  88  N.  d  661. 

9  Morset;.Nlxoi«,8Jones(N.C.)85;  WllUAm8V.Dizon,65N.C.416; 
Gauefox  v.  Crenshow,  24  Mo.  199 ;  Aldrich  v.  Wright,  53  N.  H.  886 ;  .le 
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Am.  Bop.  8V ;  King  v.  KHne,  6  Fa.  St.  318 ;  Leonftrd  «.  Wllktns,  • 
Jobna  238 ;  Woolf  v.  Cbalker.  81  Conn.  129 ;  Hinckley  v.  Emeraon,  i 
OoDD  351 ;  15  Am.  Dec.  383 ;  Tliomas  v.  State,  14  Tex.  App.  20Q. 

10  Carrenter  v.  Uppitt,  77  Mo.  242: 

11  tilery  v.  Jones,  81  111  406 ;  Bost  v,  Mtngnes,  64  N.  C.  44. 

12  Marshall  v.  Blackshire,  44  Iowa,  475 ;  Parrott  v.  Hartsfleld,  4 
Dev.  A  B.  110. 

18  Orlbble  v.  Sioux  City,  38  Iowa,  390;  Turner  v.  Thomas,  71  Mo. 
896;  Bosh  v.  Brainard,  1  Cowen,  78;  McOill  v.  Compton,06  111.827; 
Hughes  V.  Hannibal  etc.  R.  R.  Co.  66  Mo.  325 ;  Hess  v.  Lupton,  7  Ohio, 
216 ;  Ilhnois  etc.  R.  R.  Co.  v.  Carraber,  47  111.  333 ;  Herold  v.  Meyers, 
20  Iowa,  378  ;  Leseman  v.  S.  C.  R.  H.  Co.  4  Rich.  413 ;  Knight  v.  Albert, 
6  Pa.  St.  472 ;  47  Am.  Dec.  478. 

J  86.  Animalfl  at  large  npon  the  highway. —An  owner 
of  animals  allowing  them  to  run  at  large  in  a  highway 
ifl  liable  for  injuries  inflicted  by  them,^  although  he  did 
not  know  the  animals  were  vicious ; '  and  whether  the 
acts  were  vicious  or  merely  playful.'  A  horse  or  oolt 
at  large  upon  the  highway  contrary  to  law  is  a  nuisance ; 
and  if  he  does  an  Injury  to  a  person  or  property,  the 
owner  is  liable  whether  the  animal  is  vicious  or  not.* 
The  owner  is  liable  where  his  horse  straying  upon  the 
highway  kicks  to  death  a  sucking  colt  that  is  following 
its  dam,^  or  kicks  and  injures  a  child.*  One  who  per- 
mits his  hog  to  be  in  the  highway  without  a  keeper  is 
liable  to  one  who  traveling  with  a  suitable  horse  and 
vehicle,  and  with  ordinary  care,  is  injured  by  the  horse 
being  frightened  at  the  hog's  appearance.^  If  it  is  the 
custom  of  a  county  to  allow  animals  to  roam  on  unen- 
closed commons,  it  is  not  negligence  to  allow  a  horse 
so  to  roam.'  A  town  is  bound  to  the  same  liability  as 
an  individual ;  and  if  it  permits  a  vicious  animal  owned 
by  it  to  run  at  large,  it  is  liable  for  an  Injury  inflicted  by 
it.'  Whore  an  ordinance  forbidding  cattle  to  run  at 
large  in  the  streets  had  been  indeflnitely  suspended, 
one  oaniiot recover  for  an  injury  from  being  gored  by, a 
oow  running  at  large,  and  this  although  the  owner  paid 
a  municipal  tax  on  her.^<^ 
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1  Bowyer  v.  Burlew,  3  Thomp.  A  C.  862 ;  Ooodman  v.  Qay,  15 
Fa.  St.  188;  IHckson  v.  McCk>y,  80  N.  T.  400;  Barnes  t*.  Cbapin,  4 
Allen,  4R 

2  Barnes  v.  Chapin,  Goodman  v,  Oay,  both  tupra, 

8  Dickson  v.  McCk>y,  80  N.  Y.  400 ;  Baldwin  v.  Knsign,  49  Conn. 
U8;44Am.Bep.20& 

4  Baldwin  v,  Enslgrnt  48  Cionn.  US ;  44  Am.  Bep.  20S. 

5  Barnes  v,  Chapini  4  Allen,  444. 

0  Qoodwlu  V.  Gay,  15  Pa^  Bt  188^;  Dickson  v.  MoGoy.  80  N.  T.  40O ; 
Baldwin  v.  Ensign,  44  Am.  Bep.  206  ;  40  Conn.  118. 

7  Jewett  V.  Gage,  55  Me.  538. 

8  Waters  V.  Mass,  12  CaL  5.%. 

0   Moulton  V.  Scarborough,  71  Me.  267  ;  86  Am.  Bep.  80b 
20   Bivers  v.  Augusta,  65  Ga.  876 ;  88  Am.  Bep.  787. 

1  87.  Driving  animali  over  highway. — Persons  driy- 
in^  cattle  through  the  streets  of  a  city  are  bound  to  nse 
the  utmost  care  and  diligence  to  avoid  injury  to  those 
passing  through  the  street ;  their  liability  is  like  that 
of  a  common  carrier.^  One  so  driving  .a  bull,  knowing 
that  it  would  run  at  anything  red,  i»  liable  for  an 
injury  done  by  the  bull  to  one  wearini;  ^a  red  hand- 
kerchief.^ Similarly,  one  injured  while  in  the  exer- 
cise of  due  care  by  a  cow  driven  at  the  ftime  t^  one 
who  was  not  in  the  exercise  of  due  care,  and  knew  that 
the  cow  was  vicious,  may  recover  for  the  injury  against 
the  driver  of  the  cow.'    In  an  action  for  injuries  by  «the 

•defendant's  bull  while  being  led  through  a  street,  the 
jury  may  infer  that  the  defendant  knew  what  is  ooio- 
mon  knowledge  in  regard  to  the  propensities  of  saoh 
an  animal,  and  testimony  that  the  defendant  after  the 
accident  said  it  was  careless  in  his  servant  to  lead  the 
buU  in  the  manner  in  which  he  was  led,  may  be  con- 
sidered by  the  jury  as  an  admission  that  the  bull  needed 
to  be  kept  under  control,  and  that  the  oare  taken  in 
driving  him  was  insufficient.^  Where  a  person  injured 
by  cattle  being  driven  through  the  street  of  a  city  on 
which  he  is  lawful^  standing  shows  that  the  Injoxy 
happened  without  his  fault,  he  makes  out  a  prima  faeis 
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oase,  and  the  burden  is  thrown  on  the  defendant  to  show 
that  there  was  no  fault  on  his  part.^ 

1  Ilcken  v.  Jones,  28  CaL  618. 

2  Hadson  v,  Roberts,  0  £x.  637. 

3  Hewes  v.  McKamara,  106  Mass.  281. 

4  Linnehan  v.  Sampson,  126  Mass.  S0&, 

5  FIcken  V.  Jones,  28  Cal.  618. 

i  88.  Yioioiu  animals. — As  has  been  shown,  the  lia- 
bility of  the  owner  of  a  domestic  animal  for  injuries 
oominitted  by  it  is  founded  on  notice  of  the  animal's 
disposition.^  One  who  keeps  an  animal  after  he  has 
notice' that  it  is  of  vicious  disposition  is  bound  to 
confine  it  safely,  although  it  is  not  of  a  savage  or 
ferocious  species ;  and  if  he  does  not  do  so,  and  it  strays 
away  and  does  injury,  he  is  liable  in  damages,  irre- 
spective of  any  specific  negligence  in  the  custody  of 
the  animal.'  A  ship  is  liable  for  injury  from  the  bite  of 
a  dog  on  board  by  consent  of  the  master  and  owners, 
upon  persons  lawfully  on  board  and  entitled  to  be 
carried  safely.'  Where  the  defendant's  horse  was  ac- 
customed to  bite,  and  by  reason  of  such  habit  the  de- 
fendant usually  kept  him  muzzled,  and  while  the  horse 
was  temporarily  unmuzzled  standing  on  the  sidewalk 
in  front  of  the  defendant's  premises,  the  plaintifi:'  in  pass- 
ing around  the  horse  was'  bitten,  it  was  held  that  the 
defendant  was  liable,  although  the  plaintiff  knew  the 
horse  was  vicious,  but  did  not  discover  as  he  was  pass- 
ing around  that  the  muzzle  was  oif.^  The  fact  that  one 
is  a  trespasser  on  a  pasture  will  not  preclude  his  recovery 
for  an  injury  by  a  vicious  animal  therein  kept,  provided 
his  own  negligence  did  not  contribute  to  the  injury ;  ^ 
but  if  a  dog  is  kept  for  protection  of  a  house,  one  bitten 
by  him  cannot  recover  unless  rightfully  on  the  prem- 
ises.* One  not  knowing  the  vicious  propensity  of  a  dog 
is  not  negligent  in  offering  it  a  piece  of  candy  though  he 
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was  bitten  in  oonseqnenoe ; '  and  a  boy  of  thirteen  stiik- 

ing  a  dog  and  thereby  inciting  it  to  bite  him  may  stiU  re- 
cover if  he  exercised  such  care  as  reasonably  could  be 
expected  from  him.^  Where  the  plain tifif  fastens  a  stal- 
lion belonging  to  defendant  near  a  mare  and  gelding  of 
his  own  with  an  ordinary  halter,  there  being  no  barrier 
between  them,  he  cannot  recover  if  the  staUion  breaks 
loose  and  injures  the  gelding.*  It  is  not  in  itself  unlayr- 
f  ul  for  persons  to  keep  wild  beasts,  though  they  may  be 
such  as  are  of  a  nature  tierce,  dangerous,  and  irreclaim- 
able ;  but  the  propensity  of  such  animals  to  do  danger- 
ous mischief  being  inherent  and  well  known,  the  owner 
or  keeper  is  required  to  exercise  such  a  degree  of  care 
in  regard  to  them  as  will  absolutely  prevent  the  occur- 
rence of  an  injury  to  others  through  such  vicious  acts  of 
the  animal  as  he  is  naturally  inclined  to  commit.^''  The 
very  keeping  of  such  animals,  it  has  been  said,  is  an 
unlawful  act,  and  therefore  the  injury  done  by  them 
when  they  get  loose  gives  rise  to  an  action  for  damages 
under  all  circumstances.^^  The  rule  is  well  settled  that 
whoever  undertakes  to  keep  such  animals  in  places  of 
public  resort  is  or  may  bo  liable  for  the  injuries  inflioted 
by  them  on  a  party  who  is  not  guilty  of  negligence.'' 
One  writer  said  the  owners  had  at  one  time  been  re- 
garded as  Insurers,^'  but  that  the  rule  had  moderated 
of  recent  times,  and  that  their  liability  was  now  placed 
on  the  ground  of  neglig^noe.'^ 

1  Ante,  I  3^, 

2  Woolf  1'.  Chalker,  81  Ck>nn.  121 ;  Stamps  v.  Kelley.  22  HI.  140  ; 
Popplewell  V.  Pierce.  10  Cush.  £09 ;  Klttrldge  t'.  Elliott,  16  N.  H.  77  ; 
Wheeler  v.  Brant,  2d  Barb.  824 ;  Koney  v.  Ward,  86  How.  Pr.  au  ; 
Marsh  v.  Jones,  21  Vt.  878. 

8   The  Lord  Derby,  17  Fed.  Bep.  265. 

4  Koney  v.  Ward,  36  How.  Pr.  255^ 

5  Marble  v.  Boss,  124  Mass.  44. 

6  Sarch  v.  Blackburn,  4  a  ife  P.  287;  Brock  v.  Ciopeland,  1  Egp,  208. 

7  Ly]ichi;.McNally,78K.T.847. 
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t^  PtnmYey  V.  Bilge,  124  HsM.  fiL 
9   ICUne  v.  Walker,  59  Iowa»  IML 

10  Scrfbner  v.  KeUey,  38  Barb.  14. 

11  Vredenburg  v.  Beban,  33  La.  An.  827. 

12  Spring  Co.  v.  Edgar,  99  U.  8. 65L 

13  1  Thompson  NesUgence,  20ft. 

14  1  Thompson  Negligence,  208;  Oooley  Torts,  ML 

2  89.  BozioQi  or  diseased  animals.  ~  The  keeplRg  of 
diseased  animals  is  not  per  ae  negligenoe.^  An  tfwner 
of  sheep  having  an  infectious  disease  may  pasrtnfe  tliem 
on  his  own  lot  adjoining  the  lot  of  another  pevson 
pastured  by  sheep,  and  the  act  is  not  unlawful,  nor 
such  an  act  of  wrong  or  negligence  as  gives  a  legal  eafose 
of  action  to  the  owner  of  the  adjoining  lot  for  injury 
sustained  from  the  spread  of  disease  among  his>  sheep.' 
Nor  would  it  be  negligence  to  turn  his  sheep  on  his  ttD- 
enclosed  lands  where  other  sheep  are  in  the  habit  of 
coming.'  In  an  action  for  the  loss  of  the  plaifftiflf^s 
horses  through  an  infectious  disease  communicated  by 
defendant's,  it  appeared  that  the  plaintiff's  stables  and 
the  defendant's  were  separated  by  a  wooden  partition 
and  fence;  that  the  defendant's  horses  were  allowed 
while  in  their  diseased  state  to  gnaw  holes  in  the  fence 
and  partition,  and  to  drink  from  the  tank  in  the  high- 
way used  by  plaintiff's  horses ;  it  was  held  a  verdict  for 
the  plaintiff  should  be  sustained.^  The  owner  of  in- 
fected sheep,  knowing  them  to  be  such,  who  suffers 
them  to  escape  from  his  pasture  into  the  premises  of 
another  through  a  defect  in  his  part  of  a  division  fence, 
which  he  neglects  to  keep  in  repair,  is  liable  for  the 
danu^e  from  the  communication  of  such  disease.^  It 
is  not  necessary  that  plaintiff  show  that  defendant  had 
knowledge  of  the  diseased  state  of  his  sheep,  although 
such  evidence  is  admissible  to  enhance  the  damages.* 
In  the  treatment  and  curing  of  diseased  sheep,  but 
ordinary  care  is  required.^    But  even  if  they  could 
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have  been  cured  by  proper  care  and  treatme^y  this 
does  not  exonerate  the  defendant  from  all  liability.* 
The  doctrine  of  contributory  negligence  has  no  appli- 
cation to  such  a  case." 

1  1  Thompson  Negligence,  ( 206 ;  Sheaiman  A  Bedfleld  Negli- 
gence, 2  isa. 

2  Fisher  V.  Clark,  41  Barb.  280. 
2   Walker  V.  Herron,  22  Tex.  6S. 

4  Mlll8V.N.Y.etc.B.B.OOb2Bob.(N.T.)S28. 

5  Herrick  V.  Gary,  83  111.  85.    See  8.  a  85  lU.  lOL 

6  Barnum  V.  Van  Dusen,  16  Conn.  200. 

7  Bherrod  v.  Langdon,  21  Iowa,  Itl8 ;  Henlck  v.  Gary,  85  HI.  lOL 

8  Herrick  v.  Gary,  65  IlL  101 ;  Herrick  v.  Gary,  83  111.  8& 

9  Herrick  V.Gary,  88  HI.  8& 
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CHAPTER  IV. 

ATTOBNET8  AT  liAW. 

#.  OeniiiiiJ  mle  as  to  degree  of  skill,  cmre,  aod  dUfgenoe  required. 

41.  MlBlake  or  ignorance  of  law. 

42.  I>iity  «s  to  collections. 

43.  Institotion  or  conduct  of  suit. 

44.  Defense  of  action. 
4!k  Proceedings  subsequent  to  the  trial. 
4&  Searching  titles  or  records,  recording  contracti. 

47.  Disobeifience  of  client's  tnstmcUons. 

48.  LlabUtiy  of  attorney  for  associate  or  clerk. 
43.    Compensation  and  costs. 

50.  Actions  against  attorneys. 

51.  Measure  of  damages. 

J  40.  Geaeoral  rale  m  to  degfree  of  gkiH,  earo^  aad  HM^ 
gence  xtefoired. — An  attorney  is  responsible  for  ordinary 
care  and  skill  and  reasoi^able  diligence ;  only  snch  skiU 
and  prudence  as  Is  usually  exercised  by  lau-yers  of 
averags  capacity  and  ability,  and  he  is  liable  but  for 
gross  neglect.^  The  want  of  ordinary  or  reasonable 
diligence,  or  of  ordinary  care,  constitutes  negligence, 
and  not  only  negligence,  but  such  g^ross  negligence  as 
will  fix  the  liability  of  the  attorney.'  There  is  no  im- 
plied agreement  in  the  relation  of  attorney  and  client, 
or  in  tlie  employment  of  the  former  by  the  latter  that 
the  former  will  guarantee  the  success  of  his  prooeed- 
mgs  in  a  suit,  or  the  soundness  of  his  opinions,  or  that 
they  will  ultimately  be  sustained  by  the  court  of  last 
resort ;  he  only  undertakes  to  avoid  those  errors  which 
no  member  of  his  profession  of  ordinary  prudence, 
diligence,  and  skill  would  oonunit.*  He  is  entitled  to 
the  benefit  of  the  rule  ttiat  every  one  shall  be  presumed 
to  have  dischari^ed  his  legal'  and  moral  obligation  until 
the  contrary  shall  be  made  to  appear.* 


^  41.  Hist&ke  or  i^oraute  of  law.  —  No  man  ts  bonad 
to  tnow  all  tho  law.'  Not  only  eounsel  but  judges  may 
differ  or  doubt  or  lako  lime  to  consider ;  therefore  an 
attorney  ought  not  to  be  liable  in  cases  of  reasonable 
doubt. =  Theskill  required  has  reference  to  the  business 
be  has  undertaken  to  do.'  For  want  of  proper  knowl- 
edge of  all  matters  of  law  in  common  uao,  or  of  each, 
plain  and  obvious  principles  as  every  lawyer  Is  pre- 
sumed to  understand,  he  Is  liable  ;  but  not  for  an  error 
o(  judgment  upon  an  unsettled  and  controverted  ques- 
tion of  law.*  He  is  liable  (or  his  disregard  of  a  rule  of 
law  which  was  well  and  clearly  defined  both  in  text- 
books and  r(!poTts,  and  which  had  existed  and  been 
published  long  enough  to  justify  tbe  belief  that  it  ««s 
known  to  the  profesKion,'  He  must  watch  the  changes  tn 
the  pulilic  statutes  ; '  but  is  not  liable  for  error  in  Gon~ 
Btniclion  of  a  doubtful  or  diffloult  act.'  It  is  not  itfoo- 
lance  to  accept  as  the  law  a  decision  of  t  heSupreme  Court 
of  tho  State,'  especially  when  it  is  in  advance  of  any 
decision  thereon  hy  the  Supreme  Court  of  the  United 
States.*  Where  the  advicfl  given  depended  upon  tliB 
construction  o(  a  will,  and  also  upon  the  applimitioa  of 
a  statute  which  had  t>een  variously  interpreted  by  tha 
court  of  last  resort,  an  error  in  tbe  advice  is  not  such 
no^igence  as  to  deprive  the  attorney  of  his  r^;ht  ta 
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oompensation.^^  If  a  ooonsel  has  advised  his  diient  not 
to  answer  a  question  put  to  him  under  an  order  of  refer- 
ence, where  there  was  no  real  doubt  as  to  its  propriety, 
or  where  an  answer  cannot  injure  the  client  if  .he  is 
honest,  the  counsel  wiU  be  liable  for  damage  resulting 
trom  such  advice.^'  In  England  the  advice  of  counsel 
generally  protects  the  attorney  from  liability.**  In  this 
country  an  attorney  cannot  shield  himself  from  I'.a- 
bilityby  showing  that  he  consulted  a  distinguished 
attorney  who  approved  his  course." 

1  Montrlon  v.  Jefferys,  2  Car.  A  P-  IIS. 

2  Pitt  V.  Talden,  4  Borr.  sm. 

3  Cox  v.  Ballivan,  7  Cte.  144. 

4  KorrUl  r.  Graham,  27  Tex.  M& 

5  Goodman  v.  Walker,  80  Ala.  482. 

6  Estate  of  A.  B.1  Tuck.  23aw 

7  Crosble  v.  Murphy,  8 1.  K.  C.  L.  301 ;  Kemp  v.  Bart»  1  Nev.  A  M, 
212  ;  Elkington  v.  Tucker,  9  Mees.  <&  W.  658. 

8  Hastings  v.  Halleck,  13  Cal.  203  ;  Marsh  v.  WMtmore,21  Wall. 
178. 

9  ICarsh  t'.  WhHmore,  21  Wall.  178. 

10  Bowman  v.  Tallman,  40  How.  Pr.  1. 

11  Gfhon  V,  Albert,  7  Paige,  278. 

12  Sluiarman  &  Bedfield  Negligence,  {  217. 
18  Goodman  v.  Walker,  30  Ala.  482. 

f  48.  Duty  as  to  oelleotieiia.  ~  An  attorney  who  gives 
a  receipt  for  a  debt  is  presumed  to  have  received  it  for 
ocdlection.^  This  is  so  wheie  the  notes  received  were 
overdue,  and  an  agre^nent  to  use  reasonable  diligence 
is  implied.*  Culpable  negligence  must  be  shown  to 
charge  an  attorney  with  a  bill  left  ^ath  him  for  collec- 
tion.* Reasonable  diligence  is  required  of  him,  although 
the  debtor  lives  in  a  county  where  the  attorney  does 
not  practice.^  He  is  not  chai^able,  however,  unless  he 
has  received  money  and  refused  to  pay  it  over,  or  un- 
less he  might  have  made  it,  and  has  not  through  his 
negUgenoe,  or  unless  the  debt  has  been  lost  through  his 
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tmskiUfnlnesEr.^  He  is  not  in  the  absence  of  any  agree- 
ment or  custom  bound  to  make  demand  or  give  notice.* 
If  he  receives  a  note  against  an  insolvent  with  instruc- 
tions to  do  the  best  he  can  with  it,  and  takes  the  notes 
of  third  persons  for  the  debt,  he  is  not  liable  if  siidi 
notes  are  not  collected  through  the  fraud  of  the  debtor  ;  ^ 
but  if  by  his  gross  negligence  he  puts  the  debt  in  such 
a  situation  as  to  embarrass  the  creditor  in  its  collection 
and  to  lessen  its  value,  he  is  liable.^  He  must  bring- 
suit  if  necessary.  He  is  allowed  a  reasonable  discretion, 
as  to  when  to  sue.^  If  he  neglect  to  do  so  at  the  first  term, 
after  the  debt  is  placed  m  his  hands,  and  it  is  lost  in  con- 
sequence, he  is  liable.^^  Six  months'  delay  against  a 
failing  debtor  is  unreasonable ;  ^^  also  such  a  delay  that 
the  debt  is  barred,^^  and  he  is  liable  although  he  omits 
to  bring  suit  immediately,  under  the  impression  that  his 
client's  interests  would  be  best  subserved  thereby •>* 
He  must  sue  out  all  process  necessary ;  **  but  he  is  not 
bound  to  institute  new  collateral  suits  without  specU 
instructions.^^  Nor  is  he  liable  for  having  failed  to  pur- 
sue the  extraordinary  remedy  of  attachment,  the  owner 
of  the  claim  having  neither  made  affidavit  nor  g^ven 
bond.^'  He  must  use  reasonable  diligence  in  present- 
ing a  claim  against  an  estate  ;^^  but  failure  to  present  is 
not  negligence  when  the  debtor  was  living  at  the  time 
he  received  the  claim,  and  he  had  no  knowledge  ol  his 
subsequent  death.^^  To  render  an  attorney  liable  for  a 
debt  placed  in  his  hands,  the  plaintiflf  must  show  that 
he  had  a  valid  claim  which  had  been  impaired  or  lost 
tlirough  the  attorney's  misconduct  or  neglig^nce.^ 
Both  negligence  and  damages  must  be  alleged  and 
proved.^  The  title  of  the  plaintiflf  to  the  note  must  be 
alleged  in  an  action  against  the  attorney .°  The  receipt 
of  the  attorney  for  the  notes  for  collection  is  not  of  itself 
sufficient  evidence  of  negUgenoe  in  ooUecting  them,** 
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nor  does  his  fedlure  to  collect  raise  a  presumption  of 
negligence  precluding  recovery  for  fees.'^^  He  is  liable 
only  for  the  proximate  resalt  of  his  negligence ;  and  if 
after  the  client  took  the  business  from  his  hands,  loss 
resulted  firom  further  delay  of  the  client  or  another 
attorney  inip  whose  hands  the  collections  were  given, 
the  first  att<hniey  cannot  be  held  liable  for  such  loss.** 

1  Smedes  v.  Mmendorf ,  3  Johna  135. 

2  Mardl8'V.»ttickleford,4Ala.4ftL 

3  Palmer  v.  Ashley,  ^  Ark.  76u 

4  Biddle  v.  Foorman,  3  Penn.  A  W.  224. 
•5  Nisbet  v,  Lawson,  1  Oa.  27& 

«  Odlin  v.  stetson,  17  Me.  244. 

7  Wright  V.  Ugaih  1  Harp.  Eq.  188. 

«  WUson  V.  Coffin,  2  Cush.  316. 

•  Bhines  v.  Evans,  66  Pa.  St  192. 

H  Jltch  V.  Scott,  3  How.  (Miss.)  314. 

11  livinfirston  vt.  Oox,  6  Pa.  St.  38a 

12  Oldham  V.  Sparks,  28  Tex.  425). 

13  Gox  V.  lilvfng^rtnn,  2  Watts  A  S.  103. 

14  Dearborn  i;.  Dearborn,  15  Mass.  316;  Crooker  v.  Hatchlhson.  2 
Chip.  D.  117  ;  Cox  V.  Sullivan,  7  Qa.  144. 

15  Ooxv.  Hnllivan,7.Ga.l44. 

16  Fonlks  V.  Falls,  n  Ind.  315. 

17  Stevens  v.  Dexter,  &5  TU.  151. 

18  Sttubbs  V.  Breene*  37  Ala.  ^7. 

19  S(pnier  V.  Davidson,  4  La.  An.  171. 

20  Bruce  v.  Baxter,  7  Lea,  77. 

21  Serier  v.  Holliday,  2  Ark.  612. 

22  Mardis  v.  Shackleford,  4  Ala.  493. 

23  Jenkins  v.  Stephen^  60  Oa.  218. 

24  Bead  V.  Patterson,  11  X«a,  430. 

{  4S.  iDstitiition  and  conduot  of  niit. — An  attorney  is 
liable  for  not  seasonably  filing  a  declaration  ;  i  bat  it 
mnst  appear  he  was  engaged  in  the  cause  in  season  to 
have  filed  it.'  Forbearance  to  sue  is  not  negligence 
^virliere  one  of  the  matters  in  dispute  has  been  submitted 
U>  arbitration,  the  decision  of  which  would  render  an 
action  anneoessary.'    In  Instituting  suit  he  is  liable  for 
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disregard  of  a  rule  of  law  which  was  weQ  and  dearly 
defined  in  text-books  and  reports,  and  which  had  ex- 
isted and  been  published  long  enough  to  justify  tbe 
belief  that  it  was  known  to  the  profession.^  He  is 
liable  for  omitting  to  insert  in  the  printed  form  of  a 
writ  the  necessary  words,^  and  for  bringing  an  action 
within  a  limited  jurisdiction  on  a  cause  of  action  aris- 
ing out  of  such  jurisdiction/  If  a  creditor  has  several 
debts,  some  of  which  are  secured  by  mortgage  and 
others  not,  it  is  not  gross  negligence  to  unite  them  In  a 
single  suit  and  take  a  single  judgment  therefor.^  An 
attorney  is  justified  in  not  prosecuting  unless  specially 
directed,  in  cases  where  he  is  influenced  by  a  prudent 
regard  for  the  interests  of  his  client.^  Tbe  employment 
of  an  attorney  raises  an  implied  obligation  on  his  part 
to  attend  to  the  business  until  its  determination,  and  he 
cannot  abandon  it  without  just  cause.*  He  is  liable 
where  he  negligently  commences  suit  and  improperly 
dismisses  it,^^^  or  dismisses  the  suit  on  receiving  in  pay- 
ment claims  on  other  parties,  unless  he  proYes  a  judg- 
ment on  the  claim  would  have  been  of  no  value.^^  An 
attorney  has  no  power  to  compromise  a  claim  against 
his  client's  consent ;  ^^  but  he  is  not  guilty  of  actionable 
negligence  if  he  enters  into  a  compromise  without  tbe 
consent  of  his  client,  provided  he  acts  wifth  care,  skill, 
and  good  faith,  and  the  compromise  is  made  for  ^e 
benefit  of  the  client,  and  not  in  defiance  of  his  expiess 
instructions.^  An  attorney  who  has  procured  an  at- 
tachment to  be  made  and  the  property  was  replevied, 
is  bound  to  defend  the  replevin  suit,  uid  is  responsible 
for  his  negligence  in  the  defense.'*  He  must  haw  his 
witnesses  in  court  when  the  case  is  called  on  for  tvial,^ 
and  is  liable  for  failing  to  attend  before  an  arbitrator  at 
the  proper  time,''  or  for  an  nnzeasoiiable  delay  ia  bring- 
ing the  cause  to  triaL^^ 
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1  McWiUiams-t;.  H9pkfii8, 4  Bftwle,  382. 

2  Stephens  v.  White,  2  Waah.  (Va.)  303. 
8   Hogf  v.  Martin,  Bfley,  156. 

4  GooOmaav.  Walker,  ao  Ala.  482. 

5  Varnum  v.  Martin,  15  Pick.  440. 

«    Williams  V.  Gibbs,  6  Nev.  <fc  M.  788, 

7  Williams  v.  Heed,  8  Mass.  495. 

8  Crooker  v.  Hutchinson,  2  Chip.  D.  117 ;  Peninffton  v.  Tell,  6  Sng. 

9  C.  <&  St.  L.  B.  B.  Co.  V.  Koemer,  3  ni.  App.  248. 

19    Evans  v.  Watrous,  2  Port  205  ;  Waldpole  v,  Carlisle,  82  Ind.  41JW 

11  Coopwo^  17.  Baldwin,  25  Mlas.  120. 

12  Preston  v.  HiU,  50  Cal.  43 ;  19  Am.  Bep.  647 ;  MaudevlUc  v.  Bey- 
nolds,  63  N.  Y.  528. 

13  Chown  V.  Parrott,  14  Com.  B.  N.  S.  74. 

14  Small  wood  v.  Norton,  20  Me.  88. 

13    Beece  v.  Bighy,  4  Boxn,  A.Ald.  202. 

15  Swannel  v.  Ellis,  4  BIng.  S47. 

17    Walsh  V.  Sammeray,  55  111.  471. 

I  44.  Defense  of  action. — An  attorney  who  unreason- 
ably and  unskillfuUy  defends  an  action  in  which  he  ap- 
pears without  authority,  is  liable.^  He  is  not  liable  for 
omitting  to  defend  a  suit  if  he  is  not  instructed  in  the 
defense.'  To  charge  him  with  negligence  in  not  setting 
up  in  defense  facts  communicated  to  him  by  the  client, 
there  must  be  proof  of  the.  existence  of  the  facts,  and 
that  they  were  susceptible  of  proof  at  the  trial  by  the  use 
of  proper  diligence  on  the  part  of  the  attorney.*  He  can- 
not confess  judgment  unless  specially  empowered.* 
He  is  liable  if  he  permits  judgments  to  go  against  him  by 
default  when  he  should  have  pleaded  the  general  issue.* 
Proof  that  a  Judgment,  as  in  case  of  a  nonsuit,  was 
obtained  against  his  dient  is  not  per  se  evidence  of 
negligence.' 

1  0*Hara  v.  Brophy,  24  How.  Tj,  879, 

2  Benton  v.  Craig,  2  Mo.  198.  And  see  Salisbary  v.  Goargus,  10 
Met.  442. 

3  Hastings  v.  Halleck,  13  Cal.  203. 

4  Edwards  v.  Edwards,  29  La.  An.  507. 

5  Godef roy  v.  Day,  5  Moore  A  P.  284. 

6  Gleason  v,  ClU'k,  9  Cowen,  57.- 

Debrixo  Neg.— 8. 
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2  46.  Prooeedings  fubte^piaiLt  to  the  trial.— It  is  the 
duty  of  an  attorney  to  sue  out  all  process  mesne  and 
final  necessary  to  effect  the  object  of  the  suit ;  ^  but  he 
is  not  bound  to  institute  new  collateral  suits  without 
special  instructions.'  He.  is,. liable  ior.  neglecting  to 
charge  defendant  by  an  execution  whereby  he  is  dis- 
charged,'^ or  for  delaying  to  deliver  an  execution  to  an 
ofiScer  whereby  an  attachment  is  lost.^  He  is  not  bound 
to  attend  in  person  to  the  levy  of  an  execution,  or  to 
search  out  for  property,  out  of  which  to  make  the  debt,^ 
nor  to  personally  co-operate  with  appraisers  who  set  off 
land  by  appraisement  to  satisfy  an  execution.*  Where 
he  died  twelve  days  before  the  return  day  of  an  execu- 
tioi;^,  in  a  case  where  real  estate  had  been  attached  by 
orip:inal  writ,  without  having  levied  the  attachment, 
and  it  was  lost,  his  estate  is  not  liable.^  He  is  liable  for 
not  giving  notice  of  the  putting  in  of  bail  that  proves 
insufficient  if  the  claim  is  lost  by  the  principalis  ab- 
Bconding»^  He  should  pursue  bail,'  although  they  are 
insolvent  if  there  is  reason  to  believe  that  the  officer  is 
liable  for  taking  insuMcient  bail  ;^^  and  to  excuse  him- 
self for  neglecting  to  sue  out  a  8ci,fa,  against  bail,  an 
attorney  if  he  doubted  the  expediency  of  suing  it  out 
should  ask  instruction  from  his  client.*^  Ho  is  liable 
for  not  entering  up  judgment,^'  or  for  so  unskillfully 
altering  a  verdict  as  to  make  it  worthless,^'  or  where  he 
neglects  to  ax^peal  until  the  time^  has  gone  by  and  his 
client's  right  of  appeal  is  thereby  lost,^^  or  where  he 
conducts  the  proceedings  in  obtaining  a  new  trial  so 
carelessly  that  the  order  g^ranting  the  same  is  reversed 
in  (he  Supreme  Court.^* 

1  Cox  V.  Sullivan,  7  Ga.  144 ;  Dearborn  v.  Dearborn,  16  Maat.  319; 
Crooker  v.  Hutctaiuson,  2  Chip.  D.  117. 

2  Cox  V.  Solliyan,  7  Ga.  141 

3  nuMell  v.  Palmer,  2  W1&  Wb 

4  Phillips  V.  Bridge,  11  Mass,  aiflh 
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5  Cox  V.  Sullivan,  7  Oa.  144 

6  WUlIams  V.  Beed,  3  Mass.  40Sw 

7  Holmes  v.  ^eck,  1 B.  1. 24^ 

8  Mc Williams  v.  Hopkins,  4  Bawie,  38^ 

9  Ck>x  V.  Sullivan,  7  Ga.  144. 

10  Crooker  v,  Hutcliinson,  1  Vt.  73. 

11  Dearborn  v.  Dearborn,  15  liaas.  8i6w 

12  Flower  v.  Bolingbroke,  1  Strob.  630. 

13  Skillen  V.  Wallace,  36  Ind.  819. 

14  Drais  v.  Hogan,  50  Cal.  121. 

15  Drais  v.  Hogan,  50  Cal.  121, 

2  46.  Searching  titles  or  recorcU. — Becording  oontraoti. 
— The  undertaking  implied  by  the  law  from  a  person 
engaging  in  the  business  of  searching  public  records, 
examining  titles  to  realty,  and  making  abstracts  thereof 
in  that  he  possesses  requisite  knowledge  and  skill,  And 
will  use  due  and  ordinary  care  in  the  performance  of 
his  duty.^  An  examiner  who  gives  a  certificate  of 
tlLle  to  realty,  though  not  thereby  an  indemnitor,  is  lia- 
ble for  any  mistake  arising  from  the  want  of  due  care, 
or  from  ignorance  of  his  business.^  He  should  not  be 
held  liable  in  case  of  reasonable  doubt,  and  where  a 
conveyancer  with  no  want  of  ordinary  skill  and  cau- 
tion passed  title  to  certain  ground  rents  encumbered 
by  an  unliquidated  judgment,  he  is  not  liable,  and  a 
fortiori  where  he  had  taken  legal  counsel  and  been 
informed  that  the  title  was  clear.^  There  can  bo  no 
recovery  against  an  examiner  of  titles  for  omitting 
in  liis  certificate  a  lien,  the  existence  of  which  could  be 
material  to  the  purchaser  only  on  account  of  an  under- 
standing between  him  and  his  apparent  grantor,  of 
which  the  examiner  had  no  notice;^  but  an  attorney 
employed  to  examine  title  cannot  set  up  as  a  defense  to 
his  overlooking  a  lien  on  such  lands  that  the  lien  was 
erroneous  or  of  doubtful  value.*  A  complaint  for  certi- 
fying a  title  to  be  free  of  encumbrances  when  it  was 
not,  should  allege  that  the.  plaintiff  bought  the  title  or 
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loaned  money  on  it  upon  the  faith  of  the  certificate/  An 
attorney  neglecting  to  record  a  mortgage  ho  has  agreed 
to  record  is  liable ;  ^  so  is  he  if  he  should  delay  record- 
ing it  until  other  subsequent  encumbrances  had  been 
recorded.®  An  attorney  employed  to  draw  a  building 
contract  is  not  negligent  if  he  does  not  file  the  contract 
so  as  to  prevent  liens  from  attaching,  especially  if  he  is 
an  attorney  in  another  State  than  that  in  which  the 
building  is  to  be  erected.' 

1  Cbase  V.  Heaney,  70 IIL  388. 

2  Rankin  v.  Schueffer,  4  Mo.  App.  108. ' 
8    Watson  V.  Mairhead,  67  Pa.  St.  161. 

4    Roberts  v.  Sterling,  4  Mo.  App.  60S. 
6   Oilman  v.  Hovey,  26  Mo.  280. 

6  Batty  v.  Font,  54  Ind.  482.    See  alto  Elder  v.  Bogardna,  HHI  dk 
D.  Supp.  116. 

7  Stott  t>.  Harrison,  73  Ind.  17. 

8  Miller  v.  V/ilson,  24  Pa.  St  114. 

9  Fenallle  v.  Coudert,  44  N.  J.  L.  286. 

{  47.  Bisobedienoe  of  dieat's  instmotioiif .  —  It  is  a  fair 
presumption  that  an  attorney  acts  according  to  the  in- 
structions of  his  client,  unless  in  a  case  of  such  gross 
negligence  that  a  violation  may  be  inferred.^  When* 
ever  he  disobeys  his  instructions  he  is  responsible  for 
the  loss ; '  and  this  although  he  may  have  acted  in  good 
faith  and  done  what  he  honestly  believed  to  be  for  the 
interest  of  his  client.'  Thus,  if  an  attorney  is  instructed 
to  bring  suit  upon  a  note  placed  in  his  hands,  it  is  not 
discretionary  with  him  to  bring  suit  or  not ;  and  if  he 
neglect  to  do  so,  and  loss  ensues,  he  is  liable.^ 

1  Holmes  v.  Peck,  1 R.  1. 242. 

2  Gilbert  v.  Williams,  8  Mass.  51 ;  Armstrong  v.  Craig,  18  Barb.  887. 
8   C!oz  V.  Livingston,  2  Watts  <ft  S.  103. 

4    Cox  V.  Livingston,  2  Watts  <ft  S.  103. 

i  48.    LiaMlity  of  attorney  for  associate  or   dork. — 
liawyers  practicing  in  partnership  are  responsible  for 


89  ATTOBNETS  AT  UiW.  J  4S 

each  ofher^s  negligence  or  want  of  skill,  and  amh  in« 
dlvidiial  member  is  responsible  for  the  misoonduct  of 
any  other  member .^  An  attorney  is  not  relieved  from 
responsibility  by  the  employment  by  himself  of  other 
counsel.^  An  attorney  undertaking  to  collect  notes  is 
liable  for  the  negligence  of  another  whom  he  baa  em- 
ployed or  to  whom  he  has  intrusted  them  for  that  pur- 
pose,' although  such  other  is  a  competent  attorney.* 
Likewise  he  is  liable  if  such  person  should  collect  the 
notes  and  abscond  with  the  proceeds.^  Where  a  demand 
is  ^iven  attorneys  who  are  partners  to  collect,  and  the 
partnership  is  dissolved  before  the  collection  is  made, 
and  afterwards  one  of  the  attorneys  obtains  the  money 
from  tlie  sheriflF  and  neglects  to  pay  it  over,  both  at- 
torneys are  liable.*  A  client  retaining  a  firm  of  attor- 
neys is  entitled  to  the  services  of  all  of  them,  and  his 
right  is  not  affected  by  their  dissolution.''  If  after  a 
client  took  the  business  from  the  hands  of  the  attorney 
loss  resulted  from  further  delay  of  the  client,  or  another 
attorney  into  whose  hands  the  collections  were  given, 
the  first  attorney  cannot  be  held  liable  for  such  loss.* 
As  far  as  his  liability  to  his  client  goes,  the  act  of  the 
clerk  is  the  act  of  the  attorney.'  Thus,  the  attorney  is 
liable  where  his  clerk  failed  to  give  him  notice  of  the 
trial  of  a  cause,  and  in  consequence  it  was  undefended 
and  lost.i" 

1  IJvIngrston  V.  Cox,  6  Pa.  St.  880 ;  Wamftr  v.  Grlawold,  8  Wend. 
485 ;  Kardis  v,  Shackleford,  4  Ala.  493;  Poole  v.  Gist,  4  McCord,SB9 ; 
Wilkinson  v,  Griswold,  12  Smedes  <ft  M.  889 ;  Dwlght  v.  Dimon,  4  La. 
An.  490. 

2  Smallwoodv.  Korton,20Me.  88. 

3  Walker  v.  Stevens,  79  TIL  193 ;  Coiumlns  v.  Heald,  24  Kan. «» ; 
86  Am.  Bep.  264. 

4  Walker  V.  Stevens,  79  III.  198. 

6  Cnramlns  v.  Heald,  24  Kan.  2)60 ;  86  Am.  Bep.  284.  See  alao 
Pollard  V.  Rowland,  2  Blackf.  22. 

,6   Ppolev.  Ol8t,4.M:cOord,2E0i. 

7  8m jth  V.  Harvie,  31  HI.  (B; 
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8  Bead  v.  Patterson,  11  Lea  CTenn.)  490i 

9  Blrbeckf.  Stafford,  14  Abb.  Pr.  285. 
.    10   Collard  v.  Griffin,  Barnes,  37. 

I  49.  Compensation  and  costs. — An  attorney  cannot 
recover  for  services  which  through  his  own  negligence 
proved  to  be  of  no  value  to  his  client,^  but  the  negli- 
gence must  be  distinctly  found ; '  and  unfaithfulness 
in  one  matter  intrusted  to  him  wiU  not  deprive  him  of 
his  right  to  compensation  for  other  independent  services 
which  were  duly  performed.'  An  act  of  negligence,  if 
condoned  by  the  client,  will  not  defeat  his  right  to  re- 
cover.* The  court  has  the  right  to  order  costs  to  be 
paid  by  counsel  in  cases  of  gross  negligence  in  North 
Carolina.^  An  attorney  cannot  recover  against  the 
client  the  costs  of  a  suit  in  which  the  judgment  is  set 
aside  for  an  irregularity  committed  by  himself,  nor  for 
money  paid  for  his  client  if  it  were  paid  to  satisfy  the 
costs  of  a  judgment  of  discontinuance  suffered  through 
his  ignorance  or  neglect.'  An  attorney  is  not  bound  to 
proceed  in  a  cause  unless  his  legal  fees  are  tendered  or 
secured  to  him  if  he  requests  it ;  ^  and  a  declaration 
against  an  attorney  for  negligence  must  aver  payment 
of  fees.^  But  although  a  man  is  not  bound  to  do  an  act 
for  another  without  compensation,  yet  if  he  will  volun- 
tarily engage  and  enter  upon  the  performance  of  it,  he 
is  liable  for  the  consequences  of  his  improper  manage- 
ment, and  cannot  allege  a  want  of  consideration  for  his 
engagement.® 

1  Nixon  V.Phelps,  29  Vt  198. 

2  Maynard  v.  Briggrs,  26  Vt.  94. 
8    Currle  v.  Coules,  6  Bosw.  462. 

4  Gleason  t;.  KeUogg^  62  Vt.  14. 

5  Ex  parte  Bobbins,  63  N.  C.  909L 

6  Hopping  V.  Qulnn,  12  Wend.  617. . 

7  Gleason  v.  Clark,  9  Cowen,  57 ;  Castro  v.  Bennett,  2  Johns.  296 ; 
Lynch  v.  Commonw.  16  Ser^.  A  B.  8iM: 


91  ATTORNEYS  AT  LAW.  {J  50-^ 

8  Cavlllaad  v,  Yale,  8  CaL  106.  Bnt  eonira,  Eccles  v.  SteiribeiUKHla 
8  Bibb,  517. 

9  Stevena  o.  White,  2  Wash.  203. 

{  KO.  Aetionc  against  attorneys. — Where  an  attorney 
IS  chargeable  with  negligence  his  contract  is  violated 
and  an  action  lies  immediately.^  It  is  sufficient  proof 
that  he  was  employed  to  show  that  he  acted  and  was 
recognized  on  the  records  of  the  court  as  so  acting.' 
The  attorney's  receipt  for  a  claim  placed  in  his  hands 
for  collection  is  admissible  evidence  against  him  to  prove 
the  relation  of  attorney  and  client.*  The  record  of  the 
suit  on  the  claim  is  admissible  against  the  attorney  to 
prove  the  final  determination  of  that  suit,  although  it 
was  conducted  by  him  in  the  name  of  another  attorney.* 
The  evidence  of  another  attorney  that  the  acts  of  the 
defendant  were  negligent  is  not  admissible,  as  such 
evidence  is  merely  the  expression  of  an  opinion.^ 

1  Wilcox  V.  Plummer,  4  Peters,  178. 

2  Smallwood  v,  Norton,  20  Me.  83. 

3  Ooodman  v.  Walker,  30  Ala.  482. 

4  Goodman  v.  Walker,  30  Ala.  482. 

5  Gambert  v.  Hart,  44  Cal.  542. 

2  51.  Heasnre  of  damages. — An  attorney  is  liable  to  a 
client  for  the  damages  consequent  upon  his  negligence,^ 
and  the  damages  are  to  be  measured  by  the  actual  loss 
sustained.'  He  is  liable  for  such  negligence  only  as  in 
its  legal  effect  works  injury.'  Thus,  an  attorney  has  no 
right  to  dispose  of  his  client's  chose  in  action,  yet  if  it  is 
valueless,  no  damages  can  be  recovered  against  him  for 
so  doing.*  And  in  an  action  against  him  for  the  loss  of 
a  debt  he  may  show  that  the  plaintiff  had  another 
remedy  which  he  has  successfully  pursued.^  The 
damages  must  be  affirmatively  shown.*  An  attorney 
is  liable  for  the  principal  of  a  debt  lost  through  negli- 
gence, but  not  for  interest.^    But  if  he  collects  money 
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9iad  is  unreasonably  negligent  in  turning  it  over,  he  is 
chargeable  With  interest;^  so  where  he  converts  it»* 
Proof  of  actual  damage  may  extend  to  facts  growing 
put  of  the  injury,  even  up  to  the  day  of  the  verdict.^'' 
The  fi&ct  that  the  plaintiff  continued  to  employ  tlie 
attorney,  after  knowing  of  his  negligent  conduct,  is  evi- 
dence on  the  question  of  damages.^ 

1  Oldham  v.  Sparks,  28  Tenn.  426;  Reill7  v,  Cavanausrh.29  In4. 
4% ;  Eccles  v.  Stevenson,  8  Bibb.  517  :  Dearborn  v.  Dearborn,  15  Mass. 
416 ;  Crooker  v,  HutchlnBon,  3  Chip.  D.  317 ;  Bootes  v.  Stone,  2  Leigh, 
650. 

2  Snydam  v.  Vance,  2  McLean,  99;  Orayson  v.  Wllktnaon,  S 
fimedes  &  M.  268  ;  Barter  v.  Morris,  18  Ohio  St.  492 ;  Rootes  v.  8tone, 
2  LeUh,  650 ;  Arnold  v.  Robinson.  3  Daly,  2f)8  ;  Crooker  v.  Hnfechln* 
«on,  2^Cnlp.  D.  117 ;  Eccles  v.  Stephenson,  3  Bibb,  517 ;  Nisbit  v.  Law- 
son,  1  Oa.  275 ;  Cox  v.  Sullivan,  7  Oa.  144 ;  Pennington  v.  Yell,  t  £nflt 
212 ;  Mardis  v.  Shackleford,  4  Ala.  493. 

8  Uarter  v.  Morris,  18  Ohio  St  492. 

4  Johnson  v.  Munro,  3  Hill  (S.  C.)  8. 

5  Huntington  v.  Rummill,  3  Day,  300. 

6  Pennington  v.  Yell,  6  Eng.  212 ;  Cox  v,  SulUyan,  7  Oa.  144» 

7  Rootes  V.  Stone,  2  Itelgh,  650. 

8  Chapman  v.  Burt,  77  111.  837 ;  Dwight  v.  Simon*  4  I^a  An.  4D0. 

9  Mansfield  v.  Wilkerson,  26  Iowa,  482 ;  Waldpole  f.  Blabois  tt 
Ind.  156 ;  Chapman  v.  Burt,  77  IlL  387. 

10  Wilcox  V.  Plummer,  4  Peters,  178. 

11  Derricluon  v.  Cady,  7  Pa.  St.  27. 
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CHAPTER  V. 

BAUiEES. 

(  52.  Degree  of  diligence  generally  required. 

{  53.  Deposit. 

{  54.  Mand&tum. 

{  55.  Commodatum. 

1  56w  Plgnus  or  pavrn. 
{  57.  LocatioreL 

2  58.  Loccttio  operts  faeUfuH, 

I  59.  Depositaries  for  hire  generally. 

{  60.  Warehousemen. 

\  61.  Wharfingers. 

{  62.  Forwarders. 

{  63.  Liyery  stable  keepers. 

{  64.  Agisters. 

{  65.  Drovers. 

{  66.  Involuntary  bailees. 

J  58.  Decree  of  dilige&oe  gvnerally  required.  ~  The  de- 
gree of  diligence  required  of  a  bailee  depends  upon  the 
nature  of  the  bailment.  If  it  is  solely  for  the  benefit  of 
the  bailor,  only  slight  diligence  on  the  part  of  the 
bailee  is  required,  and  he  is  liable  only  for  gross  negli- 
gence; if  it  is  for  the  sole  benefit  of  the  bailee,  great 
diligence  on  his  part  is  required,  and  he  is  liable  for 
slight  neglect;  if  it  is  reciprocally  beneficial,  he  is 
bound  to  ordinary  care  and  liable  for  ordinary  neglect.* 
The  measure  of  the  bailee's  responsibility  is  to  be 
determined  in  each  case  by  a  comparison  with  the  coii- 
dact  of  classes  of  men,  not  of  individuals.'  That  he  has 
dealt  with  his  own  goods  and  the  bailor's  in  the  same 
way  is  evidence  in  adjusting  the  standard  of  duty  and 
deciding  the  question  of  performance,  and  as  a  test  of 
the  bailee's  good  faith,  and  it  would  raise  the  presump- 
tion of  adequate  diligence*'    His  keeping  the  property 
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« 

with  the  ordinary  care  that  he  keeps  his  own  does  not 
fulfill  his  duty,  if  the  contract  requires  strict  diligence 
and  extraordinary  care,* 

1  story  Bailments,  {  22t ;  Schouler  Bailments,  15 ;  Jones  Bail- 
ments, 10;  Biikewell  v.  Talbot,  4  Dana,  21G;  First  Nat.  Bank  v. 
Graham,  79  Pa.  &t.  106. 

2  First  Nat  Bank  v.  Graham,  79  Pa.  St  106. 
8  First  Nat  Bank  v,  Graham,  79  Pa.  St  106. 
4    First  Nat  Bank  t;.  Graham,  79  Pa.  ^t  106. 

§  53.  Boposit. — A  deposit  is  a  naked  bailment  of 
goojiSy  to  be  kept  for  the  bailor  without  recompense,  and 
to  be  returned  when  the  bailor  shall  require  it.^  With 
regard  to  bailees  so  receiving  goods,  the  rule  is  well 
settled  that  they  are  liable  only  for  gross  negligence  or 
fraud.'  Such  a  bailee  is  not  responsible  if  he  uses  that 
degree  of  care  which  he  bestows  on  his  own  property ; ' 
but  it  has  been'  held  he  must  use  that  amount  of  care.^ 
His  liability  is  to  be  determined  by  the  performance  in 
good  faith  of  the  fairly  understood  tferms  of  the  con- 
tract, to  be  ascertained  by  the  contract  itself,  as  explained 
by  the  surrounding  and  attending  circumstances,  or  by 
the  failure  to  perform  them.^  The  depositor  can  claim 
only  that  diligence  which  a  man  of  common  sense,  not 
a  specialist  or  expert  in  the  particular  department, 
should  exercise  in  such  department.*  If  the  property 
was  stolen  the  bailee  is  not  liable  if  he  was  not  guilty  of 
gross  negligence  ;  ^  but  if  he  offers  no  satisfactory  ex- 
planation of  the  theft,  this  is  sufficient  evidence  of  gross 
negligence  to  be  submitted  to  the  jury.^  A  bank  is  not 
liable  where  gold  coins  deposited  in  it  for  safe  keep- 
ing are  fraudulently  taken  away  by  the  cashier;*  nor 
where  it  was  the  bailee  of  certain  bonds  can  it  be  held 
liable  for  their  loss  through  the  negligence  of  the  watch- 
man to  obey  the  cashier's  instructions  to  admit  no  per* 
son  at  a  certain  time.^^  A  depositary  is  not  liable  for 
the  loss  of  cotton  destroyed  by  an  armed  force  of  men, 
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in  rebellion  against  the  government ;  ^^  but  a  depositary 
has  no  right  to  use  for  his  own  purposes  property 
bailed,  or  to  needlessly  expose  It.^*  And  if  the  prop- 
erty is  lost  through  the  gross  negligence  of  the  bailee, 
he  is  liable.^  In  an  action  against  a  depositary  for  a 
loss  of  the  deposit,  the  fact  t£at  his  property  was  stolen 
from  the  same  place  at  the  same  time  was  held  con- 
clusive against  the  charge  of  gross  negligence.^^ 

1  Story  Bailments,  2  4. 

2  Diinn  v.  Branner,  13  La.  An.  462 ;  Chase  v.  Maberry,  3  Har. 
(Del.)  266 ;  Dougrberty  v.  Posegate,  8  Iowa,  88 ;  Green  v.  Molllngs- 
worth.  5  Dana,  173 ;  Mecbanlcs' Bank  v.  Gordon,  6  La.  An.  607  ;  HDls 
V.  paniels,  16  La.  An.  280;  Foster  v.  Essex  Bank,  17  Mass.  600 ;  Edson 
V.  Weston^?  Cowen,  278 ;  Bodowsky  v.  McFarland,  3  Dana.  205 ;  Wbit- 
ney  v.  Lee,  8  Met.  91 ;  McKay  v.  Hamblin.  40  ML<w.  4?J  ;  Montieth  v, 
Bisseil,  Wright,  411 ;  Whitney  v.  BratUeboro  Bank,  65  Vt.  154 ;  45 
Aih.  Rep.  &«8;  Spooner  v.  Mattoon,  40  Vt.  80O;  Patterson  v.  Mc- 
Iver,  90  N.  C.  493  ;  Wiser  v.  Chesley,  68  Mo.  647 ;  Ailentown  Bank 
V.  Bex.  89  Pa.  St  806. 

5  Scott  V.  National  Bank  of  Chester  Valley,  79  Pa.  St.  471. 
4   Levy  V.  Pike,  25  La.  An.  690. 

6  Mariner  V  Smith,  5  Heisk.  203. 

6  First  National  Bank  v.  Ocean  National  Bank,  60  N.  Y.  278. 

7  Tancil  v.  Sexton,  28  Gratt  601 ;  Caldwell  v.  Hall,  69  Miss.  830 ; 
4.'i  Am.  Rep.  410 ;  Levy  v.  Pike,  25  Iia.  An.  680 ;  Scott  f.  I^atlonal  Bank 
of  Chester  Valley,  79  Pa.  St.  471 ;  First  National  Bank  v.  Ocean  Nat- 
ional Bank,  60  N.  Y.  278. 

8  First  National  Bank  of  Carlisle  v.  Graham,  86  Pa.  St.  9L 

9  '  Foster  v.  Bssex  Bank,  17  Mass.  479. 

10  De  Haveii  v.  Kensington  National  Bank,  81  Pa.  St.  91V.  Compare 
Whitney  v.  Brattleboro  Bank,  65  Vt.  164 ;  45  Am.  Rep.  686. 

U   Levy  V.  Bergeron,  20  La.  An.  299. 

12  Persch  V.  Quiggle,  67  Pa.  St.  247. 

13  Pttttlson  y.  Syracuse  National  Bank,  17  Hnn,  419 ;  Carlisle  Bank 
V.  Graham,  100  U.  S.  609 ;  Pattison  v.  Syracuse  Bank,  80  N.  Y.  82 ; 
86  Am.  Rep.  682 ;  GuUadge  v.  Howard,  28  Ark.  61 ;  Dart  v.  Lowe, 
63  Ind.  131 ;  Johnson  v.  Reynolds,  8  Kan.  267. 

14  Pattison  V.  Syracuse  Bank,  80  N.  Y.  82 ;  38  Am.  Rep.  682. 

2  54.  Xttidatiuii.— Mandate  is  commonly  defined  to 
he  a  bailment  of  goods  without  reward,  to  be  carried 
from  place  to  place,  or  to  have  some  act  performed 
about  them.^  IThis  bailment  is  entirely  for  the  benefit 
of  the  l>ailor,  consequently  the  mandatary  is  answer- 
able only  for  gross  negligence.'    But  a  mandatary  who 
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undertakes  the  buednesa  sobmitted  te  him,  is  hanndto 
use  a  degree  of  attention  and  diligence  adequjite  to  tJie 
performance  of  his  undertaking.'  One  undertaking  to 
carry  money  is  liable  for  loss  sustained  from  failure  to 
use  the  ordinary  care  called  for  under  the  circum- 
stances.* Where  T  undertook  to  receive  one  thousand 
five  hundred  dollars  for  C  at  K,  and  deliver  it  to  him 
at  W,  where  they  both  resided,  and  after  drawing  the 
money  went  to  a  public  fair,  and  there  meeting  E,  a 
townsman  of  C,  g^ve  him  the  money  to  carry,  and  it 
was  stolen  from  2iim,  T  is  liable.^  One  engaging  to 
transmit  money  Is  not  liable  if  he  uses  the  means 
ordinarily  employed  to  do  so.*  Where  one  receives 
money  to  delii^er  to  another,  there  is  an  implied  eon- 
tract  that  he  shall  deliver  it,  or  return  it,  or  account  for 
it,  in  a  reasonable  time  ;  and  if  he  neglect  to  do  ao  an 
action  of  assumpsit  lies  against  him.^ 

1  story  Ballmento,  {  & 

2  Kemp  v.  Faxdow,  6  Ind.  462 ;  Bronnenburg  v,  Charman.  M  Ind 
475 ;  McNabb  v.  Lockhart,  18  Ua.  495 ;  Skelley  v.  Kahn.  17  lU.  170 ; 
Connor  v.  Wlnton,  8  Ind.  315 ;  Joardan  v.  Beed  1  Iowa  185 ;  Btover  v. 
Gowen,  18  Me.  174.;  LAmpIey  v.  Scott, 24  Miss.  528 ;  McLean  v.  Bnther- 
ford,  8  Mo.  109 ;  Htanton  v.  Bell,  2  Hawks,  142  ;  Bodowsky  v.  McFar- 
land,  8  Dana, 205 ;  Tracy  t;.  Wood,  ftMass.  182 ;  Tompkins  v.  SiEU>«{u»rali, 
14  Berg,  d;  R.  275.;  Bland  v.  Coormuck,  2  Murph.  373;  BearOsl^e  v. 
Richardson,  11  Wend.  25  ;  Anderson  v.  Foresman,  Wrlglit,  5B8  ;  Car- 
rington  v.  Flcklin,:3S  Oratt.  670 ;  Fulton  v.  Alexander,  21  Tex.  MB. 

8  Kirtland  v.  Montgomery,  1  Swan,  482 ;  Eddy  v.  LivincBteii.  SS 
Mo.  487. 

4  Jenkins  v.  MaOow,  1  Sneed,  248. 

5  Ck)Iyar  v.  Taylor,  1  Cold.  372. 

6  Eddy  V.  LIvlncBton,  85  Mo.  487. 

7  Graves  v.  Ticknor,  6  N.  H.  537. 

{  65.  Commodatom. — A  loan  for  use  called  in  the 
civil  law  commodatum,  is  a  bailment  of  goods  to  be 
used  by  the  baUee  temporarily,  or  for  a  certain  term 
without  reward.^  This  bailment  being  for  the  banefit 
of  the  bailee,  he  Is  bound  to  use  great  care,  and  is  liable 
for  slight  neglect ; '  but  he  is  not  liable  for  a  loss 
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ring  wholly  without  his  fault.'  If,  however,  there  was 
a  loan  without  an  express  agreement,  and  the  bor- 
lower  failed  to  return  the  property  upon  demand,  or 
claimed  it  as  his  own,  he  will  be  liable  for  any  loss  of  it 
oocurring  without  the  agency  of  the  owner/  Where  a 
horse  was  loaned  to  defendant,  who  carried  it  to  his 
house  and  placed  it  in  a  common  horse  lot,  so  used  for 
many  years,  although  it  was  somewliat  slanting,  and  the 
horse  being  nearly  blind,  and  the  weather  being  wet,  he 
slipped  and  fell  upon  a  stump  breaking  his  thigh,  there 
is  not  even  slight  negligence  on  the  defendant's  part 
making  him  liable.*  A  borrower  is  not  an  insurer  of 
tlie  property ;'  and  where  a  man  loans  a  flag  to  his  em« 
ployer  and  helps  him  to  hoist  and  leave  itflyingj  he 
caanot  recover  for  damage  done  to  it  by  a  hailstorm 
without  proof  of  a  lack  of  due  care.^  Where  one  takes 
a  horse  on  trial  he  is  not  a  g^tuitous  bailee,  but  the 
bailment  is  for  the  benefit  of  both  parties,  and  he  is 
bound  to  use  ordinaiy  care  only.'  The  same  is  true 
where  one  having  a  horse  for  which  he  bad  no  use,  to 
avoid  f3ae  expense  of  keeping  it,  requested  the  defend- 
ant to  take  it  and  do  his  work  with  it  in  consideration 
of  its  feed  and  keeping;'  and  where  one  delivem.  a 
horse  to  another  to  be  broken  to  service,  the  trainer 
being  bound  only  to  ordinary  care ;  ^*  and  where  one 
person  uses  allother's  earriage  at  the  request  of  the 
•owner,  and  neither  derives  any  benefit  from  such  use 
•other  than  amusement  and  recreation  arising  to  both.^ 
In  an  action  by  the  lender  against  the  borrower  of  a 
horse,  wliich  died  in  the  possession  of  the  latter^ 
after  the  plaintiff  proves  the  character  of  the  bail- 
ment and  the  death  of  the  horse  in  tlie  bailee's  hands, 
it  devolves  on  the  latter  .to  show  he  had  exercised 
the  degree  of  care  roqimed  by  the  nature  of  the  bail- 
inent." 
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1  8toryBallm«Dli,|e. 

2  Bennett  v,  O'Brien,  87  III.  280 ;  HowKnf  r.  Bttbcock,  21  111.  2S9  ;: 
Green  v.  HoUlngsworth,  6  Dans,  173 :  UageboBb  v.  Haglaad,  78  I1U 
40 ;  Phillips  V.  Condon,  14  111.  84 ;  wood  v.  Mcdare,  7  Ind.  155 ;; 
ficrauton  v.  Baxter,  4  Band.  6 ;  Stewart  v.  Davis,  31  Ark.  518.. 

8  Wood  V.  McGliuPi,  7  Ind.  155 ;  Scrantcpii  v.  Baxter,  4  Sand.  & 

4  Green  v.  Holllnglwortli,  5  Dana,  173. 

5  Fortune  v.  Harrte,  6  Jones  (S,  C)  S& 

6  Beller  v.  SctanltJS,  44  Mich.  529  $  38  Am.  Bepi  90. 

7  Beller  v,  Schults,  44  Mich.  529 ;  88  Am.  Bepi  280. 

8  Laborde  v,  Ingraham,  1  Nott  A  McC.  419  ;  Cottoair.  Wise,  T' 
111.  App.  biA, 

9  CUamberlaln  v.  Cobb,  32  Iowa,  16L 

10  Francis  v.&hra4«r,  87  III.  271 

11  Carpenter  v.  Branch,  13  Vt»  18L 

12  Benuettv.O'Brien^37I11..2S9. 

i  56.  Pigmif  «r  pawn.— A  pledge  or  pawn  is  a  bail- 
ment  of  goods  to  a  creditor  as  seoarity  for  some  debt  or 
engagj^ment.^  This  bailment  is  for  the  benefit  of  both 
parties,  therefore  the  pawnee  is  bound  to  use  oniy 
ordinary  care  Bxid  diligence,  and  is  liable  only  for 
ordinary  neglect.'  If  a  pledge  is  stolen,  the  pledgee  Is 
not  absolutely  liable  nor  absolutely  excusable ;  if  the 
theft  la  occasioned  by  hla  negligence  he  \h  liable,  ottier- 
wise  not.'  In  an  action  for  the  loss  of  goods  by  robbery 
from  a  bank  to  which  they  had  been  pledged,  U  was 
held  that  the  bailees  could  not  be  said  to  have  exercised 
ordinary  care  unless  they  had  availed  themselves  of 
the  mechanical  improvements  of  the  age  for  secaring 
the  goods,  which  without  extiaordinary  dl^gence 
4)ould  have  been  secured.^  Where  the  cmly  evidence 
tending  to  show  negligence  was  that  the  watehman 
went  away  from  the  bank  at  4  a.  m.,  three  hoars  be- 
fore daylight,  the  robbery  being  committed  after  he> 
left,  the  defendant  is  not  liable.^  Where  the  goods 
Were  deposited  in  a  warehouse  seleeted  by  the  pledgor, 
he  ha^g  been  a  former  partUM*  of  the  pledgor,  and 
baving  a.  good  reputation,  and  the  pledgee  failed  an 
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agpnt  irbo  perlodioally  viBibed  and  examined  the  goods, 
his  last  visit  iMing  about  a  week  liisfore  tlie  warehouse? 
man  abscoudedv  he  is.not  guilty  of  negligence  charging 
him  with  the  loss.*  Where  it  becomes  necessary  fov 
tlie  pledgee  to.  employ  an  agent  on  account  of  the 
latter's  peculiar,  skill  or  profession,  he  is  not  liable  for 
the  negligenoe  -of  the  h^ter  if  he  used  due  care  in  his 
sd^ection.'  It  hto  been  held  that  a  pledgee  of  choses  in 
action  who  has-  entered,  into  no  obligation  to  collect 
them  is  not  changeable  with  the  consequences  of  a  want 
of  diligence.^  l%e  general  rule,  however,  is  that  a 
pledgee  of  collaterals  nmst  use  due  diligence  to  collect 
them,  and  be  ia^  liable  for  his  failure  so  to  do.'  He  must 
sue  if  necesnary:.^'  If  the  debt  is  lost  by  his  supine  neg- 
ligence  he  must,  acoount :  ^  but  there  is  no  negligence 
in  delaying  to,  enforce  payment  of  a  maker  who  has 
ample  meanfl,'and'«^om  there  is  no  reason  to  suspect  to 
he  embarrassed,  and  where  the  pledgor  does  not  request 
the  pledgee  to^oUectlhe  notes.^'  And  this  rule  does  not 
apply  where  the  rea^pt  of  a  lawyer  in  another  State  for 
notes  to  colleoi'is  traiisferred  as  collateral  security." 

1  StorxBaUineata^'i  7. 

3  8t  Lob1^7.  v«  Bavfdaion,  6  Qal*  643 ;  CtommercbU  Bank  v,  Martin, 
1  La.  A.n.  344  :  Scoti  «.  Crews,  2  a  C.  622 ;  Oirard  Fire  &  Mar.  Ins.  Co. 
T.  Marr,  4t  Pa.  St.  8M ;  Commercial  Bank  v,  Martin,  1  La.  An.  844; 
Third  NaL  Banlc  v^  Boyd,  44  Md.  47 ;  Petty  v.  Overall,  42  Ala.  14& 

3  Petty  t7.  Overall,  42  Ala.  145. 

4  Boott  V.  Crews,  2  S.  C.  522L 

5  Ilemlng  v.  ISTorthampton  Bank,  62  Hvir.  Pr.  177. 

6  Van  Nostnund  v.  N.  Y.  Guaranty  A  Ind.  Co.  89  N.  Y.  Super. 

<6J4mes<ft8.)73. 

7  CommerclalnBaak  «.  Martin,  1  La.  An^  841 

8  Bicev.Benedtet,  19Mlcliil3& 

9  Wakeman  v.  Gowdy,  10  Bosw.  208 ;  Boberts  v.  Thompson,  14 
Ohio  8t  1 ;  Beev^  v.  PlofQsta',  41  Ind.  204 ;  Cardin  v,  Jones.  23  Qa. 
ITS ;  Wood  V.  Motga^,  6  Sneeid,  79 ;  Noland  v,  Clark,  lOMon.  B.  239. 

10  Wakeman  V.  G<>wdy,  19  Bosw.  201 

11  Hanna  v.  Helton,  78  Pa.  St  334. 

12  Goodallv.  Bioliard80n,14N.H.IB7. 

13  JEolandv,Clsrl^lOMon.B.2tt. 
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I  57.  LooaUo  rei.— This  is  the  hiring^  of  a  ibSn^  for 
nse.  This  bailment  is  reciprocally  beneficial,  and  the 
bailee  or  hirer  is  bound  to  nse  only  ordinary  care  and  dil- 
igence, and  is  liable  only  for  ordinary  ne^ect.^  Unless 
he  is  manifestly  incapable  of  using  saeh  care  and  skill,  it 
is  immaterial  whether  the  bailor  expected  or liad  reaoon 
to  expect  he  wonld  or  would  not  be  careless  or  unskill- 
ful.' There  is  an  implied  obligation  on  the  part  of  the 
hirer  not  to  apply  the  thing  liired  to  any  other  use,  or  de- 
tain it  beyond  the  time  for  which  it  was  hired.^  If  he  uses 
it  beyond  the  time  for  which  it  was  hired  he  is  liable  for 
any  injury  that  may  happen.^  Where  both  parties  are 
silent  as  to  the  number  of  persons  who  are  permitted  to 
ride  in  a  hired  carriage,  the  hirer  is  authorized  to  carry 
such  number  as  the  vehicle  was  made  for.*  But  one  who 
hires  horses  and  intrusts  them  to  a  driver  agreed  up«n 
by  the  owner  is  liable  for  the  negligence  of  such  driver 
only,  and  not  for  that  of  an  innkeeper  or  his  hostler  to 
whom  such  driver  without  negligenoe  has  intrusted 
them.*  Where  horses  are  hired  and  the  owner  sends 
his  own  driver,  the  hfrer  is  not  Mable  if  thej  are  driven 
immoderately  and  injured.'  The  hirer  of  a  horse  to 
ride  is  entitled  to  put  on  the  horse,  in  addition  to  his 
own  weight,  such  reasonable  baggage  as  is  usual  for 
men  to  carry  on  horseback.*  One  driving  a  hired  horse 
after  he  was  told  he  was  sick,  and  in  oonsequenoe  the 
horse  dies,  is  liable.'  But  if  a  horse  is  hired  to  go  a 
specific  journey  in  a  given  time,  and  is  driven  the  dis- 
tance witiiin  the  time  specified,  the  owner  canaot  re- 
cover, although  the  horse  dies  from  being  overtasked  to 
accomplish  \i?^  Persons  jointly  hiring  a  carriage  are 
jointly  liable  for  an  injury  by  one  of  them."  And 
where  a  horse  is  hired  by  one  person  and  delivered 
upon  his  credit  to  another  by  the  owner,  and  is  driven 
to  death  by  the  second  with,  the  co-operation  of  the  first. 
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^ho  is  driving  another  horse  in  oompany  with  him, 
they  nury  be  held  Jointly  liable.^*  One  who  is  a  mere 
^uest  of  the  iiirer,  and  not  a  party  to  the  con- 
tract of  hinog,  is  not  liable  for  injury  to  the  horse 
Iby  immodenite  driTing.^'  The  burden  of  proving 
tthe  negligenoe  of  the  hirer  of  a  horse  is  on  the 
plaintiff;  and  it  is  not  enough  for  him  to  show  that  the 
horse  became  disabled,  but  he  must  show  that  he  be- 
«came  so  by  fault  of  the  defendant  ;^*  but  if  the  property 
while  in  the  exclusive  possession  of  the  bailee  receives  an 
injury  tiiat  ooold  not  ordinarily  have  occurred  without 
negligence  on  his  part,  the  burden  of  proof  is  on  him  to 
show  tliat  the  injury  was  not  caused  by  his  negli- 
genoe."*  So  where  he  returns  the  property  in  a  damaged 
condition,  and  fails  or  refuses  at  the  time  or  subse- 
<quently  to  give  imy  account  of  how  the  injury  occurred, 
.tJie  law  will  presume  negligence  on  his  part,  and  the 
iburden  to  show  want  of  negligence  is  on  him.^*  A 
n^ailee  by  whose  negligence  a  horse  becomes  sick  is  lia- 
dale  for  his  full  vaJiie  if  the  owner  by  the  use  of  reason- 
:able  caie  and  the  employment  of  a  suitable  veterinary 
.-surgeon,  who  treated  him  according  to  his  best  judg- 
ment), was  unable  to  cure  him,  although  such  treatment 
was,  in  fact,  improper,  and  contributed  to  the  horse's 
death.^^  The  owner,  in  case  the  horse  is  made  sick  by 
ithe  jsegleet  of  the  driver,  must  use  all  reasonable  exer- 
.tion  io  cure  him  and  prevent  his  death,  and  for  the 
•expense  to  which  he  is  put  and  the  trouble  and  atten- 
tion he  is  obliged  to  bestow  in  making  such  exertions, 
he  majr  xeeover.^^ 

1  Jackson  v.  Robinson,  IB  Mon.  B.  1 ;  Swisert  v.  Oraham,  7  Mon. 
B.  061 :  Bn»wn  v.  Waterman,  JO  Cush.  117  ;  Milton  v.  Salisbury,  13 
Jobna.  211 ;  Anus  v.  IMckenson,  I  Meigs,  450;  Burs  v.  Cook,  'X)  Mo. 
aei ;  Mayorof<Oolumbust;.  Howafd,6  Ga.  213 ;  Moore  v.  Cass,  0  Kan. 
288  ;  Moore  v.  larry,  15  Gray,  451 ;  Buggies  v.  Fay,  81  Mlcb.  141. 

2  Moore  «.  lArry,  IS  Gray,  4S1. 

J   Mayor  flCCoIumbiis  v.  Howard,  ft  Ga.  21S. 


4  Stewart  v.I>avb,  81  Axk.  OB. 

5  Harrington  V.  Snyder,  8  Barb.  S8air 

6  Buggies  V.  Fay,  31  Mich.  141. 

7  Hoghes  17.  Bayer,  9  Watts,  55flL 
6  McMlllls  V.  Brooks,  1  Yerg.  75. 

9  Thompson  t;.  Harlow,  31  Ga.  81&    ^ 

10  Buggies  V.  Fay,  31  Mich.  141. 

11  O'Brieni;.  Bround, 2 Speers, 49S. 

12  Banfield  v.  Whipple,  10  Allen,  27. 

13  Graves  v.  Moses,  13  Minn.  835. 

14  Harrington  t^.  Snyder,  8  Barb.  880 ;  Ckrrler  t;.  Hoaantb,  19  S.  GL 

ao. 

15  €X>ilinR  V.  Bennett,  46  N,  Y.  490. 

16  Logan  «i.  Matthews,  6  Fa.  St.  417.    Seealso  FanlchMuer  «.  Wag- 
ner, 62  LIL  59. 

17  X^tman  v.  Sanborn,  3  Allen,  604. 

18  Graves  v.  Moses,  18  Minn.  885. 

i  68.  Looatio  operii  f!ui0iidi.-^T1i!9  is  the^  h&fiigrof 
work  and  labor.^  This  bailment  is  one  of  mnltial  bene- 
fit ;  and  it  is  well  settled  that  where  one  ixoeives  an 
article  to  do  some  work  about  it,  he  is  bonnd  to  use 
ordinary  care,  and  is  liable  for  ordinaxy  neglect.^ 
Where  the  profession  of  the  bailee  implie»skill,  want  of 
skill  is  imputable  as  gross  negligence.^  The  law  im- 
plies a  contract  on  the  part  of  the  bailee'to  perform  hi» 
services  skillfully,  and  then  to  return  the  chattel  faith- 
fully on  payment  for  his  services.*  Owe  who  agreea  to 
manufacture  goods  from  materials  to  be  furnished  is. 
bound  to  apply  a  degree  of  skill  equal  to  the  QDdertak- 
ing,  and  to  i>erform  the  work  in  a  w«B*kmanIike  man- 
ner.'  Although  the  strict  liability  <tf  a  carrier  or  an. 
innkeeper  does  not  attach  to  a  pul^ic  miller,  he  is. 
bound  to  exercise  a  high  degree  of  cure  and  diligence 
in  respect  to  the  grain  'left  In  his  cnatody.*  That  he^ 
was  not  notified  as  to  what  vras  so  left  will  not  dis- 
charge his  liability.^  A  cotton-gjhuwr  is  held  only  to. 
ordinary  diligence  and  care  in  the  custody  of  onCton  de- 
livered to  him  to  -be  ginned.^  ,  If  he  mBQV«fi  odttoa 
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from  his  gin-house  to  a  neighboring  field  and  allows  it 
to  waste,  he  is  not  liable  if  he  is  moved  to  do  so  by 
threats  of  an  armed  foree  of  soldiers  that  unless  he  did 
so  his  gin^oose  would  be  burned.*  A  watchmaker 
zeoeiving  a  watch  for  repair  is  bound  to  use  ordinary 
diligence  in  its  safe-keeping ;  if  it  is  stolen  through  his 
negligence  he  is  liable.^^  One  who  takes  a  carriage  to 
repair,  and  retaining  it  for  his  pay,  is  bound  to  ordinary 
care,  and  is  not  liable  when  the  same  was  destroyed  by 
such  a  camaity  as  the  Chicago  fire  J  ^  One  who  has  a 
boat  in  his  possession  for  repairs  is  answerable  for  dam- 
ages sustained  by  ice,  if  he  launches  her  carelessly  at  a 
time  when  danger  from  such  a  source  might  easily 
have  been  foreseen.*^  The  bailee  is  liable  for  the  negli- 
gence of  his  servant ;  ^  as  where  the  defendant's  gin- 
house  was  burned  down  through  the  negligence  of  hici 
servants.^* 

1  story  Bailments,  ^  8. 

2  McCaw  V.  KImbrel,  4  McCord,  220 ;  Foster  v.  Tajlor,  2  Brev. 
M8 :  Bossell  v.  Koehler,  60  111.  450  :  Spangler  v.  Stohofs,  m  Ilh  Vff; 
Smith  V.  Meegan,  tt  Mo.  ISO ;  Gamble  v.  WoUtw,  1  Watts  db  S.  eo, 

3  Stanton  V.  Bell,  2  Hawka,  143. 

4  Bodgers  v,  Orothe,  58  Pa.  St.  414. 

5  Keith  v.BltoB,  10  laApp.  424. 

6  Wallace  V.  Canady,  4  Sneed,  864. 

7  Spangler  v.  Eicholtz,  25  lU.  297. 

8  Kelton  v.  Taylor,  11  Lea,  284 ;  47  Am.  Beii.  IM. 

9  WaUer  V.  Parker,  5  Gold.  746. 

10  Halyard  V.  I>i<AelmaB,  29  Mo.  409t 

U  Buasellt;.  Koehler,  60  HL  469. 

12  Smith  V.  Meegan,  22  Mo.  150. 

13  Balrd  V.  Daly,  57  N.  T.  236. 

M  KeCaw  v.  Kimbrel,  41  MoCknd,  ttk 

2  59.  DspofHariM  for  Uw— CtaMBilIy.^Whero  one 
deposits  goods  with  another,  who,  for  eompensation, 
agrees  to  keep  them  safely,  the  bailment  is  one  of 
mutual  obligation  and  benefit,  and  the  bailee  is  held  to 
an  ordinary  degree  of  care  and  is  liable  for  ordinary 
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neglect.^  If  he  expressly  undertakes  to  keep  the  goods 
safely,  then  he  is  liable  at  all  events  for  their  safe- 
keeping.' A  bailor  intrusting  his  g^oods,  knowing  how 
and  where  the  bailee  will  keep  them,  assents  to  snch 
keeping,  and  can  maintain  no  action  for  their  loss ; '  but 
a  bailee  cannot  excuse  a  want  of  reasonable  care  in  the 
custody  simply  by  showing  that  the  owner  knew  and 
acquiesced  in  the  kind  and  degree  of  care  which  he 
exercised.^  If  a  bailee  has  reason  to  know  the  build- 
ing in  which  the  goods  were  stored  is  unsafe,  he  is 
liable  for  injury  to  them  from  the  falling  in  of  the  roof 
loaded  with  snow;^  also  where  he  exposes  the  prop- 
erty to  hazard.'  He  is  not  libale  where  the  goods  are 
stolen,  if  he  uses  due  care ;  ^  but  if  the  theft  is  due  to 
his  failure  to  use  ordinary  care,  he  is  Uable.'  Where 
the  goods  are  well  secured,  the  mere  fact  of  receiving 
goods  of  another  sort  into  the  same  store  which  invite 
thieves  into  the  store,  who  set  it  on  fire  and  consume 
the  former  goods,  will  not  make  the  bailee  liable,  un- 
less the  receipt  of  the  latter  goods  would  probably 
produce  such  an  injury.*  The  authorities  are  not  uni- 
form whether  the  burden  of  proof  of  negligence  is  on 
the  plainti£f  or  of  exculpation  on  the  defendant.'^*  The 
cases  lean  in  favor  of  the  position  that  the  burden  of 
proving  negligence  is  on  the  plaintiff.^^  But  to  throw 
this  burden  on  the  plainti£f,  it  has  been  held  the  plaint- 
iff must  give  some  account  of  the  goods,^'  or  show  how 
the  goods  were  lost.^  And  where  property  in  the  ex- 
clusive possession  of  the  bailee  is  injured  in  a  way  that 
does  not  ordinarily  occur  without  negligence,  the 
burden  of  disproving  negligence  is  on  the  bailee.^^ 
And  if  the  goods  were  returned  damaged,  or  not  at 
all,  there  is  a  presumption  of  negligence,  and  the 
burden  of  showing  due  care  is  on  the  bailee.i^  A 
safe  deposit  company  that  had  contracted  to  '*  keep  a 
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constant  and  adequate  guard  over  and  npon  the  safe  " 
rented  by  a  depositor,  mast  make  some  explanation  of 
the  absence  of  bonds  found  to  be  missing  therefrom.^* 

1  Monlton  V,  PhUllps,  10  B.  1. 218 ;  Foster  v.  Kasex  Bank,  17  Mass. 
500 ;  Piatt  V.  Jlibburd,  7  Ck>wen,  497 ;  Jones  v,  Moisaa,  M  N.  Y.  4; 
43  Axo.  Bep.  131 ;  Vaogbaa  v.  Webster,  6  Har.  (DeL)  256^ 

2  VoQghan  17.  Webster,  5  Har.  (DeL)2S6L 

3  Snowies  v.  A.  &  St.  L.  B.  B.  Ck>.  38  Me.  5S. 

4  Conway  Bank  v.  Am.  Bzp.  Ca  8  Allen,  512. 

5  Moulton  V.  PbUlipe,  10  B.  1. 218. 

6  Moi^an  v.  Crocker,  3  Thomp.  <ft  C.  80L 

7  Foster  «.  Basex  Bank,  17  Mass.  600. 

8  Jones  v.  Morgan,  90  N.  T.  4 ;  43  Am.  Bep.  ISL 

9  Piatt  V.  Hibbard,  7  Cowen,  497. 

10  Boles  17.  Hartford  etc.  B.  B.  Co.  37  Conn.  272. 

11  Foote  V.  Storrs,  21  Barb.  826 ;  Gay  v.  Bates,  99  Mass.  268:  Barron 
V.  Bldridire,  100  Mass.  460 ;  Schmidt  v.  Blood,  9  Wend.  208 ;  McCarthy 
V.  Wolfe,  40  Mo.  620. 

12  Bosh  v.  Miller,  13  Barb.  482. 

13  Clark  v.  Bpence,  10  Watts,  885b 

14  Collins  V.Bennett,  46  N.Y.«m. 

15  Cumins  V.  Wood,  44  IlL  416. 

16  Safe  Deposit  Co.  v.  Pollock,  86  Pa.  St.  891. 

§  60.  Warehonsemeii. — Warehousemen  are  not  in- 
surers of  property  intrusted  to  their  care,  but  are  bound 
only  to  ordinary  care  and  diligence,  and  are  liable  only 
for  ordinary  neglect.^  The  liability  of  the  keepers  of 
private  bonded  warehouses  is  the  same.^  The  keeping 
of  a  floating  warehouse  is  an  employment  requiring 
skill,  and  the  owner  is  liable  for  a  less  degree  of  negli- 
gence than  the  keeper  of  an  ordinary  warehouse.*  A 
warehouseman's  liability  depends  upon  and  is  co-exten- 
sive with  his  actual  and  continued  possession.^  The 
nature  of  the  article  bailed  is  influential  in  determin- 
ing the  degree  of  care  required,^  but  not  the  aggregate 
amount.'  The  warehouseman  is  not  required  to  con- 
stmct  his  building  secure  from  all  possible  contin- 
gencies.7  He  is  liable  where  the  goods  were  through 
negligence  injured  by  oil,  although  they  were  afterwards 
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nearly  mined^bjr/  a  flood  against  which  he  had  takea 
pgroper  preoautioBa ;  ^  also  where  he  stored  the  goods  in  a 
wooden  building  in.wiiioh  was  also  stored  a  lot  of  gun- 
powder, the  building  subsequently  igniting  and  the 
firemen  fearing  to  go  near  it  ;*  but  he  is  not  liable  for 
damages  to  cotton  from  rain-water,  the  plaintiff  having 
directed  that  it  be  compressed  and  delivered  to  a  steam- 
ship without  regard  to  weather.'^*  Where  the  goods  are 
stolen  he  is  not  liable  if  he  has  used  ordinary  diligence 
and  taken  the  usual  precautions  to  protect  them.^^ 
Where  the  goods  are  destroyed  by  fire  the  rule  is  the 
same ;  if  the  warehouseman  has  used  ordinary  care  he 
is  not  liable.^'  He  must  keep  combustible  material  away 
from  the  house,"  but  is  not  bound  to  store  in  a  fire- 
proof warehouse  unless  upon  agreement.^^  An  agree- 
ment to  store  in  a  fire-proof  warehouse  does  not  involve 
the  necessity  of  providing  water  and  buckets  for  ex- 
tinguishing the  fire.^^  In  case  of  a  dangerous. fire  he 
should  remove  the  goods ;  ^^  but  he  is  not  liable  for  the 
neglect  of  his  servants  to  remove  the  goods  from  a 
burning  warehouse  at  night,  although  they  were 
present,  it  not  being  within  the  course  of  their  employ- 
ment.^^ Destruction  of  the  goods  by  rats  is  not  condn- 
sive  of  want  of  ordinary  care.^^  Keeping  a  terrier  dog 
or  a  cat  about  the  premises  is  in  such  case  evidence  of 
due  care.^*  A  warehouseman  piling  bales  of  cotton  on 
the  sidewalk  so  negligently  that  a  bale  falls  and  injures 
a  passenger  using  due  care  is  liable.^  There  is  some 
conflict  as  to  the  party  upon  whom  the  burden  of  proof 
rests.^  Some  cases  have  imposed  it  upon  the  defend- 
ant.^^  Other  cases  hold  that  the  onus  is  on  the  plaint- 
iff;^ that  a  refusal  or  failure  to  deliver  on  demand  is 
prima  /curie  evidence  of  negligence ;  ^  but  that  upon  ac- 
counting for  the  goods  this  priina  facie  case  is  overoome 
and  the  plaintiff  must  prove  negligence.^ 
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1  Dncker  v.  Baniett,  SO  Uo.  97 ;  Holfaekiw  «.  -BttflT,  27  Mo.  9B2| 
Cin.  etc  B.  B.  Co.  v.  McCool,  26  Ind.  140 ;  Titoworth  v.  Wlnne9ar,51 
Barb.  148 ;  Knapp  v.  Cartis,  9  Wend,  eo :  Buoklnsrham  v.  Fisher,  70 
111.  121 ;  Meyers  v.  Walker,  81  111.  353  ;  Hatcbett  v.  Gibson,  13  Ala. 
687 :  Foote  v,  Storrs,  2  Barb.  828 ;  Dlmmlck  v.  If  U.  B.  B.  Co.  18  Wis. 
471 ;  Cowles  V.  Pointer,  26  Miss.  253. 

2  Schwinn  v.  McEie,  61  N.  T.  180 ;  10  Am.  Bep.  681 ;  Claflln 
V.  Meyer,  75  N.  Y.  260;  31  Am.  Bep.  467;  MaokUn  v.  Frasier,  9 
Bnsb,  3. 

3  Hamilton  v,  Elstner,  24  La.  An.  46& 

4  Sessions  v.  West  B.  B.  Co.  82  Mass.  132. 

5  Hatcbett  v.  Gibson,  13  Ala.  567;  HoltielaiWi^.  Doff,  17  Mo.  382. 

6  Hatcbett  v.dlbsbn,  13  Ala.  687. 

7  Cowles  V.  Pointer,  26  Miss.  253. 

8  Powers  V.  MitcbeU,  3  HUl,  545. 

9  Wbite  V.  CoL  Cent  B.  B.  Co.  3  McCrary^SBBi 

10  Brandon  v.  Golf  City  etc  Man  at  Co.  61  Tex.  121. 

11  Moore  V.  Mayor  etc  of  Mobile,  1  Btewt  284 }  ficbmidt  v.  Blood» 
9  Wend.  268  ;  Medan  v.  Covert,  42  N.  V.  buper.  135 ;  (10  Jones  A  S.)  iZi, 

12  Gibson  V.  Hatcbett,  24  Ala.  201 ;  McColloib  v.  Porter,  17 La.  An.  88. 

13  Macklin  17.  Frazier,  9  Bosb,  3. 

14  Vincent  v.  Bather,  31  Tex.  77 ;  Hatcheit  v.  Gibson,  18  Ala.  887* 
13   Jones  v.  Hatcbett,  14  Ala.  743. 

16  Macklin  v,  Frazler,  9  Bush,  3. 

17  Aldricb  v.  B.  etc.  B  B.  Co.  100  Mass.  31. 

18  Taylor  v.  Secrist.  2  DIsn.  299. 

19  Taylor  v.  Secrist,  2  Dlsn.  209 ;  Carllffv.  Banveis,  1  Peake,  15S. 

20  Maddox  v.  Cunningham,  68  Ga.  431 ;  45  Am.  Bep.  OOQl 

21  Boies  V.  Hartford  etc.  B.  B.  Co.  87  Conn.  272. 

22  Cass  V.  Boston  etc.  B.  B.  Co.  14  Allen,  448;  Lichtensteln  v. 
Boston  etc  B.  B.  Co.  11  Cush.  70;  Piatt  v.  HIbbaed,  7  Cowen,  497 ; 
Thomas  v,  Darden,  22  La.  An.  413  ;  Boles  v.  Hartford  etc  B.  B.  Co.  37 
Conn.  272. 

23  Jackson  v.  Sac  etc.  B.  B.  Co.  23  Cal.  209;  Seals  ir.  Bdmondson, 
71  Ala.  609. 

34  Alden  v.  Pearson,  8  Gray,  342 ;  Bumell  v.  K.  T.  etc  B.  B.  Co.  44 
K.  Y.  184;  6  Am.  Bep.  61 ;  Fairfax  v.  N.  Y.  etc*  B.  B.  Co.  II  Jones 
A  S.  18  ;  8.  C.  67  N.  Y.  11 ;  Scbwerln  v.  McKle,  &Bob.  (N.  Y.)  404  ;  S.  C. 
51  N.  Y.  180 ;  Arent  v.  Squire,  1  Daly,  347  ;  Wilson  i;<  S.  P.  B.  B.  62 
Cat  164. 

25  Claflln  v.  Meyer,  75  N.  Y.  260,  rev.  8.  C.  11  Jones  A  S.  1 ;  Lamb 
V.  Camden  etc.  B.  B.  Co.  46  N.  Y.  271 ;  Clark  v.  Spence,  10  Watts,  835 ; 
Beckman  v.  Shonse,  5  Bawle,  179 ;  McCuUom  t>.  Foley,  17 1.ia.  An.  89 ; 
Babcock  v.  Murpby,  20  La.  An.  389  ;  WUson  «^  &  p.  B.  B.  62  Cal.  164. 

i  81.  IRMribigflrt.— 'It  Ims  been  said  that  there  was 
no  diatkiietion  between  a  wharfinger  and  a  eomm6n 
carrier^  «nd'  that  their  liability  was  the-  «anie.^  This^  is 
not  4lie  "general  rule,- and  it  is  weUt-tettled  that  the 


2  6S  BAILEES.  106 

liability  of  wharfingers  and  warehousemen  Is  the  same, 
that  a  wharfinger  is  bound  only  to  ordinary  diligence, 
and  is  liable  only  for  ordinary  neglect.'  Where  a  wharf- 
inger was  directed' to  ship  to  one  party  and  was  sabse- 
quently  directed  to  ship  to  another,  but  notwithstanding 
this  Instruction  he  shipped  according  to  the  first  di- 
rection and  loss  ensued  in  consequence,  he  is  liable.' 
In  an  action  for  the  loss  of  goods  the  burden  is  on  the 
plaintiff  to  prove  the  want  of  care,  and  it  is  not  sufficient 
to  show  the  loss  of  the  goods  merely.*  In  an  action  for 
the  value  of  goods  received  but  not  delivered,  the 
wharfinger  must  first  prove  that  he  has  not  the  posses- 
sion of  the  goods  to  allow  evidence  that  he  exercised 
reasonable  and  ordinary  diligence  in  preserving  them.^ 

1  Ro88  V.  JobuBon,  6  Burr.  2825 ;  Mavinsr  v.  Todd,  1  Stark.  72 ; 
B.  C.  4  Gamp.  226. 

2  Story  Bailments,  9|  451,452 ;  Cox  v.  O'Rlley^  Ind.  368  ;  Foote  v. 
Btorrs,  2  Barb.  828 ;  Blfn  v.  Mayo,  10  Vt.  356 ;  Piatt  v.  HibtMurd,  7 
Coweu,  497  ;  Hod^ers  v.  Stophel,  82 1^  St.  111. 

3  Howell  V.  Morlan,  78  III.  162. 

4  Foote  V.  Storrs,  2  Barb.  328  ;  Blin  v.  Mayo,  10  YL  5(L 

5  Cox  V.  O'BUey,  4  Ind.  868. 

i  62.  Porwarden. — Forwarders  are  a  class  of  busi- 
ness men  who  store  and  forward  goods  by  other  agencies, 
they  receiving  a  commission  from  the  owner  for  their 
trouble  in  storing  and  in  selecting  such  carrying 
agencies.^  Forwarders  are  not  common  carriers,  but 
their  liability  is  the  same  as  that  of  warehousemen  ;  in 
other  words,  they  are  bound  to  use  ordinary  care  and 
diligence,  and  are  responsible  for  ordinary  neglect.' 
A  forwarder  must  obey  the  instructions  of  the  owner ; 
it  is  his  right  and  duty  in  an  unforseen  emergency, 
when  the  safety  of  the  goods  requires  it,  and  the  con^ 
sent  of  the  owner  may  fairly  be  presumed,  to  deviate 
from  the  letter  of  his  instructions  and  notify  him  of 
such  deviation ;  but  when  the  deviation  is  unneoessajy 
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and  for  the  mere  convenience  of  the  carrier,  he  asemmes 
the  risk  of  consequent  injury.'  He  is  liable  for  a  mis- 
take in  forwarding  the  goods,  as  where  he  receives 
cotton  to  be  shipped  as  thereafter  directed  but  by  mis- 
take forwards  the  goods  to  other  parties ;  *  also  where 
he  erroneously  inserts  the  name  of  a  consignee  in  the 
bill  of  lading  which  was  not  marked  on  the  goeds,  and 
in  consequence  they  are  seized  and  sold  by  the  sheriff 
as  the  property  of  the  person  whose  name  is  thus  in- 
serted.^ If  he  omits  to  take  a  receipt  for  the  goods  or 
keep  a  memorandum  of  the  transaction,  and  totally 
flails  to  account  for  the  property  from  the  time  it  was 
delivered  to  him,  he  is  liable.^ 

1  Wliarton  NeerUgf^nce,  {  708. 

2  Story  Bailments,  {  502 ;  Wharton  Neaiigence,  1 703 ;  Piatt  v. 
Hibbard,  7  Co  wen,  497;  Teall  v,  Hears,  9  Barb.  817:  Stannard  v. 
Prince,  64  N.  Y.  900 ;  Roberts  v.  Turner,  12  Johns.  232 ;  Brown  v.  Den- 
nlson,  2  Wend.  593 ;  Bush  v.  Miller,  13  Barb.  488  ;  Archer  v.  Sinclair, 
49  Miss.  34a ;  Am.  Exp.  Oo.  v.  Bank  of  TItnsvllle,  «9  Pa.  St.  384 ; 
Foray  the  v.  Walker,  9  Pa.  St.  148 ;  Hooper  v.  Wells,  27  Cal.  11 ;  May  bin 
V.  8.  C.  R.  R.  Co.  8  Rich.  240 ;  Northern  R.  R.  Co.  v.  Fltchburg  B.  B. 
Co.  6  Allen,  254 

S  Johnson  v.  N.  T.  Cent.  R.  R.  Co.  23  N.  Y.  (00. 

4  Thompson  v.  Gwyn,  46  Miss.  622. 

5  For8ythev.WaIker,9Pa.8t.l48. 

6  Bush  V.  Miller,  13  Barb.  481. 

2  68.  Livery  stable  kaeptfs.— A  livery  stable  keeper  is 
not  an  insurer,  and  negligence  on  his  part  must  be 
shown  before  he  can  be  held  liable.^  Ordinary  care  is 
the  degree  of  his  obligation.'  This  obligation  involves 
the  duty  to  take  reasonable  care  that  the  building  itself 
is  in  a  proper  state,  so  that  the  thing  deposited  may  be 
reasonably  safe  in  it ;  but  there  is  no  warranty  implied 
that  the  building  is  absolutely  safe.'  Where  he  permits 
the  owner  of  certain  horses  to  go  into  the  stable  at  a 
late  hour  of  the  night  and  take  them  out,  in  conse- 
quence of  which  a  horse  belonging  to  the  plaintiff 
made  his  escape  and  was  lost,  either  by  passii^g  out 
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with  the  other  horses  or  afterwards,  a  part  of  the  door 
being  left  open,  he  is  liable.^  But  one  who  rents  stalls 
to  another,  who  finds  his  own  employee  and  provender 
for  his  horses,  is  not  liable  if  the  horses  are  lost  or 
stolen.'  Where  the  servant  of  a  stable  keeper  takes  a 
horse  left  with  him  for  safe-keeping  and  uses  him  in 
the  business  in  which  he  is  employed  by  the  stable-man, 
and  by  carelessness  injures  him,  the  stable-man  is  lia- 
ble, although  no  express  assent  on  his  part  is  shown.* 
Livery  stable  keepers  hiring  out  carriages  are  ans'wer- 
able  to  the  hirer  for  injury  happening  by  reason  of  de- 
fects in  carriages,  which  might  have  been  discovered  by 
the  most  careful  and  thorough  examination,  but  not  for 
an  injury  which  happens  in  consequence  of  a  hidden 
defect,  which  could  not  upon  examination  have  been 
discovered.^ 

1  Dennis  v.  Huyck.  48  Mich.  (QO ;  42  Am.  Rep.  479. 

2  Searle  v.  Laverlck,  Law  R.  9  Q.  B.  Cas.  122 ;  Swann  v.  Brown,  6 
Jones  (N.  C.)  ISO. 

3  Searle  v,  Laverlck,  Law  R.  9  Q.  B.  Cas.  122. 

4  Swann  v.  Brown,  6  Jones  (N.  C.)  160. 

5  Berr7  v,  Marin,  16  La.  An.  248. 

6  Sinclair  v.  Pearson,  7  N.  H.  219. 

7  Hadley  v.  Cross,  84  Vt.  588. 

J  64.  Agisters.  —  Agisters  are  bound  to  ordinary  care 
and  diligence,  and  are  liable  for  ordinary  neglect.^ 
When  the  owner  knows  the  horse  to  be  breachy,  if  he 
desires  to  have  more  than  ordinary  care  bestowed  in 
keeping  the  animal,  he  should  contract  for  such  superior 
diligence.'  A  contract  to  keep  certain  stock  as  well  as 
it  could  be  kept,  "  considering  the  hay  and  the  chance," 
the  parties  having  previously  seen  and  agreed  upon  the 
shelter,  calls  but  for  ordinary  care.'  He  is  not  liable 
where  cattle  escape  and  are  killed  without  his  neg^- 
genoe.^  Mere  prooi^  of  the  loss  of  a  horse  is  not  suffi- 
cient in  an  action  against  an  agister;  but  negUgenoo 
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must  be  shown.^  Bat  in  an  action  to  recover  for  the 
pasturing  of  cattle,  some  of  which  are  not  returned, 
the  burden  is  on  the  plaintiff  to  show  that  he  used 
the  diligence  required  by  his  contract.* 

1  story  Bailments,  ?  443 ;  Wharton  Neglteence,  *  723  ;  Umlauf  v. 
Bassett,  38  111.  M ;  Hatty  t*.  Markel.  44  111.  225  ;  McCarthy  i'.  \/o)f«-, 
40  Mo.  500 ;  Eastman  v.  Patterson, 88  vt  146 ;  Mansfield  v.  Cole,  Gl  ill. 
891 ;  Bey  v.  Torey,  24  Mo.  eoa 

2  Mansfield  V.  Cole,  61  IlL  lOL 

Z  Eastman  v,  Patterson,  38  Vt.  146w 

4  Umlanf  v,  Bassett,  38  IlL  96. 

5  Bey  V.  Torey,  24  Mo.  600. 

6  Goodf  ellow  v.  Meegan,  82  Mo.  280. 

J  Go,  Drover. — A  drover  is  bound  only  to  ordinary 
care,  such  care  as  men  of  ordinary  prudence  use  in  the 
same  business.^  On  the  trial  of  the  question  whether  a 
drover  for  hire,  whose  drove  was  frightened  and  dis- 
persed by  a  railroad  train,  exercised  ordinary  care  in 
continuing  to  the  end  of  his  route  before  returning  to 
seek  for  cattle  missing  from  that  cause,  evidence  is  ad- 
missible of  what  would  have  been  the  expense  of  feeding 
the  rest  of  the  drove  during  the  delay  that  would  have 
been  necessary  or  probable  had  he  stopped  to  search 
for  the  missing  cattle ;  and  also  of  the  usual  practice  of 
drovers  under  like  circumstances  when  engaged  on 
routes  of  no  greater  length  from  the  same  point.' 

1  Wharton  Negligence,  }  773;  Waldo  v.  Beckwith,  1 N.  M.  97 ; 
Maynard  v.  Buck,  100  Mass.  40. 

2  Maynardt;.  Buck,  100  Mass.  40l 

}  66.  Involuntary  bailees. — It  has  been  said  that  '*if 
a  man  finds  goods  of  another,  if  they  be  afterwards  hurt 
or  lost  by  wilf  ol  negligence,  he  shaJl  be  charged  to  the 
owner ;  but  if  they  be  lost  by  other  casualty,  as  if  they 
be  laid  in  a  house  that  by  chance  is  burned,  or  if  he  de- 
liver them  to  another  to  keep  that  runneth  away  with 
them,  I  think  he  is  discharged.^ "  A  man  finding  the 
money  of  another  is  bound  only  to  slight  care,  and  is 
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liable  only  for  gross  negligence.'  The  liability  of  one 
who  negligently  receives  goods  not  directed  to  him  is 
the  same  as  that  of  a  bailee  for  hire  or  reward.'  But 
where  property  is  not  put  in  the  bailee's  charge  by  the 
owner,  but  conies  into  his  possession  through  the  own- 
er's negligence,  and  where  he  may  not  know  to  whom 
it  belongs  or  by  whom  it  was  left,  he  should  not  be 
held  responsible  for  delivering  it  to  the  wrong  person, 
if  he  has  exercised  all  the  care  and  vigilance  that  could 
reasonably  be  expected  under  the  drcumstanoes** 

1  Doctor  and  Student,  Blal.  II.  ch.  88. 

2  Dougherty  v,  Posegate,  3  Iowa,  88. 
8   Newhall  v.  Paige,  10  Gray,  336w 

4  Morris  v.  Third  Ave.  R.  R.  Co.  1  Daly,  202L 
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CHAPTER  VI. 

BANKERS. 

{  67.   Banks  for  collection. 
I  68.   Negligence  of  ofBcers. 

i  67.  Banks  for  eolleetioii. — A  bank  reoeiving  paper 
for  collection  mnst  use  ordinary  diligence  in  taking  the 
proper  steps  to  charge  the  parties  to  whom  its  principal 
has  a  right  to  resort  for  payment.^  The  by-laws  and 
nsages  of  the  bank  in  respect  to  collections  if  known  to 
the  principal  bind  him ;  >  and  customs  not  known  to 
him  have  been  held  binding ; '  and  a  bank  employed 
to  coUect  according  to  its  own  usage  is  hot  liable  for 
damages  from  a  delay  in  presentment  which  was  in 
conformity  to  that  usage ;  *  but  a  custom  cannot  control 
a  positive  rule  of  law  requiring  demand  and  notice,^  or 
absolve  the  bank  from  an  act  which  is  of  the  very 
essence  of  their  undertaking.'  The  instructions  of  the 
principal  must  be  obeyed,^  and  transmitted  with  the 
paper  to  its  correspondent.^  A  bank  receiving  a  bill  for 
collection  must  present  the  same  for  acceptance  at  the 
proper  time;*  and  the  acceptance  must  be  unequivo- 
cal.i<^  For  damages  resulting  from  a  failure  to  present 
the  bank  is  liable,  although  it  might  have  been  unneces- 
sary as  between  the  holder  and  the  drawer  and  in- 
dorsers ;  ^^  but  it  would  not  be  liable  if  the  presentment 
would  have  been  useless  if  made.^'  The  bank  must 
make  demand  of  payment,  and  for  its  neglect  to  do  so 
whereby  parties  are  discharged  it  is  liable.^  If  a  de- 
mand is  made  at  the  wrong  time  through  mistake  or 
otherwise,  the  bank  is  nevertheless  liable.^*  Present- 
ment for  payment  of  checks  on  the  day  after  they 
were  received  and  before  the  close  of  business  hours  is 
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Bufficient.^  No  demand  is  necessary  where  the  note  is 
payable  at  the  bank  holding  it  for  collection.^^  Failing 
to  allow  for  days  of  grace  in  making  demand  is  not 
negligence,  when  at  the  time  the  note  fell  it  was  not 
certain  whether  there  was  any  right  to  days  of  grace.'^ 
There  is  a  conflict  in  the  cases  as  to  the  duty  of  the  bank 
in  giving  notice,  some  of  the  cases  hold  that  the  bank 
must  give  notice  to  the  prior  indorsers.'^  The  prepon- 
derance of  authority  is,  however,  in  favor  of  the  position 
that  notice  given  to  the  principal  in  time  for  him  to  re- 
sort to  those  whom  he  wishes  to  charge  is  sufficient.^ 
Where  the  bank  is  required  to  give  notice  to  the  prior 
parties,  it  is  not  liable  for  failure  to  do  so  where  the  in- 
dorser  has  knowledge  of  non-payment,  or  where  for 
other  reasons  notice  is  unnecessary.^  Knowledge  of 
one  of  the  officers  of  a  bank  who  was  not  the  proper 
party  to  give  notice  is  not  knowledge  of  the  bank.*^  A 
bank  is  not  bound  to  bring  suit  in  the  absence  of  an  ex- 
press stipulation.^'  As  a  general  rule,  a  collecting  bank 
can  accept  nothing  in  payment  but  money,  or  bills 
which  pass  as  money.^  Some  of  the  cases  hold  that  a 
bank  delivering  paper  in  its  possession  for  collection  to 
a  notary  is  liable  for  his  mistakes  and  omissions  as 
though  he  were  a  servant.**  The  rule  as  established  by 
the  weight  of  authority  is  that  a  bank  in  giving  a  note 
to  a  competent  notary  has  discharged  its  duty,  and  it  is 
not  liable  for  his  neglect.**  Where  a  bank  transmits 
the  paper  to  a  correspondent  it  has  been  held  that  it 
renders  itself  liable  for  any  neglect  of  the  correspond- 
ent.^ This  doctrine  is  approved  by  Shearman  and  Red- 
field,''  and  Daniels.*  The  weight  of  authority  supports 
the  position  that  if  a  bank  in  good  faith  employs  a  su^  - 
able  subagent  or  correspondent,  it  is  not  liable  for  ?  s 
negligence  or  default.*  Where  the  holder  of  a  nc  e 
sends  it  to  a  bank  with  the  understanding  that  it  shp??  je 
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sent  to  another  bank  for  collection,  the  latter  bank  may 
be  held  liable  for  damages  caused  by  negligence  in  not 
having  demand  and  notice  properly  made."^  The 
measure  of  damages  in  action  for  negligence  in  collect- 
ing paper  is  the  actual  loss  sustained.'^  The  amount  of 
the  debt  is  prima  facie  the  amount  of  the  loss.''  The 
bank  is  not  liable  for  the  costs  of  an  unsuccessful  suit 
by  the  owner  against  an  indorser,^  unless  by  some 
misrepresentation  or  other  act  it  induced  the  bringing 
of  such  suit.^  Where  the  defendants  rely  on  the  in- 
solvency of  the  maker  of  a  note  as  a  defense  to  a  failure 
to  present  a  note  and  give  notice  of  non-payment,  the 
burden  of  showing  this  is  on  them.'^ 


Mobile  V.  Husgihs,  3  Ala.  206;  Montgomery  Co.  Bk.  v.  Albany  City 
Bk.  7  N.  Y.  460 ;  First  Nat.  Bk.  t».  Fourth  Nat.  Bk.  77  N.  Y.  820 ; 


88  Am.  Bep.  618  ;  Merchants'  etc.  Bk.  v.  Stafford  Bk.  44  Conn.  fi65 ; 
Warren  Bk.  v.  Suffolk  Bk.  K)  Cnuh.  582. 

2  Hartford  Bk.  v.  Stedman,  3  Conn.  489 ;  Lincoln  etc.  Bk.  v.  Page, 
•  Mass.  155 ;  6  Am.  Dec  62. 

8  Bk.  of  Washington  t;.  Trlplett,  1  Peters,  25 ;  Indlg  v.  Nat  City 
Bank.  80  N.  Y.  100.  See  also  Jacobsohn  v.  Belmont,  7  Boaw. 
M. 

4  Patriotic  Bk.  v.  Farmers'  Bk.  2  Cranch  C.  C.  60Q. 

6  Ayranlt  v.  Pac.  Bk.  6  Wend.  837  ;  S.  C.  afTd  47  N.  T.  570L 

6  Bomp  V.  Nlninger,  5  Minn.  523. 

7  Ayrault  t>.  Pac.  Bk.  47  N.  Y.  670. 

8  Borup  V.  Nininger,  6  Minn.  623. 

0  Tyson  v.  State  Bk.  6  Blackf.  22.5 ;  Montgomery  Co.  Bk.  v.  Albany 
City  Bk.  7  N.  Y.  45:) ;  Bk.  of  Mont.  v.  Knox,  1  Ala,  148 ;  Walker  v,  Bk. 
of  tbe  State,  9  N.  Y.  582. 

10   Walker  v.  Bank  of  N.  Y.  9  N.  Y.  682. 

U  Allen  V.  Suydam,  20  Wend.  821 ;  82  Am.  Dec.  656 ;  Tyson  t>.  State 
Bk.  6  Blackf.  225. 

12   Mobley  V.  Clark,  28  Barb.  890. 

18  Meadville  Bk.  v.  New  York  Bk.  24  Hun,  241 ;  Bk.  of  Washiugt-on 
V.  Triplett,  1  Peters,  25 ;  Montgomery  Co.  Bk.  v.  Albany  aty  Bk,  7 
N.  Y.  450 ;  Branch  Bk.  v,  Knox,  1  Ala.  148 ;  Durnford  v.  Patteraon,  7 
Mart.  (La.)  460 ;  12  Am.  Dec.  614 ;  Thompson  v.  Bk.  of  S.  C.  3  Hill 
(8.  0.)77  ;  S.  C.  1  BUey,8l;  30  Am.  Dec  364. 

14  Bk.  of  Del.  Co.  t>.  Broomhalt,  38  Pa.  St  135  ;  Ivory  v.  Bk.  of  Mo. 
.,  i  Mo.  476 ;  Georgia  Nat.  Bk.  v.  Henderson,  46  Qa.  487  ;  12  Am.  Rep. 
ttO ;  Am.  £xp.  Co.  v.  Halre.  21  Ind.  4. 
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16  FInt  Nat  Bk.  v.  Fourth  Kat.  Bk.  77  N.  T.  820 ;  S3  Am.  B^. 
61S ;  BIckford  v.  BIdge,  2  Camp.  537 ;  1  Daniel  Negotiable  Instra- 
ments,  f  832. 

16  Goodloe  V.  Oodle7, 13  Smedes  A  M.  238. 

17  Mechanics'  Bk.  v.  Merchants'  Bk.  6  Met.  13. 

18  Thompson  v.  Bk.  of  the  State,  3  Hill  (S.  C.)  77 ;  80  Am.  Bee, 
854  :  West  Branch  Bk.  v.  Fulmer,  8  Pa.  St.  399 ;  Commercial  Bk.  v. 
Union  Bk.  11  N.  Y.  203 ;  Montgomery  Co.  Bk.  v.  Albanv  City  Bk.  7 
N.  y.  459.;  Fabens  v.  Mercantile  Bk.  23  Pick.  330  ;  Smedes  t».  Bk.  of 
Utlca,  20  Johns.  372  ;  McKlnster  r.  Bk.  of  Utica,  9  Wend.  4« ;  S.  C.  ll« 
Wend.  473 ;  Chapman  v.  McCrea,  63  Ind.  360 ;  I>owner  v.  Madison  Co 
Bk.  6  Hill,  648. 

19  Bank  of  Mobile  v.  Hugglns,  8  Ala.  206 ;  Phipps  v.  Milbury  Bk.  8 
Met.  79 ;  Colt  V.  Noble,  5  Mass.  167;  Mend  v.  Fngs,  5  Cowen,  303  ;  Bk. 
of  U.  S.  V.  Davis,  2  Hill,  4.51 ;  Bk.  of  U.  S.  v.  Goddani,  5  Mass.  366; 
Burnhnm  v.  Webster,  19  Me.  232 ;  Howard  t7.  Ives,  1  Hill,  263  ;  State 
Bk.  V.  Bk.  of  the  Capital,  41  Barb.  843  ;  Farmers'  Bk.  v.  Vail,  21  N.  Y. 
485;  Bird  v.  Lonisiann  State  Bk.  93  U.  S.  96;  1  Daniel  Negotiable 
Instruments,  S  331 ;  Morse  Banking,  2d  ed.  401. 

20  West  Branch  Bk.  v.  Fulmer,  8  Pa.  St  399. 

21  Goodloe  v.  Godley,  13  Smedes  A  M.  233. 

22  Crow  V.  Mechanics'  etc.  Bk.  12  La.  An.  692. 

28  Ward  v.  Smith,  7  Wall.  447  ;  Alley  v.  Bogers,  19  Gratt  868.  See 
also  Marine  Bk.  v.  lulton  Bk.  2  Wall.  252 ;  Marine  Bk.  v.  Bushmore. 
28  111.  463  ;  First  Nat.  Bk.  v.  Fourth  Nat  Bk.  77  N.  Y.  320 ;  Henry  v. 
Northern  Bk.  63  Ala.  527. 


Rep. 

Dec.  493 ;  Thompson  v.  Bk.  of  S.  C.  3  Hill  (S.  C.)  77 ;  S.  C.  1  Biley,  81 ; 
80  Am.  Dec.  354 ;  Davcy  v,  Jones,  42  N.  J.  L.  28 ;  86  Am.  Bep.  505. 

25  Bellemire  v.  Bk.  of  U.  S.  4  Whart  105 ;  88  Am.  Dec.  46  ;  Baldwin 
V.  Bk.  of  La.  1  La.  A  n.  13 ;  Citizens'  Bk.  v.  Howell,  8  Md.  sno  ;  Bowlinsr 
V.  Arthur,  34  Miss.  41 ;  Tiernan  v.  Commercial  Bk.  7  How.  (Miss.)  648 ; 
Agricultural  Bk.  v.  Commercial  Bk.  7  Smedes  <&  M.  593 ;  Hyde  t». 
Planters'  Bk.  17  La.  660 ;  Citizens'  Bk.  v.  Howell,  8  Md.  5S0 ;  Warren 
Bk.  V.  Suffolk  Bk.  10  Cush.  682 ;  Stacy  v.  Dane  Co.  Bk.  12  Wis.  629 ; 
Brltton  V,  Niccolls,  104  U.  S.  757. 

28  Commercial  Bk.  v.  Union  Bk.  11  N.  Y.  203 ;  8.  C.  19  Barb.  801 ; 
Allen  V.  Merchants'  Bk.  ?2  Wend.  215 ;  Montgomery  Co.  Bk.  v. 
Albany  City  Bk.  7  N.  Y.  459;  Bk.  of  Orleans  v.  Smith,  8  Hill,  660 : 
Avrault  v.  Pac.  Bk.  47  N.  Y.  570 ;  7  Am.  Bep.  489 ;  Indig  v.  National 
City  Bk.  16  Hun.  200,  reversed  on  another  point,  80  N.  Y.  100 ;  Beeves 
V.  State  Bk.  8  Ohio  St  4fi5 ;  Ti«^u8  v.  Mcrrhants'  Nat  Bk.  85  N.  J.  L. 
588  ;  Hyde  v.  First  Nat.  Bk.  7  Biss.  156 ;  Tabor  v.  Perrot,  2  Gall.  565. 

27  Shearman  <fe  Bedfleld  Negligence,  {  241. 

28  Daniel  Negotiable  Instruments,  i  842. 

29  Dorchester  <fe  Milton  Bk.  v.  New  England  Bk.  1  Cosh.  177 ;  Bk. 
of  Washington  v.  Trlplett,  1  Peters,  25  ;  Fabens  t7.  Mercantile  Bk.  28 
Pick.  330:  vKtna  Ins.  Co.  v.  Alton  Bk.  25  111.  245;  Mechanics' Bk.  v. 
Earp,  4  Bawle,  884  ;  Wlngate  v.  Mechanics'  Bk.  10  Pa.  St  104  ;  Stacy 
V.  Dane  Co.  Bk.  12  Wis.  629 ;  Bk.  of  I^ulsvllle  v.  First  Nat  Bk.  6 
Baxt  101 ;  35  Am.  Bop.  601 ;  Daly  v.  Butchers'  A  Drovers'  Bk. 
56  Mo.  506;  17  Am.  K'-p.  663;  Mllllken  r.  Shapleigh,  :«  Mo.  696: 
East  Haddam  Bk.  v.  Scovll,  12  Conn.  SOS ;  Jackson  v.  Union  Bk,  8 
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Bar.  dk  J.  146 ;  Gnrlich  v,  KaL  Bk.  flS  Iowa,  434;  41  Am.  Beii.  110 ; 
Morse  Banking,  2d  ed.  406»  417 ;  LouisvUle  v.  Vkiksbaig,  «I  MlM.  U2 ; 
48  Am.  Bep.  TS. 

ao  Iind8boisBk.o.Olier,aXan.SBa 

31  Bonip  V.  Nlnlnger,  6  Minn.  523 ;  Merchants'  etc.  Bk.  v.  Staffard, 
44  Cbnn.  S64 ;  Bk.  ofMobSe  v.  Hugglns,  3  Ala.  206 ;  First  Nat.  Bk. «. 
Foortti  NaL  Bk.  77  N.  Y.  &S0 ;  38  Am.  Bep.  618. 

32  Allen  v.  Saydam,  20  Wend.  321 ;  32  Am.  Rep.  555 ;  Miranda  v. 
City  Bk.  6  La.  740  ;  23  Am.  Bep.  488 ;  Waahlngton  Bk.  v.  Trlplett,  1 
Peters,  2& 

33  Ayrault  v.  Fac.  Bk.  1  Abb.  Fr.  N.  S.  331 ;  Downer  v,  Madison  Co. 
Bk.  6  Hill,  648. 

34  Ayraalt  v.  Pac.  Bk.  1  Abb.  Pr.  N.  a  38L 
36   Ctoghlan  v.  Dinsmore,  9  Bosw.  453. 

J  68.  Hegllgence  of  ofBoers. — The  president  of  a  bank 
with  a  nominal  salary  is  held  to  the  use  only  of  ordi- 
nary care.^  In  the  absence  of  any  showing  of  fraud  or 
of  snoh  gross  negligence  as  would  imply  bad  faith  on 
the  part  of  the  directors,  they  are  gratuitous  bailees,  and 
not  liable  to  stockholders  for  losses  sustained  by  the 
bank  through  the  dishonesty  or  carelessness  of  the  cash* 
ier  or  other  person  employed  by  them ;  *  but  if  they  fall 
to  use  that  measure  of  reasonable  care,  prudence,  and 
skill  that  the  law  requires  of  and  imposes  on  them,  they 
are  liable;'  as  where  through  their  negligence  the 
president  was  allowed  to  convert  collateral  securities 
for  a  loan.^  An  action  will  not  lie  by  a  stockholder  in 
a  national  bank  against  the  president  and  directors  for 
negligence  or  mismanagement  of  the  affairs  of  a  bank« 
whereby  insolvency  ensued  and  the  stock  became 
worthless ;  ^  but  a  stockholder  in  such  a  bemk  who  has 
been  compelled  to  contribute  to  its  debts  may  maintain 
an  action  against  the  directors  charged  by  him  to  have 
caused  the  loss  by  their  negligence,  the  bank  and  its 
receiver  having  refused  to  bring  suit,  and  the  controller 
of  the  treasury  having  refused  to  sanction  it,  and 
such  action  may  be  brought  in  the  State  courts.*  The 
trustees  of  an  insolvent  bank  may  maintain  an  action 
against  the  directors  for  gross  negligence.^    And  where 
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no  proceeding  is  pending  under  the  national  bank  ^aw 
for  the  forfeiture  of  the  charter  of  a  bank,  its  receiver 
may  in  a  State  court  maintain  an  action  against  its  di- 
rectors to  recover  damages  sustained  through  their 
gross  negligence  in  allowing  its  funds  to  be  lost  or 
wasted.^  In  the  absence.of  evidence  of  negligence  of  a 
cashier  or  his  clerks,  or  in  permitting  them  to  be  re- 
tained after  evidence  of  unfitness,  it  is  not  negligence 
for  a  bank  to  intrust  the  cashier  to  hire  and  pay  out 
of  his  salary  all  the  clerks  and  other  servants  employed 
in  the  banking  room.'  It  is  not  negligence  to  intrust 
the  messenger  of  a  bank  with  the  keys  of  the  vault  and 
the  combination  of  the  safe.^^ 

.1  Bonn  V.  Kyle,  14  Bush,  131 

2  Bann  v.  Kyle,  14  Bush,  134. 

8  Hun  V.  Gary,  69  How.  Pr.  426, 439. 

4  Catting  V.  Marlon,  6  Abb.  N.  C.  888  ;  S.  C.  57  How.  Pr.  64L 

5  Conway  v.  Halsey,  44  N.  J.  L.  402. 

6  Nelson  v.  Barrows,  9  Abb.  N.  0. 280. 

T   Mutual  Building  Fund  etc.  Sav.  Bank  v.  Bolsslenx,  4  Hughes, 

•87« 

8   Brinckerhoff  v.  Bostwick,  88  N.  Y.  S2. 
0   Smith  V.  First  National  Bank,  99  Mass.  60& 
10   Oerman-Amer.Bankv.  Autli,87Fa.St.418L 
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{  69.  Comtnietion  and  Tnaintenance  of  bridge. — The  lay- 
ing out  of  a  way  is  a  judicial  act,  but  the  construction  of 
it  and  of  a  bridge  which  forms  a  part  thereof  is  a  minis- 
terial duty,  for  negligence  in  the  performance  of  which 
the  one  undertaking  its  construction  is  liable.^  A 
county  has  been  held  liable  for  adopting  an  insufficient 
plan  without  reasonable  care.*  In  constructing  a  bridge 
the  requisite  strength  depends  on  the  extent  and  nature 
of  travel  and  business  on  the  road.'  Failure  to  erect 
side  railings  to  a  bridge  located  in  a  public  street  is  not 
per  86  negligence.^  Want  of  one,  or  of  a  sufficient  one, 
in  consequence  of  which  injury  happened,  has,  how- 
ever, been  held  negligence,^  and  even  gross  negligence.* 
But  the  town  must  provide  suitable  railings  only  for 
those  who  use  the  bridge  in  a  proper  manner ;  those 
who  are  idling  or  lounging,  and  lean  against  or  sit  upon 
the  railing  and  are  injured,  take  the  risk  of  injury 
upon  themselves ;'  and  this  although  the  plaintiff  was  a 
ofaild.*  A  railroad  tliat  has  used  reasonable  care  in  oon- 
strooting  a  bridge  and  embankment,  is  not  liable  for  titie 
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consequences  of  an  extraordinary  freshet  "which  carries 
the  rocks  placed  in  the  bed  of  the  stream  to  protect  the 
abutments  of  the  bridge  onto  the  adjoining  land  of  the 
plaintiff.'  A  city  is  bound  to  keep  its  bridges  only 
in  reasonably  good  repair,^^  and  has  been  held  liable 
only  for  culpable  neglect.^^  Its  neglect  to  repair  must 
be  the  immediate  cause  of  the  injury."  A  town  is  liable 
for  injury  to  a  horse  by  stepping  into  a  hole,  negli- 
gently allowed  to  remain  in  the  bridge,  although  he 
was  running  away  at  the  time,  the  owner  being  in  no 
fault."  And  where  a  horse  broke  through  the  bridge, 
and  in  endeavoring  to  extricate  him  the  owner  was 
injured,  the  town  is  liable  for  the  injury.^^  A  bridge 
must  be  kept  in  repair  for  its  whole  width,^  and  for 
travel  by  night  as  well  as  by  day."  A  town  is  not 
bound  to  maintain  a  bridge  of  such  strength  that  it  will 
be  safe  for  one  traveling  on  it  at  an  unlawful  speed.^^ 
But  if  the  injury  is  occasioned  entirely  by  reason  of  de- 
fect in  the  bridge,  an  illegal  rate  of  speed  is  no  bar  to  a 
recovery.^  It  is  the  duty  of  county  commissioners 
being  informed  that  a  county  bridge  was  unsafe  to 
exiamine  it  thoroughly,  and  repair  it  so  as  to  render  it 
perfectly  safe,  or  to  close  it  up  so  as  to  prevent  the 
public  from  using  it.^'  Where  after  such  notice  they 
failed  to  examine  or  repair  it,  it  is  negligence,  although 
the  bridge  had  been  examined  within  two  years,  and 
been  pronounced  safe  for  four  years.^  But  where 
within  a  week  after  such  notice,  in  company  with  an 
experienced  bridge-builder,  they  examined  the  bridge 
carefully  and  discovered  no  defect,  and  shortly  after 
caused  another  experienced  bridge*builder  to  examine, 
and  some  repairs  were  made,  they  are  not  liable  although 
the  bridge  fell  within  a  month,  the  defects  being  dis- 
coverable only  by  cutting  the  bridge  in  two.^  Where 
a  bridge  lias  stood  for  the  time  that  timbers  may  be 
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expected*  to  last,  and  it  may  be  reasonably  foxeseen  that 
decay  has  set  in,  it  is  negligence  to  omit  proper  pro* 
cautions  to  ascertain  its  condition;  in  such  cases  ap- 
pearances will  not  excuse  ne;;;ligence,  but  it  is  the  duty 
of  the  supervisors  to  call  to  tlieir  assistance  those  whose 
sl^ill  will  enable  them  to  ascertain  the  state  of  the 
structure.^  If  the  defect  is  caused  by  a  sudden  storm, 
and  sufficient  time  has  not  elapsed  to  permit  a  town  to 
repair  the  same  before  the  accident  happens,  no  lia- 
bility attaches.'* 

1  Stone  v.  Augusta,  4A  Me.  127. 

2  Feigtnon  v.  Davis  Co.  87  Iowa,  60L 

3  Richardson  v.  Royalton  etc.  Tp.  6  Vt  4ML 

4  Staples  v.  Town  of  Canton,  69  Mo.  S02. 

5  Nonis  V.  Lltchfl^M,  Xi  N.  H.  271 ;  Woodman  v.  NotHnffham,  • 
K.  H.  :«7  ;  HoUev  t>.  WlnoosU  Tp.  Co.  1  Allcen,  74 ;  TItoomb  v.  Fitch- 
Irarg  R.  Co.  12  Allen,  2.>4 ;  Newlln  Township  v.  Davis,  77  Pa.  St.  817 ; 
Thorp  V.  Brookfield,  8B  Conn.  800 ;  Tolland  v.  WelUnirton,  28  Conn. 
STB ;   Parker  v.  B.  etc.  R.  Co.  3  Cush.  107 ;  Honfe  v.  Fulton,  29  Wis. 


296 ;  S.  C.  34  Wis.  606. 

6  Bronson  v.  Southberg,  87  Conn.  109  ;  Gray  vlUe  v.  Whitaker,  85 
HI.  439. 

7  Stlckney  v.  Salem,  8  Allen,  874 ;  Orcutt  v.  Klttery  Brldg«  Co.  U 
Me.  500. 

8  Stinaon  v.  Gardner,  42  Me.  248. 

0  111.  Cent  R.  R.  Co.  v.  Bethel,  11  HI.  App.  17. 

10  Holmes  V.  Hamburg,  47  Iowa,  348. 

11  Boechcr  v.  Derby  Bridge  A  F.  Co.  24  Conn.  491. 

12  Hyde  V.  Jamaica,  27  Vt  443. 

13  Mandershedv.  Dubuque,  25  Iowa,  108.    See  also  Ward  v.  Town  of 
New  Haven,  43  Conn.  148. 

14  Stlckney  v.  Maidstone,  80  Vt.  738  ;  Page  v.  Bucksport,  64  Me. 

15  Rusch  V.  Davenport,  6  Iowa,  443.    See  also  Hughes  v.  Muscatine 
Co.  44  Iowa,  672. 

16  Rome  v.  Dodd,  58  Ga.  238. 

17  Abbott  V.  Wolcott,  88  Vt.  66ft ;  Heland  v.  Lowell,  3  Allen,  407. 

18  Abbott  V.  Wolcott,  88  Vt.  6C6L 

19  Humphrey  v.  Co.  of  Armstrong,  56  Pa.  St  204. 

20  Ferguson  v.  Davis  Co.  57  Iowa,  60L 

21  Hicks  V.  ChaflTee,  13  Hun,  283L 

22  Ri4>ho  V.  Moore,  68  Pa.  St  404. 

23  Jaqulsh  v.  Ithaca,  86  Wis.  108 ;  Ward  v.  Jefferson,  24  Wis.  342. 

Dbxbxkq  H  kq. — 11. 
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{  70.  Almtmentf  and  approaohM. — The  term  'bridge  '* 
includes  within  its  meaning  the  abutments  and  ap- 
proaches by  which  it  is  made  accessible,  and  the  same 
liability  exists  with  reference  to  the  construction  of  and 
maintaining  them  that  there  is  towards  the  bridge  itself.^ 
A  county  is  liable  for  negligently  failing  to  put  up  rail- 
ings at  the  approaches  to  a  bridge  on,  a  county  high- 
way.* The  constructioiii  of  embankments  leading  to  a 
long  trestle-work  ten  feet  high,  which  by  other  em- 
bankments at  its  further  end  led  to  a  traveled  bridge, 
is  such  dangerous  work  as  to  render  a  county  which 
had  contracted  for  it  liable  because  of  its  failure  to  pro- 
vide in  its  contract  for  the  erection  of  barriers,  or  to  see 
to  it  itself.'  As  matter  of  description,  an  abutment  is  a 
part  of  the  bridge ;  and  where  a  declaration  alleged  an 
injury  to  have  been  occasioned  by  the  insufficiency  of 
a  bridge,  and  the  proof  was  that  the  defect  and  the  in- 
sufficiency was  in  the  abutment,  there  is  not  such  a 
variance  as  to  be  ground  for  reversing  the  judgment.^ 

1  Daniels  v.  Athens,  fi5  Oa.  609 ;  Albee  r.  Floyd  County,  46  Iowa, 
177 ;  The  Common  w.  v.  Deerfleld,6  Allen,  449 ;  Freeholders  v.  Btrader, 
6  Allen,  449 ;  Tolland  v.  Wellington,  26  Conn.  678 ;  Linton  v.  Sharps- 
burg  Bridge,  1  Grant  Cas.  414 ;  Bardwell  v.  Jamaic«,  15  Vt.  438  { 
Joliet  v.Verley,  35  III.  68. 

2  Shelby  Co.  Commrs.  v.  Deprez,  87  Ind.  809, 
8   Van  Winter  v.  Henry  Co.  61  Iowa,  684. 

4  Bardwell  V.  Jamaica,  15  Vt.  438. 

2  71.  ToU-hridget.— The  proprietors  of  toll-bridges 
are  not  common  carriers,'  but  they  must  keep  the 
bridge  safe  and  convenient ;  *  and  in  so  doing  must  use 
ordinary  care  and  diligence.'  In  the  absence  of  any 
special  provisions  in  the  charters  of  toll-bridge  cor- 
porations, there  seems  to  be  no  essential  difference  be- 
tween the  obligations  and  liabilities  resting  upon  such 
corporations,  and  those  of  a  town  charged  with  the 
maintenance  of  a  bridge.^  Where  a  railroad  makes  use 
of  the  bridge,  the  proprietors  of  the  bridge  are  bound  to 
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gnard  against  the  dangers  which  may  arise  from  the 
new  use.^  A  foreign  bridge  company  is  bonnd  to  keep 
that  portion  of  the  bridge  and  its  approaches  within  the 
State  in  a  safe  condition  for  travel.'  The  company  must 
provide  sufficient  railingsj  and  allowing  one  to  decay, 
is  liable  for  a  horse  that  went  off  the  bridge  in  fright, 
although  a  common  railing  might  not  have  restrained 
him ; '  bnt  they  are  not  bound  to  provide  a  railing  for 
passengers  to  lean  against  or  rest  upon,  and  one  using 
them  for  such  purposes  does  so  at  his  own  risk.*  Mere 
belief  of  the  proprietors  that  the  bridge  is  safe  will  not  ex- 
cuse them  from  liability  for  its  defects ;  they  should  avail 
themselves  of  the  Judgment  of  such  as  are  skillful,  disin- 
terested, and  experienced  in  such  matters.^'  If  the  pro- 
prietor knows  of  a  dangerous  defect  that  is  not  exposed, 
and  takes  toll  and  gives  the  passenger  no  warning,  he  is 
liable  for  damage  resulting ;  but  it  would  be  otherwise 
if  the  defect  was  not  dangerous  nor  likely  to  result  in 
damage,  but  in  the  judgment  of  the  owner  was  slight 
and  thought  to  have  been  repaired.^^  But  a  proprietor 
has  been  held  liable  for  a  latent  defect  so  long  as  he 
takes  toll  and  keeps  the  road  open  to  the  public,  al- 
though notice  is  given  to  those  who  pass  that  there  is 
danger.!*  Where  the  bridge  is  being  repaired  and  the 
danger  is  patent  and  toll  is  discontinued,  he  is  not  lia- 
ble to  one  injured  in  attempting  to  cross.!*  Failure  to 
remove  ice  within  a  few  hours  after  its  formation  is  not 
negligence  rendering  the  defendant  liable.!^ 

1  OrliSBby  v.  Chappel,  5  Rich.  443 ;  Bridge  Co.  v.  WilUama,  0  Dana, 
4091 

2  Cliafle  V.  OolMit  etc.  Bridge  Ckk  6  Allen,  512. 

S  Bridge  Co.  v.  Willtams,  9  Dana,  408 ;  Tift  v.  Towns,  68  Gck  47 : 
Qrigsby  v.  Chappell,  5  Rich.  443 ;  Townsend  v.  Bnaqaehanna  'yp.  O0.0 
Johns.  90 ;  Stokes  v,  Tift,  64  Qa.  812 ;  37  Am.  Bep.  7& 

4  Orcattv.KJtter7Pt.BrldgeCo.58Me.C0(lL 

5  Peoria  Bridge  Assoc.  v.Ix>onil8, 20  IlL  285. 

•  Stanton  v.Proprs.  of  HaverhlU  Bridge,  47  YkU^ 
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7  HoIlejv.'WIttCKMklTp.l  Aiken,  74. 

8  Holley  v.  Winooskl  Tek  1  Alkeii,  74. 

9  Orcutt  V.  Kittery  Bridge  Go.  63  Me.  fiOCt 
10   Bridge  Co.  V.  WUliams,  9  Dana,  408. 

U    Stokes  v.  Tift,  94  Qa.  312. 

12   Randall  v,  Cheshire  Tp.  6  N.  H.  W. 

18   Ttft  V.  Jones,  £3  Oa.  £38. 

14   Bvera  v.  Hudson  Blver  Bridge  Go.  18  Him,  141 

2  72.  Draw-brldg;6s.— A  city  is  not  botand  to  eon* 
struct  and  manage  draw-bridges  so  as  to  render  acci- 
dents impossible,  but  only  to  exercise  such  a  degree  of 
care,  prudence,  and  Judgment  as  prudent  and  careful 
men  can  reasonably  be  expected  to  use  in  view  of  the 
dangers  involved.'  Where  a  charter  required  "suit- 
able" draws,  a  bridge  company  is  bound  to  enlarge 
their  draw,  if  rendered  necessary  for  the  convenient  ao- 
oommodation  of  vessels  having  occasion  to  navigate 
the  river.*  But  where  the  legislature  authorizes  a  draw 
not  less  than  fifteen  feet  wide,  the  defendant  Is  not 
bound  to  malse  the  draw  wider  than  ^fifteen  feet,  al* 
though  vessels  of  a  greats:  breadth  have  been  aocos- 
tomed  to  sail  in  such  water.'  The  necessary  apparatus 
for  raising  the  draw  must  be  provided.*  Proper  pre- 
cautions must  be  taken  against  casualty,  as  by  using 
guards,  barriers,  and  lights.^  A  gate  used  as  a  barrier 
is  sufficient,  although  not  entirely  closed,  so  that  the 
bottom  of  it  is  two  and  a  half  feet  from  the  bridge.* 
For  neglect  to  shut  the  gates  and  hang  out  lanterns, 
the  tender  of  a  public  draw-bridge  is  liable ;  ^  but  al- 
though a  city  has  been  negligent,  it  is  the  duty  of  a 
traveler  to  use  due  care,  and  if  he  fails  to  do  so,  and  is 
injured  in  consequence,  the  city  is  not  liable.'  The  de- 
fendant must  not  unnecessarily  delay  in  raising  the 
draw,  and  is  liable  for  so  doing.'  In  Maasaehnsetts  a 
city  bound  by  istatute  to  maintain  a  draw-bridge  as  part 
of  a  public  highway,  Is  not  liable  to  the  owner  of  a 
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sel  for  detention  caused  by  the  draw  being  narrower 
than  the  law  prescribes,  nor  for  the  action  of  the  snpei^- 
intendent  resulting  in  delaying  the  vessel,  in  the  ab- 
sence of  an  express  statutory  authority .*•  Where  ft 
company  is  bound  to  keep  a  draw  safe  and  convenient 
for  ''travelers,"  one  of  the  crew  of  a  vessel  passing 
through  who  got  upon  the  raised  leaf  of  the  draw  to  aid 
her  passage,  and  who  is  injured  by  a  defect  in  her 
construction,  cannot  recover.^ 

1  Chicago  V.  Gayin,  1  lU.  App.  302. 

2  Commonw.  v.  New  Bedford  Bridge  Co.  2  Gray,  839. 

5  Commonw.  v.  Breed,  4  Pick.  460. 

4    Patterson  v.  East  Bridge,  40  Me.  404  ;  Davis  v.  Jerkins,  5  JonM 
CN.  a)  200. 

6  Chicago  V.  Wright,  68  111.  586 ;  Manley  v.  St.  Helens  Canal  A 
By.  Co.  2  Karl.  <&  N.  840. 

6  Hart  v.  Hudson  Biver  B.  Co.  84  N.  Y.  66b 

7  Nowell  v.  Wright,  8  Allen,  166. 

8  Brady  v.  Chicago,  4  Blss.  448.    And  see  Witherley  v.  Begentii 
€biial  Co.  12  Com.  B.  N.  8.  2 ;  Cornelius  v.  Appleton,  22  Wis.  6-i6. 

9  Patterson  v.  East  Bridge,  40  Me.  404 ;  Wiggins  v.  Boddlngtoi)* 
Car.  <fe  P.  544. 

10  French  v.  Boston,  129  Mass.  582 ;  87  Am.  Bep.  a08L 

11  McBongall  v.  Salem,  110  HaaH&  2L 

2  73.  Contributory  ni^ligeaoe.— In  order  to  recover 
for  personal  injury  sustained  by  a  defect  in  a  bridge^ 
the  plaintiff's  conduct  in  going  upon  the  bridge  must 
have  been  that  of  a  prudent  and  careful  man.^  It  must 
appear  both  that  the  bridge  was  defective,  and  that  the 
plaintiff  was  in  the  use  of  ordinary  care.^  But  due  care 
on  the  plaintiff's  part  need  not  be  shown  by  direct 
proof,  it  may  be  inferred  from  the  facts  in  evidence.* 
If  the  plaintiff  iuiows  of  the  defect  in  the  bridge  or  of 
its  unsafe  condition,  yet  attempts  to  cross,  his  con- 
tributory negligence  bars  an  action  for  injury  sus- 
tained.^ The  same  is  true  where  he  had  reasonable 
ground  to  apprehend  that  the  bridge  was  unsafe,*  or 
the  defect  was  such  that  no  person  of  ordinary  care 
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could  fail  to  observe  it,*  or  where  he  attempts  to  cross  a 
bridge  rendered  practically  impassable.^  But  it  has 
been  held  that  the  knowledge  of  its  unsafe  condition 
was  not  contributory  negligence  without  distinct  notice 
to  him  or  the  public  not  to  use  it,^  and  it  is  no  defense 
that  notice  of  such  unsafe  condition  had  been  posted  if 
such  notice  had  been  taken  down  before  the  accident, 
though  by  persons  acting  without  authority.'  A  town, 
is  not  liable  where  a  bridge  breaks  down  under  an  un- 
reasonable and  extraordinary  load,  which  reasonable 
care  and  prudence  could  not  have  anticipated,^^  nor 
where  tlie  accident  happened  on  account  of  the  youth 
and  vicious  conduct  of  the  plaintiff's  horse,^^  nor  where 
the  plaintiff  at  the  time  was  driving  at  a  prohibited 
speed.1^  But  this  is  not  so  if  the  accident  was  occasioned 
solely  by  the  defect  in  the  bridge.^*  Tliat  the  horse  was 
running  away  at  the  time  is  no  defense  if  the  driver  was 
not  negligent.!*  And  it  is  not  negligence  per  ae  to 
undertake  a  journey  on  a  dark  night,  and  not  being  able 
to  see  to  allow  the  horse  to  take  his  own  oourseJ^  A 
city  permitting  a  bridge  spanning  a  ravine  from  eight 
to  fifteen  feet  deep  to  be  without  a  railing,  may  be  held 
liable  for  an  injury  sustained  by  one  who  falls  there- 
from while  endeavoring  to  cross  it  on  a  very  dark  and 
rainy  night,  although  the  person  so  attempting  to  cross 
knows  of  the  dangerous  condition  of  the  bridge.^* 

1  Folsom  V.  UnderhiU,  96  Vt  680. 

2  Crampton  v.  Solon,  11  Me.  88S. 
8   Foster  v.  Deerfleld,  18  Me.  380. 

4  Whitehead  v.  Philadelphia,  2  Phlla.  99 ;  Earlvllle  v.  Carter,  6 
HI.  App.  421;  Achtenha«ren  v.  Watertown,  18  Wis.  881.  But  see 
Prince  George  Co.  Coiumra.  v.  Bargess,  61  Md.  20 ;  47  Am.  Rep.  746,  lu 

5  Folsom  v.  Underbill,  86  Vt.  580. 

6  Cornelius  v.  Appleton,  22  Wis.  68Sw 

7  Prince  George  Co.  Commrs.  v.  Burgeos,  91  Md«  20 ;  47  Am  Bepw 
74fi,  n. 

8  HunplireyB  V.  Armstrong  Co.  S6  Fa.  St.  201 
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9  Brown  9.  Jefferson,  16  Iowa,  sail. 

10  WUflon  V.  Oranby,  47  Ooniu  SO ;  M  Am.  Bepu  SL 

11  BU8SV.  Welbraham,8AUen,6M. 

12  Helaod  v,  Lowell,  3  Allen.  407 ;  Abbott  «.  Woloott, »  Vt  668. 

13  AbbQtt  V.  Wolcott,  38  Vt  666. 

14  Kandershed  v.  Dabuqae,  25  Iowa,  108^   See  also  Wacd  «.  Town 
of  New  Haven,  43  Gonu.  14a. 

15  Sector  «.  Pierce,  3  Tbomp.  ft  C.  4]fi. 

16  lioewer  v.  Sedalla,  77  Mo.  43L 

i  74.  Hotioe  of  defect — Aetion  for. — The  proper  offi- 
cers uva&t  have  notice  of  the  defect  in  a  bridge.^  Notice 
to  any  member  of  the  town  board  is  notice  to  the  town.' 
Township  officers  cannot,  however,  Ignore  common 
sense  and  ordinary  axperience  in  discharging  their 
duties,  and  neglect  to  keep  in  repair  a  bridge  which  is 
generally  suspected  to  have  become  weakened  from 
age,  merely  because  they  have  had  no  actual  notice  of 
any  defect.*  The  mere  fact  that  they  have  not  been 
notified  wHI  not  necessarily  relieve  their  liability  to  one 
injured  by  their  failure  to  discover  and  repair  the  de- 
fect.^ Actual  notice  is  not  necessary  where  the  circum- 
stances are  such  that  ignorance  is  in  itself  negligence.^ 
A  defective  condition  continuing  for  several  weeks  raises 
a  presumption  of  notice.'  In  New  Hampshire  notice  iA 
not  necessary .7  Liability  may  be  incurred  from  neglect 
in  inspecting  or  repairing  bridges  whether  the  need  of 
repair  be  obvious  or  not,  and  negligence  is  question  for 
the  jury.^  The  plaintiff  need  not  expressly  aver  that 
the  means  for  repairing  the  bridge  were  at  the  disposal 
of  the  corporation,  unless  by  some  statutory  provision 
the  possession  of  means  is  a  condition  precedent  to  its 
liability.*  Notice  of  the  condition  of  the  bridge  should 
be  alleged  ;^^  and  where  the  liability  is  special  and 
defined  by  statute,  facts  showing  the  existence  of  this 
liability  must  be  set  forth."  The  construction,  after  an 
accident,  of  a  new  bridge  in  a  different  manner  is  an 
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admission  that  the  former  one  was  Improperly  oon- 
structed,  but  ao^  that  the  defeeta  were  attribatcible  to 
negligence.^'  To  show  negligenoe  in  }>eniiitting  the 
erection  of  a  'bridge,  a  resolution  ordering  its  removal 
is  admissible."  The  records  of  the  board  of  supervisors 
are  not  admissible  to  show  that  they  appropriated 
money  for  repairing  or  reeonstructii:^  the  bridge*^ 

1  Heilner  v.  Union  Co.  7  Oreg.  83. 

2  Jaqulsh  v.  Itbaca,  86  Wis.  106, 
8   Medina  V.  Perkins,  48  Mlcb.  67. 

4  Bo6twi6k  V,  Barlow,  14  Him,  177. 

5  Hover  v.Barkboof,  44  Jr.T.UBL 

6  Johnson  V,  Milwaukee,  46  WI&  M8^ 

7  Morrell  v.  Beering,  8  N.  H.  53. 

8  Huffv.  Powesbiek  Co.  flO  Iowa,  S20L 

9  Shartte  «.  Minneapolis,  17  Mbin.  8Q6L 
10  Hilner  o.  Union  Co.  7  Oreg.  83. 

U  Bart>our  Co.  v.  Horn,  48  Ala.  648. 

12  Kansas  Pac.  "Ry.  Co.  v.  Miller,  2  Colo.  44& 

18  Sewell  V.  Cohoes,  75  N.  Y.  45. 

U  Titler  V,  Iowa  Co.  48  Iowa,  90. 

2  76.  WhatadoptionofMdgesnflLoiovit.-— The  erection 
and  support  of  a  bridge  by  a  town,  and  the  use  of  it  by 
the  public  for  tliirty-eight  years,  is  sufficient  proof  of  its 
exlstance  as  a  highway,  on  the  presumption  of  a  laying 
out,  tt  grant,  or  a  dedication  to  render  a  town  liable  for 
an  injury  occasioned  by  its  being  out  of  repair.^  It 
may  be  adopted  by  user.'  Though  erected  by  an  in- 
dividual for  his  own  benefit,  yet  if  dedicated  to  the  pub- 
lic and  used  by  them  for  so  long  a  time  as  to  evince  its 
public  usefulness,  it  must  be  repaired  by  them.'  But 
where  under  authority  of  statute,  individuals  for  their 
own  benefit  were  allowed  to  destroy  a  ford  by  deepen- 
ing the  river,  and  they  erected  a  bridge  in  its  plaoe,  uaer 
by  the  public  does  not  relieve  them  from  duty  of  repair- 
ing it  and  charge  it  upon  the  county.^  A  bridge  after  a 
l^ublic  way  is  located  over  it  should  be  opened  lu  ifk 
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reasonable  time,  and  !f  permitted  to  be  need  for  nearly 
a  year  after  its  location  by  the  puMio  prior  to  the  in- 
jury, the  town  is  liable.*  A  town  that  had  voted  money 
for  the  maintenance  of  a  bridge  built  at  private  expense, 
althongh  it  was  not  applied  thereto  until  after  tho 
accident,  is  estopped  to  deny  that  the  bridge  had  beeii 
built  without  the  consent  of  the  legislature  over  a  navi- 
gable stream.^  Whether  a  foot-bridge  built  without 
permission  by  the  adjoining  town  has  become  a  public 
highway  so  as  to  make  the  dity  liable  is  a  question  of 
fact  for  the  jury.' 

1  WilUams  V.  Cummlnirtoti,  18  Pick.  312. 

2  Bex.  V.  Kent,  2  Maiile  A  a  513 ;  S.  C.  18  Eaat)29QL 
S   State  V.  Campton,  2  N.  H.  513. 

4  Bex.v.Kent,13Ea8t,23a:  &C.2MaaleA6iMaL 

5  Bradbary  v,  Benton,  69  He.  101 

6  BJuxfe  V.  Fulton,  34  Wis.  fioe. 

7  Johnson  v.  Milwaukee,  46  Wis.  568L 

2  76.  CoQutiat,  liaMUty  of. — In  the  absence  of  statute, 
no  action  lies  against  a  county  for  injury  from  a  defect' 
in  a  bridge.^  In  Iowa  a  different  rule  prevails  ;  there  a 
county  is  liable  for  failure  to  repair  a  county  bridge 
even  in  the  absence  of  statute^'  And  in  Pennsylvania, 
if  no  duty  has  been  imposed  by  the  legislature  or  by 
prescription,  that  of  repairing  a  public  bridge  rests  on 
the  county,  city,  or  borough  where  it  exieto.'  But 
generally,  whether  a  county  is  liable  depends  upon 
the  State  statute.  There  is  no  liability  imposed  upon 
counties  in  California,^  Illinois,^  Mississippi,*  or  Ne- 
braska.7  In  Alabama  no  action  lies  unless  the  bridge 
was  erected  by  contract  with  the  court  of  county 
commissioners.^  In  Indiana  counties  are  liable,^  and 
in  Iowa  also;^®  and  this  though  part  of  the  cost  of 
the  bridge  has  been  defrayed  by  contributions  from 
others ;"  but  it  must  be  shown  that  prior  to  the  aod- 
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dent  the  oonnty  had  assumed  control  of  the  bridge,  or 
had  made  appropriations  for  holding  or  keeping  it  in 
repair."  And  the  term  "  county  bridges ' » includes  only 
those  which  require  a  great  expenditure  of  money." 
Where  the  bridge  cost  but  seventy-five  dollars  and  the 
repairs  would  have  cost  but  five,  the  county  is  not 
liable ;  ^^  and  a  bridge  twelve  or  fourteen  feet  wide  and 
three  feet  across  over  a  small  ditch  or  ravine  in  which 
there  is  no  running  water  is  not  a  county  bridge.^^  In 
Georgia  if  a  bridge  is  let  out  by  contract  and  the  county 
faUs  to  take  the  statutory  bond,  it  is  liable  for  damages 
from  its  defective  construction,  though  the  injury  oc- 
curred more  than  seven  years  after  the  completion  of 
the  work.^« 

1  Ensign  V,  LiTingston  Co.  Sapervlsors,  25  Hnn,  20 ;  Reardon  v. 
St.  Louis  Co.  38  MoTsSS ;  Wood  t».  Tipton  Co.  7  Baxt.  112 ;  White  v, 
Chowan  Co.  Commra.  90  N.  C.  437 ;  47  Am.  B,ep.  534 ;  Cooley  Consti- 
tutional Limitations,  247.    See  also  Clark  v.  Adair  Co.  79  Mo.  536. 

2  Huston  V.  Iowa  Co.  43  Iowa,  4Ad. 

3  Meadvllle  v.  Erie  Canal  Co.  18  Pa.  St  06. 

4  IXuffhian  v.  Ban  Joaquin,  21  CaL  426 ;  Crowell  v.  Sonoma  Co.  25 
Cal.  813. 

5  Helges  v.  County,  6  IlL  567. 

6  Brabham  v.  Supervisors  of  Hinds,  54  Miss.  863. 

7  Woods  V.  Colfax  Co.  Commrs.  10  Neh.  582. 

8  Sims  V.  Butler  Co.  49  Ala.  110. 

9  Commrs.  of  Morgan  Co.  v.  Prltchett,  85  lud.  68. 

10  Krause  v.  Davis  Co.  44  Iowa,  141 ;  Chandler  v.  Fremont  Co.  42 
Iowa,  58  ;  Albee  v.  Floyd  Co.  46  Iowa,  177. 

11  Moreland  v.  Mitchell,  40  Iowa,  394 ;  Albee  v.  Floyd  Co.  46  Iowa, 
177. 

12  TItler  v.  Iowa  Co.  48  Iowa,  60. 

13  Taylor  v.  Davis  Co.  40  Iowa,  295 ;  Moreland  v,  Mitchell  Co.  40 
Iowa,  394  ;  Soper  v.  Henry  Co.  26  Iowa,  264. 

14  Chandler  v,  Fremont  Co.  42  Iowa,  57. 

15  Soper  V.  Henry  Co.  26  Iowa,  264. 

16  Mackey  v.  Murray  etc.  Co.  69  Oa.  832. 

i  77.  OUigatioiii  of  towxu  to  maintaiiL  bridges .  —  In  the 
New  England  States  generally,  the  duty  is  imposed 
upon  the  towns  to  keep  their  bridge  in  suitable  repair.^ 
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The  same  is  tme  of  Illinois,^  Chicago,  and  '^soonsin.* 
The  rule  seems  to  be  different  in  New  York/  Michigan,^ 
and  Louisiana.^  This  subject  is  one  of  statutory  regula- 
tion almost  entirely.  A  municipality  assuming  to  build 
a  bridge  is  not  liable  for  injuries  from  its  defects,  where 
the  statute  authorizing  the  corporation  to  take  possession 
of  the  bridge  is  invalid  J  But  in  Illinois,  where  towns 
are  required  to  maintain  their  bridges,  it  was  held  that 
although  a  city  was  under  no  obligation  to  make  ap- 
proaches for  the  convenience  of  its  citizens  to  a  bridge 
built  by  a  corporation  within  its  limits,  still,  If  such 
approaches  are  voluntarily  constructed  by  the  city, 
they  must  be  made  safe  for  travelers.*  But  in  Massa- 
chusetts, towns  are  not  liable  for  injury  from  defect  In 
bridges,  though  a  part  of  the  public  highway,  where  a 
railroad  company  is  bound  by  law  to  keep  the  bridge 
In  repair.*  In  Kansas,  a  bridge  situated  wholly  within 
the  limit  of  a  city  is,  with  its  approaches,  a  part  of  the 
public  «ti«et,  and  one  injured  thereon  may  recover 
damage  in  the  same  manner  as  though  the  injury  had 
taken  place  on  a  street.^<^  A  city  giving  consent  to  a 
bridge  company  to  construct  approaches  to  the  bridge 
along  the  street,  is  liable  only  for  such  necessary, 
usual,  and  natural  consequences  as  it  might  reasonably 
foresee  would  result  from  the  license.^  A  city  is  not 
liable  for  defects  in  a  county  bridge  though  partly 
located  within  the  town,^'  unless  the  city  has  adopted  it 
as  a  highway." 

1  Shearman   A  Bedfleld  Negligence,  2}  847,  348 ;   2  Thompson 
Negligence,  i  710. 

2  Chicago  t;.  Powers,  42  IlL  160 ;  Mechanlcsbai^  v.  Meredith,  54 

II1.M. 

8  Shearman  A  Bedfleld  Negligence,  {{  847, 848. 

4  1  Thompson  Negligence,  {  82L 

6  Leonl  v.  Taylor,  20  Mich.  14& 

6  King  V.  Police  Jary  of  St  Landry,  12  La.  An.  858. 

7  Cimhff  V.  Mayor  etc  of  Albany,  2  N.  Y.  rev.  S.  C.  2  Bach.  WK 


f  T8  aniDaaB.  1112 

«  JoUo^«.yerley,85ni.«. 

9  Sawjrer,  v.  Northfleld,  7  Cash.  400 ;  Hoti«e  v.  Somervlllej  lao 
961. 


10   £Qd<Bmv.lCUler,ao&an.«M. 

U    East  &L  LpiUB  v.  Lockhead,  7  Mo.  App.  8^ 

12    Danlela  v.  Mayor  etc.  of  AttaeQS,  M  Ga.  79 :  Blahop  v,  CeHtraUa, 
49  Wis.  66U ;  Carpenter  v.  Cohoes,  81 3^.  Y.  21 ;  87  Am.  Bep.  468. 

IS   Bishop  V.  OentraUa,  49  Wis.  6M. 

2  78.  BxidgM  botwtiyiL  tki^iaakag  tow  or  oonntieB. — 
Where  a  bi^dge  connecting  two  counties  is  negligently 
allowed  to  g^t  out  of  repair,  both  counties  are  liable.' 
In  Massachusetts,  in  ease  of  a  bridge  between  two 
towns,  an  action  will  lie  against  one  town  for  an  injury 
caused  by  a  defect  in  that  portion  of  the  bridge  which 
it  was  bound  to  keep  in  repair.'  In  Wisconsin  the 
towns  are  jointly  and  severally  liable.'  In  some  States 
the  liability  is  joint.^  In  Yermont  the  judgment  must 
be  rendered  against  all  the  towns  or  none.^  In  Kew 
York  the  commissioners  of  highways  of  adjoining 
towns  are  jointly  not  severally  liable  for  failure  to  re- 
pair the  bridge  on  a  dividing  stream.'  A  town  cannot, 
however,  either  in  whcde  or  in  part,  relieve  itself  from 
its  several  liability  prescribed  by  statute  for  defects 
witliin  its  limits,  by  uniting  with  aaother  town  in  main- 
taining a  bridge  across  a  stream  which  constitutes  the 
dividing  line  between  them,  although  both  towns  are 
negligent,  and  the  bridge  is  defective  in  the  neighboring 
town,  where  the  accident  is  caused  by  a  defect  on  their 
own  side  of  the  line.^  Where  the  expense  of  keeping  a 
bridge  in  repair  is  imposed  upon  several  towns  and  a 
railroad  company  jointly,  with  a  provision  that  the 
municipal  authorities  of  one  of  the  towns  shall  have 
the  care  and  superintendence  of  it,  no  actkm  lies  against 
said  town  in  favor  of  the  railroad  company  to  re- 
cover damages  sustained  by  it  from  a  defect  iu  the 
bridge.' 
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1  Bipley  9.  Chosen  Freeholders  of  Easex  4t  HiutooOt  40  If •  J.  L.  tfL 

2  Whitman  v.  Groveland,  131  Mass.  fiNL 

8   Welsenberg  v,  Wlnneconne.  56  Wis.  <M7. 

4  Bapho  etc.  Townships  v,  Moore,  68  Pa.  St.  404;  Feckham  v. 
Barllngton,  Brayt.  134  ;  Brown  v.  Fairhaven,  47  Vt^  386. 

5  Brown  v.  Falrhaven,  47  Vt  386. 

6  Theall  v.  Yonkers,  21  Hun,  265 ;  Bryan  v.  Landon,  8  Han,  800. 

7  Perkins  v.  Oxford,  66  Me.  545. 

8  Maiden  etc.  B.  B.  Co.  v.  Charlestown,  8  A.Ilen,  245. 

i  79.  Liabilityofofficersinohargeof  bridge.— Whether 
the  commissioners  of  highways  are  liable  for  negligence 
in  building  bridges,  or  in  allowing  them  to  get  out 
of  repair,  depends  very  largely  upon  statute.  In  Ala- 
bama,^ Louisiana,'  and  Indiana'  they  are  liable.  In 
Indiana  this  is  so,  though  the  action  is  not  expressly 
authorized  by  statute.^  In  New  York  they  are  liable, 
but  their  liability  is  not  absolute,  but  depends  ux)on 
their  having  funds.^  Even  in  that  State,  however,  a 
commissioner  having  undertaken  to  build  a  bridge  is 
liable  for  negligence  in  its  construction  to  tho£^  injured 
without  fault,  although  sufficient  means  had  not  been  put 
into  his  hands  to  build  it.^  If  by  reasonable  inspection 
the  commissioners  could  have  ascertained  the  defect, 
they  are  liable  for  failing  to  do  so.^  And  a  commissioner 
who  received  notice  a  year  before  the  accident  and 
fails  to  repair  is  liable ;  in  such  a  case  he  is  to  be  sued 
alone ;  no  action  can  be  brought  against  his  successor.* 
Where  there  is  a  bridge  over  a  canal  where  it  intersects 
a  county  road,  the  county  commissioners  are  not  re- 
lieved from  seeing  that  such  bridge  is  kept  in  repair  by 
the  fact  that  it  is  the  duty  of  the  canal  company  to 
maintain  it.'  In  some  of  the  States  no  civil  action  by 
an  individual  lies  against  those  having  charge  of  bridges 
for  negligepce  in  their  construction  or  maintenance. 
This  rule  prevails  in  Ohio,^®  New  Jersey ,^^  and  North 
Carolina." 
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1  Smoot «.  Mayor  etc.  of  Wetnmpka,  24  AUk  112. 

2  HoDcrton  v.  Police  Jnry,  8  La.  An.  608. 
8   Perry  v.  Barnett,  66  Ind.  622. 

4  Hoase  v.  Mont.  Co.  Ck>mmrB.  60  Iii<L  881 ;  PrlteheCt  «.  Monan, 
82  Ind.  210. 

5  Smith  V.  Wright,  27  Barb.  821,  rev.  8.  0. 24  BaTb.  170 ;  Horer  v. 
Barkhoof ,  44  N.  Y.  113. 

6  Bector  v.  Pierce,  3  Thomp.  A  C.  410w 

7  Bostwicic  V.  Barlow,  21  N«  V.  Snpr.  177. 

8  Lament  v.  Haight,  44  IIow.  Pr.  1. 

9  Egler  v.  Allegheny  Co.  Commrs.  4B  Mo.  287. 

10  Diinlap  V.  Knapp,  14  Ohio  St  64. 

11  Boird  of  Chosen  Freeholder  r.  Strader,  IS  N.  J.  L.  lOB  ;  Oodey 
V.  Chosen  Freeholders  of  Eaaex,  27  N.  J.  L.  410. 

12  Kinsey  v.  Jones,  8  Jones  (N,  C.)  188. 

2  80.  Liability  of  private  individnali.— Although  a 
bridge  is  generally  used  by  the  public,  yet  if  It  was 
built  over  a  private  way  by  an  individual  for  his  own 
benefit,  he  is  not  liable  for  its  want  of  repair,^  even  if  it 
had  been  used  by  the  public  for  nearly  thirty  years.' 
But  if  the  public  used  the  bridge  with  his  knowledge 
and  permission,  and  the  defendant  knew  the  bridge  to 
be  unsafe,  and  it  was  in  apparently  good  condition, 
he  is  liable.' .  An  individual  or  a  corporation  for  whose 
exclusive  benefit  a  bridge  ]i^  made  over  a  highway 
must  keep  it  in  repair,  and  is  liable  for  the  conse- 
quences of  failing  to  do  so.^  Thus,  a  grantee  of  a  canal 
right  is  liable  to  a  town  for  the  amount  of  a  Judgment 
recovered  against  the  town  for  an  injury  to  the  trav- 
eler, caused  by  his  neglect  to  keep  in  repair  a  bridge 
built  by  his  grantor  to  carry  an  existing  highway  over 
the  canal  .^  A  corporation  bound  in  consideration  of  ita 
franchise  to  keep  a  bridge  in  repair  is  liable  for  injury 
from  a  defect,  whether  latent  or  patent,  unless  it  was 
the  result  of  inevitable  accident  or  the  act  of  a  third 
person  of  which  it  had  no  notioe,  though  ordinary  oare 
was  used  in  its  erection.*  But  the  obligation  is  propor- 
tioned to  the  public  rights  of  way  then  existing,  and  is 
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not  increased  if  the  pnbUo  sabeeqnently  acquire  greater 
rights  therein  J 

1  state  v.  Seawell,  S  HawkB,  BML 

2  Louisville  etc.  Canal  Cki.  v.  Maiphy,  9  Bnali,  882. 

5  Campbell  v.  Boyd,  88  N.  C.  129 ;  48  Am.  Bep.  710. 

4  Heacock  v.  Sherman.  14  Wend.  58 ;  Dygert  v.  Sehenck,  2S  Wend. 
446 ;  Trastees  of  Benton  v.  Tuttle^  Ohio  l^t.  6i ;  Pa.  B.  B.  Co.  v. 
Duqueane  Boroasrh,  46  Pa.  St.  223 ;  Pa.  A  Ohio  Canal  Oa  v.  Qraham, 
68  Pa.  St.  290;  Phoenizvllle  v.  Ph<Bnix  Iron  Co.  46  Pa.  St.  186 ;  Noblea 
V.  LanflTley,  66  K.  C.  287.  But  see  MeadvlUe  v.  Erie  Canal  Co.  18  Pa. 
St.  66. 

6  Wobnrn  v.  Henshaw,  101  ICaas.  1S8. 

•   Pa.  A  Ohio  Canal  Ca  v.  Graham,  63  Pa.  St.  290. 

7  PtaiBnixyIUeo.PlMBOlxIxoiiCoi.45Pia.St.lHw 
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CHAPTER  Vni. 

CANAIiS. 
{  81.    Duties  and  liabilities  respecting. 

2  81.  Daties  and  liabilities  respecting.  —  Canal  com- 
panies are  not  common  carriers.^  They  are  not  liable 
for  mere  accident;  there  must  be  some  ingredient  of 
negligence  or  misconduct.'  They  are  bound  to  use 
reasonable  care  to  make  the  navigation  secure.'  They 
are  liable  if  they  fail  to  construct  the  canal  of  the  re- 
quired width  and  depth  to  one  injured  from  their  fail- 
ure to  do  so ;  *  but  not  for  an  injury  from  an  unknown 
obstruction,  which  could  not  have  been  guarded  against 
without  the  exercise  of  extraordinary  care.*  Where  a 
boat  struck  against  a  stone  in  the  bottom  of  the  canal, 
and  it  appeared  that  the  boat  had  made  several  trips 
before  the  same  season  in  safety,  one  of  which  was  but 
a  week  previous,  that  the  stone  did  not  look  as  if  it  had 
been  long  in  the  water,  that  it  was  not  visible,  that  there 
was  no  evidence  as  to  how  it  came  there,  or  that  the 
officers  knew  of  it,  the  company  is  not  liable.^  For 
failing  to  reasonably  remove  a  sunken  canal  boat  they 
are  liable.^  Wherever  their  canal  crosses  a  public  high- 
way they  must  erect  and  maintain  a  suitable  bridge ; ' 
and  where  they  erect  a  swivel  bridge  they  are  liable  for 
neglecting  to  erect  ordinary  safeguards  to  prevent  acci- 
dent.' In  the  absence  of  a  reserved  power  to  alter  the 
charter  after  a  State  has  finally  granted  a  canal  to  a 
canal  corporation,  the  legislature  cannot  by  subsequent 
law  impose  upon  the  company  the  obligation  to  con- 
struct or  repair  bridges  across  the  canal.^^  it  is  not 
responsible  for  the  result  of  repairs  made  bona  fide 
with  a  view  to  maintain  the  efficiency  of  the  canal,^^ 
nor  for  loss  of  sticks  of  timber  from  rafts  by  theft,  sink- 
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ing,  or  otherwise,  withont  wrongful  act  on  the  part  of 
the  company  or  its  servants.^'  Canal  corporations  are. 
under  no  obligation  to  fence  their  towing  path  as  against 
third  persons,  although  the  public  have  right  of  way  on 
the  land  adjoining.^  Persons  navigating  boats  on 
canals  must  have  the  bottoms  of  the  boats  so  made  aa 
not  to  obstruct  tow-lines,  and  this  duty  exists  independ- 
ent of  statute.^*  Where  the  plaintiff's  horses  were  stand- 
ing without  a  driver  on  the  tow  path  of  a  canal,  and 
were  drawn  into  the  canal,  the  defendant  is  liable  if  the 
horses  were  in  their  proper  place  at  the  time ;  and  the 
fact  that  a  driver  might  have  moved  them  and  avoided 
the  accident  does  not  as  a  matter  of  law  render  plaintiff 
guilty  of  contributory  negligence  in  not  having  a  driver 
with  them.^^  An  attempt  to  pass  the  locks  of  a  canal 
knowing  them  to  be  out  of  repair,  is  not  contributory 
negligence.^*  A  city  which  uses  private  canals  for 
drainage  purposes  is  bound  to  keep  them  open,  free 
from  obstructions  and  in  good  repair,  so  as  to  prevent 
an  overflow  of  adjoining  lands.^'^  A  superintendent  of 
canal  repairs  is  liable  for  an  improper  discharge  of  his, 
duties.^3  He  must  repair  without  orders  from  the  canal 
commissioners.^  One  who  contracts  with  the  State  to 
keep  a  canal  in  repair  is  liable  for  neglect  to  discharge 
his  duty  to  any  one  slistaining  special  damage  thereby ;  * 
and  it  is  not  necessary  to  establish  his  liability  that  the 
defect  be  such  as  to  be  apparent  to  everybody,  or  that 
notice  of  the  defect  be  brought  to  him,  it  is  sufficient  if 
it  appears  that  the  defects  were  such  as  the  contractor 
might  by  reasonable  examination  and  tests  have  dis- 
covered.^ An  allegation  in  a  complaint  that  the  de- 
fendant being  a  canal  commissioner  was  bound  to  repair 
the  banks  of  the  Erie  Canal  at  a  certain  place  in  a 
division  placed  under  his  particular  supervision,  is  suf- 
ficient to  show  that  the  daim  was  brought  against  him 


;  81  CANALS.  138 

in  his  private  character;  and  it  is  not  necessary  to 
lOlege  he  had  sufficient  means  to  make  the  repairs.**  One 
who  holds  possession  of  a  mill  upon  a  canal  under  a  deed 
made  to  him  under  an  order  of  court,  which  binds  liim 
to  make  repairs  in  a  canal,  cannot  dispute  the  validity  of 
l^e  order  of  court  and  the  deed  in  order  to  excuse  him- 
self from  making  repairs.**  In  an  action  against  a  canal 
company  for  damages  from  the  fall  of  rock  from  a  bank, 
it  is  incumbent  on  the  plaintiff  to  show  negligence  on 
lAie  part  of  the  defendant;  in  the  absence  of  any  evi- 
dence that  the  rock  blasted  twelve  years  before  had  been 
iAiaken  until  the  accident,  the  complaint  was  dismissed.^ 

1  Pa.  Canal  Co.  v.  Burd,  90  Pa.  St.  281 ;  SS  Am.  Rep.  859 ;  Excluuige 
nre  Ii^s.  Co.  V,  Del.  &  H.  Canal  Go.  10  Bosw.  180. 

2  Hlgglns  V.  Chesapeake  etc.  Canal  Co.  8  Har.  (DeL)  411. 

8  Parnaby  v,  Lancaster  Canal  Co.  11  Ad.  <ft  £.  223 ;  Xlzchanire  Fire 
Trs.  Co.  V,  DeL  A  H.  R.  R.  Co.  10  Bosw.  180 ;  Pa.  Canal  Co.  v.  Bard,  90 
Pa.  8t.  281 ;  86  Am.  Rep.  (VHI. 

4   Riddle  v.  Proprs.  of  Locks  and  Canals,  7 Mass.  169 ;  5  Am.  Bee.  SSL 

6  Pacific  Canal  Co.  v.  Burd,  90  Pa.  St.  281 ;  85  Am.  Rep.  659. 

•   Exchange  Fire  Ins.  Co.  v.  DeL  A  H.  Canal  Co.  10  Bosw.  1801 

7  Pamably  v.  Lancaster  Canal  Co.  U  Ad.  <ft  E.  228. 

8  Union  Canal  Co.  v,  Ptnegrove,  6  Watts  Jfc  S.  600;  Leopard  «• 
Cftiesapeake  etc.  Canal  Co.  1  Gill,  222.    See  anUf  {  80. 

9  BCanley  v.  St.  Helens  Canal  etc.  Co.  2  HnrL  A  N.  840. 
.  10   Erie  V.  Erie  Canal  Co.  60  Pa.  St.  174. 

11  West  Branch  etc.  Canal  Co.  v.  MuIUner,  68  Pa.  St.  887. 

12  Watts  V.  Savannah  A  O.  Canal  Co.  64  G%.  88  ;  37  Am.  Rep.  6IL 

13  Binks  V.  S.  Y.  Ry.  etc.  Co.  3  Best  A  Smith,  244. 

14  Sherman  v.  Western  Transp.  Co.  62  Barb.  150. 

16  Schoomaker  t>.  HcNally,  6  Thomp.  A  C.  47 ;  S.  C.  8  Hon,  4Uw 

16  Johnson  v.  Belden,  47  N.  Y.  130 ;  S.  C.  2  Lans.  438. 

17  Savannah  v.  Cleary,  67  Ga.  158. 

18  Hicks  v.  Dorn,  42  N.  Y.  47 ;  S.  C.  1  Lans.  81 ;  54  Barb.  172L 

19  Adsit V.Brady, 4 Hill, 680. 

20  Robinson  v.  Chamberlain,  84  K.  Y.  889 ;  Johnson  v.  Belden,  47 
K.  Y.  130 ;  2  Lans.  433 ;  French  v.  Donaldson,  57  N.  Y.  496 ;  5  Lans. 
293 ;  Fulton  Fire  Ins.  Co.  v.  Baldwin,  87  N.  Y.  648 ;  Conroy  v.  Gale,  ft 
Lans.  344,  affirmed  47  N.  Y.  666. 

21  Stack  v.  Bangs,  6  Lans.  262. 

22  Griffith  V.  Follett,  20  Barb.  «20i 

23  Wobumv.  Hen8haw,101Mafla.l98; 

24  Weitner  v.  DeL  etc.  Canal  Co.  4  Bob.  (K.  Y.)  281 
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CHAPTER  rX. 

OABBIEBS  OF  PAfiSEHaEBS. 

82.  General  duty  as  to  care. 

8S.  General  obligation  to  provide  safe  means  of  oonveTaaee. 

M.  Uabillty  for  negligence  dt  manufacturer  or  for  latent  defects. 

8Sti  Duty  In  constructing  platform  and  In  furnishing  safe  Ingress 

or  egress, 

fli.  Announcing  stations  —Allowing  passengers  to  allgbt  or  mount. 

87.  Sick  or  infirm  passengers — Assisting  passengers  ofT. 

88.  Duty  to  arrange  time-tables  so  as  to  prevent  collisions. 

88.  Who  are  regarded  as  passengers — Persons  resorting  to  station* 

9Ql  Removal  of  passengers  from  cars. 

9L  I>aty  to  prevent  passengers  from  getting  left. 

92.  Degree  of  care  required  of  passengers  generally. 

93L  Duty  in  alighting  from  or  mounting  cars. 

94.  Mounting  train  while  it  ia  in  motion. 

95w  Jumping  from  a  train  in  motion. 

IML  Riding  in  wrong  car. 

97.  Riding  on  platform  or  in  other  dangerous  position. 

98.  Persons  riding  on  freight,  construction,  or  hand-cars, 

99.  Protruding  arm  from  window. 
lOOi  Action  for  injury. 

Presumption  of  negligence— Burden  of  proot 


I  82.  General  duty  as  to  care.  —  Common  carriers  of 
passengers  for  hire  are  bound  to  use  the  utmost  care 
and  skill  which  prudent  men  use  under  the  same  cir- 
cumstances, and  are  liable  for  the  slightest  neglect ;  ^ 
but  they  are  not  insurers.'  They  are  not  liable  for  in- 
Junes  sustained  in  spite  of  extraordinary  diligence  ex 
ereised  in  their  behalf ; '  nor  for  casualties  which  could 
not  be  foreseen  or  guarded  against ;  ^  nor  for  injury 
resvdting  from  accidents  against  which  the  highest  de- 
gree of  sJdll,  foresight,  and  diligence  would  have  been 
unavailing.^  The  care  to  be  nsed  is  not  necessarily  the 
use  of  snch  precautions  as  it  is  apparent  after  an  acci-. 
dent  in%ht  have  prevented  the  injury,  but  the  utmost 
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care  of  cantioDs  persona  without  knowledge  that  the  ac- 
cident might  occur;*  uorsucha  degree o(  vigOaiiGeBs 
would  be  IncouBisleat  with  the  mode  of  conveyanoe 
adopted,  or  as  would  render  ita  use  impracticable ;  nor 
the  utmost  degree  of  care  which  the  human  mind  Is 
capable  of  inveatiag,  but  the  highest  d^ree  of  procti-  . 
cable  care  and  diligence  under  the  circumstances,'' 
Their  liability  la  the  same  though  they  use  a  road  be- 
longing to  the  Stal«,  and  the  motive  power  is  furnished, 
by  the  State,  and  Is  under  the  control  of  Its  agents.* 
A  railroad  company  operating  a  train  la  liable  for  the 
negligence  of  Ita  agent,  irrespective  of  whether  it  was 
the  owner  of  the  road  or  rolling  stoclt.'  A  depot  and. 
traclc  used  in  common  by  two  roads,  though  belon^ng 
to  one  of  them  exclusiTely,  may  be  considered  as  be- 
longiog  to  each  relatively  to  its  own  operations  and 
business  ;  each  must  protect  Its  passengers  from  the 
other's  negligence."  Under  a  contract  to  carry,  a  car- 
rier of  passengers  Is  responsible  for  tlie  conduct  of  all 
persons  whom  he  may  employ ;  so  that  he  is  nepou^- 
ble  for  any  injury  to  a  passenger  arising  from  ths 
ne^igence  of  other  carriers  or  tbelr  agents  employed 
by  him  for  tlie  purpose  of  his  undertaking." 


141  CABBIEnS  OF  PASSENaEBS.  SS 

Toll  V,  Staten  Island  R.  B.  Co.  68  K.  T.  126;  Pittsburgh  etc.  R.  R. 
Co.  V.  Pillow,  76  Pa.  St  510 ;  Nashville  etc.  R.  R.  Co.  v.  Measlno,  1 
Sneed,  220 ;  Va.  etc.  R.  R.  Co.  v.  Sanger,  16  Gratt.  a» ;  Bait.  etc.  R.  R. 
Co.  V,  Wightman.  29  Gratt.  4.11 ;  The  OriHamme,  8  Sawy.  8S7 ;  Mo- 
Kinney  v.^ell,  1  McLean,  540 ;  Maury  v.  Talmadge,  2  McLean,  157. 

2  Sherlock  v.  Ailing,  44  Ind.  184  ;  Knight  v.  Portland,  56  Me.  234 ; 
GUson  V.  Jackson  Co.  Horse  Ry.  Co.  78  Mo.  232;  McClenaghiin  v. 
Brock,  6  Rich.  17  ;  Shearman  &  Redfield  Negligence,  g  266 ;  Hntoh- 
inson  Carriers,  g  501 ;  Lawson  Contract  of  Carriers,  f  15  ;  Ro'l field 
Carriers  and  other  Bailments,  2  340  :  Thompson  Carriers  of  Pussen- 
gers,  197. 

5  Brunswick  etc.  R.  R.  Co.  v.  Gale,  56  Ga.  822. 
4   McKinney  v.  Neil,  1  McLean,  540. 

6  Pac.  Ry.  Co.  v.  Miller,  2  Colo.  442. 

6   Bowen  v.  N.  Y.  Cent  R.  R.  Co.  18  N.  Y.  408. 
J^  TuUer  v.  Talbot,  23  111.  357. 

8  Peters  v.  Rylands,  20  Pa.  St  497. 

9  Leonard  v.  N.  Y.  etc.  R,  R.  Co.  42  N.  Y.  Super.  22S. 
10    Central  R.  R.  etc.  Co.  v.  Perry,  58  Ga.  461. 

U    Ryland  v.  Peters,  1  FhUa.  264. 

J  83.  General  obligation  to  provide  safe  means  of  coop 
T^anoe. — The  carrier  must  use  the  most  exact  care  in 
providing  proper  and  safe  vehicles  for  the  transport  of 
his  passengers.^  Improvements  which  have  been  tested 
and  found  to  be  useful  and  to  materially  contribute  to 
the  safety  of  passengers  must  be  adopted,^  such  im- 
provements as  ai'e  commonly  used  by  other  carriers  in 
similar  business.'  And  where  the  omission  to  use  an  im- 
provement was  charged  as  negligence,  it  is  proper  to 
admit  evidence  to  show  that  this  improvement  had  been 
extensively  known  and  used  prior  to  the  accident,  and 
also  its  utility  as  a  safeguard  against  accidents.^  Stage 
proprietors  are  bound  to  furnish  good  coaches,  gentle 
and  well  br6ken  horses,  good  harness,  and  prudent  and 
skillful  drivers.*  Hailroad  companies  must  provide  safe 
and  suitable  cars ;  ^  and  this  whether  they  are  the  abso- 
lute owners  of  them  or  not.^  They  have  not  done  their 
duty  as  a  matter  of  law  in  merely  providing  cars  which 
"will  run  with  safety  upon  the  road,  but  will  not  resist 
the  crash  when  they  are  thrown  upon  the  ground.*    It 
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is  negligence  to  have  a  nail  projecting  from  a  car  plat- 
form, in  consequence  of  whicli  the  dress  of  a  lady 
passenger  was  caught  as  she  was  alighting  and  she  was 
injured,*  or  to  use  cars  of  too  narrow  a  guage,  which 
are  therefore  liable  to  be  battered  by  defective  rails.'® 
Sufiicient  berths  must  be  provided  both  by  rail  and 
water  carriers.^'  A  railway  company  is  liable  to  a 
passenger  for  injuries  from  defects  in  the  berth  at  a 
palace  car  which  forms  part  of  the  trainj^  In  such 
a  case,  without  notice  to  the  contrary,  a  passenger  has  a 
right  to  assume  a  sleeping  car  to  be  under  the  manage- 
ment of  those  running  the  train.^^  Braises  must  be 
kept  in  repair,^^  but  an  omission  to  place  a  chain  across 
the  bacl^  end  of  a  caboose  car  attached  to  a  freight  tialn, 
and  which  is  not  provided  for  the  carriage  of  passengers 
but  in  which  they  are  allowed  to  ride,.|s  not  negligence.^ 
Kailroad  companies  must  also  provide  and  maintain  a 
safe  track.  This  requires  that  they  use  strong  and  suf- 
ficient rails,^''  bridges  of  requisite  strength,^^  sufficient 
embankments,!^  and  proper  and  carefully  managed 
switches.^*  The  road  must  be  kept  clear  of  obstructioos, 
and  for  a  failure  in  tliis  respect,  the  company  is  liable 
for  damages  resulting  from  collision  therewith.*^  But 
the  company  is  not  bound  to  keep  its  track  clear  for 
those  whOf  being  left,  pursue  the  car  while  it  is  leaving^ 
the  station.^  A  railroad  bridge  should  be  subjected 
periodically  to  the  closest  inspection.^  Knowledge  of 
the  defect  need  not  be  brought  home  to  the  company.* 
It  is  sufficient  if  the  company  might  have  been  informed 
by  the  use  of  such  diligence  as  the  law  requires.^  If  a 
portion  of  the  track  is  weakened  or  undermined  by  a 
sudden  and  extraordinary  storm,  and  there  is  no  negli- 
gence in  regard  to  inspecting  the  track  to  see  if  it  is  saf«, 
a  company  is  not  liable  for  injury  from  the  giving 
away  or  weakening  of  the  track.^    Bat  the  omissioa  ti> 
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cacnnriiie  the  oondition  of  a  track  after  a  storm  and 
freshet  of  nnoommon  violenoe  is  negligenoe.*  And 
'Where  an  embankment  was  washed  away  by  an  un- 
precedented storm  because  of  insufficient  drainage,  the 
company  will  not  be  relieved  from  liability  by  the  fact 
that  the  road  was  constructed  under  the  supervision  of 
a  competent  engineer,  who  approved  of  the  manner  of 
drainage.^  In  an  action  for  damages  from  a  broken 
rail,  evidence  that  other  parts  of  the  road  are  in  a  bad 
condition  is  inadmissible.?  But  when  the  condition  of 
the  ties  at  the  point  of  divergence  cannot  be  ascertained 
It  is  competent  to  show  the  condition  of  those  near  to 
it.*  Unless  there  is  reasonable  ground  to  believe  that 
an  unusual  cogency  will  arise,  a  company  is  bound  to 
man  its  road  with  only  a  sufficient  number  of  brake- 
men  to  meet  the  ordinary  use  of  its  road.'^^  If  an  ao- 
ddent  results  from  the  misplacement  of  a  switch  by 
some  evil-minded  third  person,  and  there  is  no  negU* 
gence  whaetver  on  the  part  of  the  company,  it  is  not 
liable." 
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2  84.  Liability  for  negligence  of  maanfMtiixer  md  ttir 
latent  defects. — A  railroad  company  is  liable  for  an  in- 
jury sustained  by  a  passenger  in  conseqaenoe  of  the 
breaking  of  a  part  of  their  machinery,  attributable  to  a 
defect  in  the  material  of  which  it  was  made,  notwith- 
standing the  defect  was  latent  and  could  not  have  been 
discovered  by  ordinary  inspection,  if  it  could  have  been 
ascertained  by  any  tests  known  to  manufacturers  of 
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Huch  articles ;  the  raot  that  the  company  purchased  th« 
article  from  experienceii  and  skiUful  manufacturera 
does  not  shield  them  from  liahility.'  But  a  carrier  la 
not  liable  for  latent  defecla  of  such  a  character  that  no 
Bldll,  care,  or  forealgbt  could   have  detected  their  ex* 


S  Hadlcy  v.  Cnm,  M  VL  WS ;  Terkes  v.  Eaolcuh  «tc.  Co.  T  Ho. 
ApibV;;  Uelert>.Fa.R.R.Co.  S4Pa.aLZig;a)Ani.  Re^ai;  P1<i>- 

TI»Kiu3. 4I2j  20 Am*  Rfp. m\  felchudsonV. Onu>t''E:iiBlprn  Rj'. lU 
Ijiw  B.  I  C.  F.  DIv.  Hi ;  KewlbeBd  v.  Uedluid  Ry.  Co.  Lbh  K.  4  cl  b. 
.17)  J  Siokesi.  £iwt«rD  Cob.  Rr.  Co.  £  Foit.  A  F.  im ;  Ingallsu.  BlllB, » 
Mct.1;  araad  Rapids  A  Ind.  R.  R.  Co.  «.  Boyd,«MRd.  iCe. 

i  K.  Dnty  In  eonftrncting  plattonu  and  tanUbiag  tafk 
injmH  and  ojrasi.  —  It  iathedutj'of  a  railroad  com.panj' 
to  provide  and  maintain  suitable  platforms  at  which 
passengers  may  alight  and  from  which  they  may  lake 
the  oars.)  It  must  provide  llglita  if  they  are  necessary 
to  the  safety  of  the  paasengor.'  It  is  liable  for  Injury 
from  a  hole  suffered  to  remain  In  its  platform,' although 
It  did  not  know  of  the  plaintiff's  danger,'  or  from  ice 
^owed  to  accumulate  upon  it/  A  passenger  has  a 
right  to  assume  that  a  platform  over  which  it  Is  neces- 
sary to  pass  to  reach  the  cars  is  safe ;  hia  going  thereon 
when  there  is  snow  and  ice  there  is  not  of  itself  con- 
tributory negligonoe;  the  duty  of  the  company  is  not 
performed  by  simply  appointing  a  servant  whose  duty 
it  is  to  keep  the  platform  safe.*  In  order  to  show  that  a 
platform  was  improperly  placed,  evidence  Is  admissible 
(o  show  tiiat  after  the  accident  the  company's  agent 
telegraphed  to  the  saperintendent  that  It  ought  to  be  re- 
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moved,  and  that  it  was  immediately  removed  J  The 
liability  of  a  railroad  to  provide  for  the  safety  of  passen- 
gers continues  not  only  while  the  passenger  is  in  the 
cars,  but  so  long  as  he  is  still  upon  the  premises  while 
leaving  the  cars.*  If  there  are  other  tracks  between  the 
one  on  which  the  train  is  standing  and  the  depot,  the 
company  must  keep  them  clear  of  other  trains  in  order 
to  give  the  passengers  an  opportunity  of  alighting  or 
mounting  the  train  with  safety  ;  *  and  it  is  not  contribu- 
tory negligence  for  a  traveler  to  fail  to  look  out  for  an 
approaching  train,  as  he  has  a  right  to  assume  ihat  the 
company  will  not  expose  him  to  unnecessary  danger.** 
If  while  the  passenger  is  in  an  eating-house  the  train  is 
removed  without  notice  to  him,  and  owing  to  insufficient 
light  he  suffers  injury  in  returning,  the  company  is 
liable.^^  Where  passengers  were  transferred  from  one 
train  to  another  on  a  dark  night  to  get  round  a  wrecked 
freight  train,  and  a  ditch  had  ix)  be  crossed  over,  the 
company  must  provide  lights  and  give  warning.*' 
Where  a  passenger  is  required  to  leave  the  train  and 
cross  the  track  for  the  purpose  of  entering  another  train, 
he  has  a  right  to  suppose  the  track  to  have  been  made 
mate  by  the  company ;  and  in  a  suit  against  the  company 
:he  is  not  bound  to  show  that  he  looked,  stopped,  and 
•listened  before  crossing.^  Carriers  by  water  are  bound 
to  m.ake  safe  arrangements  for  putting  passengers  on 
shore,  and  are  not  excused  from  liability  for  injury  sus- 
tained by  the  omission  of  the  passenger  to  use  extraordi- 
nary efforts  to  avoid  being  hurt ;  such  as  the  failure  to 
junap  out  of  the  way  of  heavy  pieces  of  freight  coming 
on  shore  at  the  same  time.^^  It  is  negligence  for  a  train 
to  stop  half  an  hour  over  a  ditch  eight  feet  deep  without 
stationary  lights,  in  waiting  for  another  train  to  pass.^ 
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I  86.  Annonncing  statioiLi  —  Allowixig  pasiengeri  to 
alight  or  moimt.  —  A  passenger  may  lawfully  rely  upon 
the  statements  of  the  of&cers  of  the  train  in  regard  to 
his  stopping  plaoe ;  and  if  they  inform  him  wrongly, 
tlie  company  is  liable  for  tlie  damages  he  sustains  in 
consequence.^  It  is  not  negligence  for  the  conductor 
to  announce  the  name  of  a  station  before  the  train 
stops.'  The  train  must  stop  at  the  platform,^  and  it  is 
negligence  to  give  notice  of  the  approach  of  a  station 
and  to  stop  short  of  it  or  beyond  it  at  a  dangerous  place.^ 
When  a  train  is  stopped  at  or  near  a  station,  it  is  the 
duty  of  the  conductor,  upon  the  request  of  any  pas- 
senger who  may  desire  to  alight  at  such  station,  to 
move  such  train  backward  or  forward  so  as  to  enable 
him  to  step  upon  the  platform.*  The  implied  contract 
of  the  company  to  carry  safely  includes  the  duty  of  giv- 


i  86  CARRIERS  OF  PAS&EKGERS.  148 

ing  passengers  a  sufficient  opportunity  to  alight  in 
safety  *  The  cars  must  be  brought  to  a  full  stop ; '  it 
is  not  enough  that  they  be  slackened  ;  ^  and  must  be 
stopped  longer  for  one  known  to  be  affected  by  a  dis- 
ability.' They  must  be  stopped  for  a  reasonable  time, 
and  if  while  a  passenger  is  alighting  or  mounting 
they  are  suddenly  started  and  injury  results,  the  com- 
pany is  liable.^<^  And  this  is  so  where  a  passenger  on  a 
street  car  did  not  request  the  driver  to  stop,  and  he  had 
reason  to  believe  she  was  not  going  to  alight  at  that 
place ;  ^^  but  where  a  driver  stops  for  purposes  other 
than  letting  passengers  get  off,  and  starts  forward  with- 
out being  aware  that  passengers  are  getting  off,  the 
company  is  not  chargeable  with  negligence  to  one  in- 
jured tliereby.^2  jt  is  not  negligence  for  an  engineer, 
on  the  arrival  of  a  train  at  a  station,  to  let  on  more  than 
the  exact  quantity  of  steam  necessary  to  overcome  the 
friction  of  frogs  and  switches,  and  thereby  create  a  jerk- 
ing motion  of  the  train,  if  in  so  doing  he  exercises  a 
reasonable  discretion."  If  a  street  car  is  started  before 
a  passenger  had  a  reasonable  opportunity  to  be  seated, 
or  if  started  before  is  started  with  a  jerk  such  as  to  throw 
the  passenger  down  or  against  a  window,  this  is  prima 
facie  negligence.'*  When  a  train  stops  for  wood  and 
water  only,  less  care  is  required  than  if  it  had  stopped  to 
put  off  or  take  on  passengers ;  but  even  then  if  it  is 
started  again  in  an  unusually  sliort  time  or  with  unusual 
rapidity  or  without  blowing  wliistle,  and  a  passenger 
is  injured  in  consequence,  the  company  is  liable.^ 

1  Pa.  Co.  V.  HoaRland,  78  Ind.  203. 

2  Railroad  Co.  v.  Aspell,  23  Pa.  St.  147. 

3  St.  Louis  I.  M.  etc.  R.  R.  Co.  v.  Cantrell,  37  Ark.  519 ;  40  Am. 
Rep.  105. 

4  Central  R.  R.  Co.  v.  Van  Horn,  38  N,  J.  L.  133, 137 ;  Oolambos 
etc.  R.  R.  Co.  V.  Parrel  1,  31  Ind.  408.  Compare  Mitchell  v,  C.  etc  By. 
Co.  51  Mich.  236  ;  47  Am.  Rep.  666. 

5  Memphis  etc.  R.  R.  Co.  v.  Whitfield,  44  Miss.  468. 
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6  FBirmont  etc.  B.  B.  Co.  v.  Btutlev,  54  Pa.  Bt  375 ;  Pa.  B.  B.  GOi 
V.  KlIf?ore,32  Pa.  8t.  2ir2 ;  Southern  etc.  B.  B.  Co.  v.  Kendrick,  40  Miss*  | 
S74  ;  JefTersonvllle  etc.  B^  B,  Co.  v.  Hendrlck,  28  Ind.  228 ;  wardle  «•  ' 
N.  O.  City  B.  B.  Co.  35  La.  An.  202 ;  PauUn  v.  Broadway  etc  B.  B.  Go. 
61 N.  Y.  621. 

7  Crissey  v.  Hestonvllle  etc  B.  B.  Co.  75  Pa.  St  8S. 

8  Georgia  B.  B.  A  B.  Co.  v.  McCurdy,  45  Ga.  288.  See  Crissey  v« 
Hestonviiie  etc.  B.  B.  Co.  75  Pa.  St.  83. 

9  Wardle  v.  N.  O.  C.  B.  B.  Co.  35  La.  An.  202. 

10  Paulln  V.  Broadway  etc.  B.  B.  Co.  61 N.  Y.  621 ;  Chicago  City  By? 
Co.  r.  Muanford,  97  111.  583;  Mulhado  v.  Brooklyn  CltyB.B.Co.W 
N.  Y.  370 ;  Wood  v.  L.  S.  M.  8.  By.  Co.  49  Mich.  370 ;  MUlman  v.  N.  Y. 
etc.  B.  B.  Co.  6  Thomp.  &  C.  58");  4  Hun,  403;  Chicago  West  Dlv. 
B.  B.  Co.  V.  Martin,  11  111.  App.  338  ;  Keating  r.  N.  Y.  Co.  3  Lans.  463  5  . 
People's  Pass.  By.  Co.  v.  Green,  56  Md.  81.  See  also  Hazard  v.  Chi- 
cago etc.  B.  B.  Co.  1  Biss.  503 ;  Lan  v.  Forty-Second  A  Grand  Street 
Ferry  B.  B.  Co.  46  N.  Y.  Super.  (14  Jones  &  S.)  448. 

11  Chicago  West  Dlv.  B.  B.  Co.  v.  Martin,  4  IlL  [App.  386^    Be« 
Bathbone  v.  Union  B.  B.  Co.  13  B.  I.  709. 

12  CM.  West  Dlv.  By.  Co.  v.  Mills,  91  III.  39. 

13  Chicago  B.  <&  Q.  B.  B.  Co.  v.  Hazzard,  26  III.  373. 

14  Dougherty  v.  Mo.  P.  B.  B.  Co.  9  Mo.  App.  478. 

15  Mitchell  V.  Western  etc.  B.  B.  Co.  30  Ga.  22. 

I  87.  Sick  or  infirm  passengen — Asiisting  puiengeri 
ofEl — The  liability  of  a  carrier  does  not  depend  upon  the 
physicial  ability  of  the  passengers,  but  upon  its  own 
conduct,  and  the  fact  that  some  of  the  passengers  were 
in  such  condition  that  an  accident  would  be  likely  to 
produce  serious  results,  ought  not  to  be  pleaded  in 
mitigation  where  the  injury  sprung  from  a  violation  of 
duty.^  A  sick  or  aged  person,  a  delicate  woman,  a  lame 
man,  or  a  child,  is,  however,  entitled  to  more  care  and 
attention  from  a  railroad  company  than  one  in  good 
health  and  under  no  disability ;  they  are  entitled  to 
more  time  in  which  to  get  on  or  oflF  the  cars.'  If  the 
plaintiff  on  account  of  his  age  and  inexperience  could 
not  take  proper  care  of  himself,  the  defendants  are 
1>ound  to  the  highest  care  and  vigilance  to  secure  hlii 
safety.'  Persons  who  are  ill  have  a  right  to  enter  and 
travel  in  the  cars  of  a  railroad  company,  but  the  in- 
creased risk  arising  from  conditions  of  health  affecting 
their  fitness  to  travel,  certainly  where  such  conditions 
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are  unknown  to  the  carrier,  must  be  assumed  by  the 
passenger.*  Sick  persons  and  persons  unable  to  take 
t»re  of  themselves,  it  has  been  held,  should  provide 
themselves  with  proper  assistance  while  traveling,  and 
if  such  a  person  requires  a  longer  delay  at  a  station 
than  is  usual,  he  should  give  timely  notice  thereof  to 
the  conductor;*  but  it  is  no  defense  to  an  action  for 
negligence  that  the  plaintiff  was  not  in  sound  bodily 
health  at  the  time  the  injury  was  received,  nor  that  a 
person  sound  and  well  might  have  suffered  no  ill  etfects 
therefrom.*  The  duty  of  a  railway  company  assuming 
to  furnish  a  surgeon  to  a  person  injured  by  a  collision 
is  discharged  where  it  provides  one  possessing  ordinary 
skill.^  Where  a  train  is  stopped  at  a  place  where  passen- 
gers cannot  alight  without  difficulty,  it  is  tlie  duty  of  the 
company's  servants  to  assist  the  passengers  in  alight- 
ing.B  A  driver  or  a  brakesman  of  a  horse  car  is  acting 
within  the  line  of  his  duty  in  assisting  the  y^ung  and 
infirm  on  and  off  the  car,  and  the  company  is  liable  to  a 
passenger  while  the  driver  was  so  assisting  for  an  injury 
caused  to  him  before  he  ever  got  on  the  car  by  the  driver's 
negligence  in  not  stopping  the  car.'  The  negli^nce  of 
(I  conductor  in  putting  or  assisting  a  person  off  the  cars. 
Is  negligence  of  the  corporation  owning  or  operating  the 
road,  and  an  allegation  of  such  negligence  of  a  conductoi 
is  a  sufficient  charge  against  a  railroad  company .^<^ 

1  Sawyer  v.  Dulaney,  30  Tex.  479. 

2  Bherldan  v.  Brooklyn  etc.  R.  R.  Co.  36  N.  Y.  99. 

8    Phlla.  City  Pass.  By.  Co.  v.  Hassard,  75  Pa.  St.  367. 

4  Pullman  Palace  Car  Co.  «.  Barker,  4  Colo.  344. 

5  New  Orleans  etc.  B.  R.  Co.  v.  Statham,  42  Miss.  007. 

A   Allison  V.  C.  <ft  N.  W.  R.  R.  Co.  42  Iowa,  274.   To  the  same  effect : 
Jeffersonyllle  M.  <ft  I.  R.  R.  Co.  v.  RUey,  89  Ind.  668,  SM. 

7  Secord  v,  St.  P.  etc.  Ry.  Co.  18  Fed.  Rep,  221 ;  &  C.  5  McCrary,  JUfii 

8  Memphis  etc.  R.  R.  Co.  v,  Whitfield,  44  Miss.  466. 

9  Drew  v.  Sixth  Ave.  R.  R.  Co.  1  Abb.  N.  Y.  App.  556. 
10  Columbus  etc.  R.  R.  Co.  v.  Powell,  40  Ind.  87. 
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i  88.  JkLty  to  unrnge  time-tablet  lo  u  to  prtrent  ool- 
liaionf . — It  is  gross  negligence  in  a  railroad  company  to 
provide  by  time-tables  that  opposite  trains  running  on 
the  same  track  should  arrive  by  night  at  a  station  at  the 
same  time,  though  there  is  a  side  track  at  the  station  on 
which  one  might  turn  off,  if  experience  shows  there  is 
danger  of  one  train  running  past  the  switch  and  coming 
in  collision  with  the  other.^  For  a  railroad  so  to  arranpre 
its  time-table  that  within  one  minute  from  the  time  of 
an  accommodation  passenger  train  passing  from  a  sta- 
tion, another  train  running  at  the  rate  of  thirty  miles 
or  more  an  hour  should  pass  the  same  point,  is  gross 
negligence.' 

1  Wright  V.  N.Y.  etc  B.R.Ca  28  Barb.  M. 

2  Gonzales  v.  N.  Y.  etc  B.  R.  Co.  89  How.  Pr.  407. 

2  89.  Who  are  regarded  as  paeieiigeri— PeraoBi  n- 
lorting  to  itation.  —  Every  one  riding  in  a  railroad 
car  is  presumed  prirna  facie  to  be  there  lawfully, 
having  paid  or  being  liable  when  called  on  to  pay 
his  fare,  and  the  onus  is  on  the  carrier  to  proye 
affirmatively  that  he  was  a  trespasser.^  One  who  by 
mistake  gets  on  the  wrong  train  is  a  passenger , '  so  i j 
one  riding  on  a  stop-over  check  whicli  the  conductor  at 
first  refuses  to  receive,  but  afterwards  accepts.*  There 
are  no  degrees  of  bailments  where  the  subject  of  the 
bailment  is  human  life ;  the  duty  imposed  upon  carriers 
to  carry  passengers  safely  as  far  as  skill  and  diligence 
can  go,  exists  independently  ol  contract ;  hence  it  is  that 
the  duty  of  carriers  to  all  they  carry  is  the  same,  and  that 
their  liability  for  negligence  Is  not  lessened  by  the  fact 
that  those  who  are  injured  are  riding  gratuitously.^ 
The  same  is  true  vrhere  one  enters  in  good  faith  to  take 
passage,  though  no  fare  has  in  fact  been  paid ;  '^  but  one 
who  rides  on  a  free  pasa  not  issued  to  himself,  and 
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which  is  not  transferable,  representing  himself  to  be 
the  person  therein  named,  is  guilty  of  a  fraud  barring 
his  recovery  except  for  gross  negligence  amounting  to 
wilful  injury;'  and  but  ordinary  oare  is  required 
towards  one  trespassing  or  refusing  to  pay  fare.'  If 
boys  wrongfully  getting  on  a  tiain  are  injured  without 
negligence  on  the  part  of  the  train  hands,  the  company 
is  not  liable.^  But  if  a  boy  wrongfully  gets  upon  a 
train  and  is  not  immediately  told  to  leave,  but  is  after- 
wards ordered  oflf  while  it  is  in  motion,  he  may  main- 
tain an  action  for  the  injuries  he  has  sustained.'  Liability 
for  negligence  to  one  riding  on  a  free  pass  is  not  excused 
by  stipulations  and  conditions  on  the  pass  exempting^ 
the  company  therefrom,*^*  especially  where  he  went 
over  the  road  at  the  request  and  for  the  benefit  of  the 
company. ^1  The  general  rule  above  laid  down  applies 
where  a  x)6i*son  accompanies  freight  which  he  has 
shipped  over  the  road  and  is  allowed  to  ride  free  ;^'  and 
this  although  the  accident  would  not  have  happened 
had  he  not  asked  for  and  obtained  a  delay  of  the  train 
until  he  got  his  stock  on  board.^'  It  also  applies  to  mail 
agents  whose  passage  is  included  in  the  contract  with 
the  oompany,^^  and  to  express  messengers  or  agents.^ 
One  who  is  riding  not  on  a  pass  by  invitation  or  per- 
mission of  one  of  the  officers  of  the  train  or  road,  is  en- 
titled to  the  same  consideration  as  a  passenger.^'  This 
rule  does  not  include  newsboys  who  are  allowed  free 
access  to  the  train  J^  One  riding  on  a  hand-car  at  the 
invitation  of  the  foreman  cannot  recover  unless  he 
shows  that  the  company  was  a  common  carrier  of  pas- 
sengers by  hand -cars,  or  had  consented  to  carry  the  de- 
ceased in  that  manner,  and  that  the  foreman  had  acted 
beyond  his  authority."  A  railroad  must  give  one 
escorting  a  passenger  on  and  off  a  car  a  reasonable  time 
and  as  fair  a  warning  of  starting  as  passengers  are 
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entitled  to;^  but  such  person  to  sustain  an  liction 
must  show  he  used  due  care,  and  that  the  corpomtion 
was  wanting  in  ordinary  care,  and  that  such  negli^^ence 
was  the  cause  of  the  injury.*  This  is  true  where  one 
mounts  a  car  in  search  of  his  wife  and  child.^  It  is  not 
necessary  that  a  person  should  be  on  the  train  to  be  re- 
garded as  a  passenger ;  as  a  passenger  he  has  a  right  to 
stand  or  wallc^  on  the  platforms,  and  in  the  street  along- 
side of  the  track  while  the  train  is  stopping  for  refresh- 
ments: 22  but  one  who  without  having  procured  a 
ticket  was  crossing  a  side  track  of  a  railroad  in  the 
night  to  get  upon  the  train  at  its  usual  stopping  place 
IS  not  a  passenger,  although  he  had  attempted  to 
get  a  ticket  and  had  found  the  ticket  office  closed.^ 
Where  a  company  runs  a  conveyance  to  and  from  its 
depot  to  a  village,  one  riding  thereon  to  take  the  train 
is  entitled  to  the  consideration  of  passengers,  though 
he  has  not  yet  bought  his  ticket,  nor  made  any  formal 
announcement  of  his  intention  to  do  so.^*  One  waiting 
in  the  waiting-room  is  regarded  as  a  passenger.^  A 
passenger  waiting  on  the  platform  of  a  station  in  a  proper 
place,  who  is  injured  by  a  mail  bag  tlirown  from  the 
tram  according  to  custom  while  running  at  full  speed, 
has  a  right  of  action  against  the  company  ;28  but  the 
liability  of  a  company  to  a  passenger  walldng  along  a 
station  platform  after  dark  is  conditioned  on  his  exer- 
cise of  the  reasonable  care  of  an  ordinarily  prudent 
man."  Persons  resorting  to  railroad  depots  are  not 
trespassers  as  persons  are  invited  to  visit  those  places.^s 
A  company  is  liable  to  a  hackman  for  an  injury  occa- 
sioned by  a  cavity  in  a  platform  erected  and  maintained 
by  it  within  the  limits  of  a  highway .^^  But  it  has  been 
held  that  a  company  was  not  liable  for  an  injury  re- 
ceived by  one  who  was  at  a  station  by  mere  permission 
or  sofiferance,  and  not  for  the  purpose  of  transacting  any 
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business  with  the  company.*®  A  company  is,  however, 
liable  for  injuries  sustained  by  one  who,  waiting  at  a 
depot  in  the  night  to  meet  a  train  on  which  he  expects 
his  wife  to  arrive,  falls  into  a  hole  on  the  grounds  while 
in  search  of  a  place  to  urinate,  the  company  having  pro- 
vided no  accommodations.'^ 

1  Penn.  B.  R.  Co.  v.  Books,  57  Pa.  St  S39. 

2  Columbus  etc.  B.  B.  Co.  v.  Powell,  40  Ind.  87. 

3  Edgerton  v.  N.  Y.  etc  B.  B.  Co.  85 Barb.  198;  B.  0.  affirmed  89 
N.  Y.  227. 

4  Si^'grrist  V.  A  mot.  10  Mo.  App.  197 ;  Carroll  v.  Staten  Island  R.  B. 
Co.  5S  N.  Y.  126 :  Jacobus  v.  St.  Paul  etc.  B.  B.  Co.  20  Mian.  125  ;  Hose 
V.  Des  Moines  valley  B.  B.  Co.  89  Iowa,  240 ;  Nolton  v.  Western 

B.  B.  Co.  15  N.  Y.  444  ;  Glllen  water  v.  Madison  etc  B.  B.  Co.  5  Ind.  340 ; 
Lemon  v.  Chanslor,  68  Mo.  340. 

5  Cleveland  v.  N.  J.  Steamboat  Cc  68  N.  Y.  806. 

6  Toledo  etc.  By.  Co.  v.  Beggs,  85  111.  sa 

7  Hlgley  v.  Oilmcr,  2  Mont  90 ;  35  Am.  Bep.  450. 

8  Hestonvllle  etc.  B.  B.  Co.  v.  Conn  ell,  88  Pa.  St  520;  Chicago  A 

A.  B.  B.  Co.  V,  Lammert,  12  IIU  408 ;  Miles  v.  A.  M.  etc  B.  B.  Co.  4 
Hughes,  172. 

9  Lovett  V.  Salem  etc  B.  B.  Co.  9  Allen,  657.    Compare  KUne  v. 

C.  B.  B.  Co.  87  CaL  400. 

10  Bose  V.  Des  Moines  Valley  B.  B.  Ca  89  Iowa,  246 ;  Jacobus  v. 
Bt  Paul  etc.  B.  R.  Co.  20  Minn.  125. 

11  BaUway  v.  Stevens,  95  U.  S.  655. 

12  Ohio  <fe  Miss.  By.  Co.  v.  Nlckles,  71  Ind.  271 ;  Indianapolis  B.  etc 

B.  B.  Co.  V.  Beavor,  41  Ind.  407 ;  Waterbury  v.  N.  II.  Cent  etc.  B.  B. 
Co.  17  Fed.  Bep.  671 ;  Little  P.ock  etc.  By.  Co.  v.  Miles,  40  Ark.  298 ;  48 
Am.  Bep.  10. 

13  Flinn  v,  Phila.  etc.  B.  B.  Co.  1  Houst  469. 

14  Hammond  v.  N.  E.  B.  B.  Co.  6  Bich.  130;  Nolton  v.  Western 
B.  B.  Co.  15  N.  Y.  444  ;  Seybolt  v.  N.  Y.  etc.  B.  B.  Co.  95N.  Y.  662 ; 
S.  C.  31  Hun,  100 ;  47  Am.  Bep.  75.  See,  however,  Pa.  B.  B.  Co.  v. 
Price,  96  Pa.  St.  256. 

15  Blair  v.  Erie  B.  Co.  66  N.  Y.  818 ;  Yeomans  v.  Contra  Oosta 
Steam  Nav.  Co.  44  Cal.  71. 

16  Wilton  V.  Middlesex  B.  B.  Co.  107  Mass.  106 ;  Oradin  v.  St  P.  A 

D.  By.  Co.  SO  Minn.  217 ;  Day  v.  Brooklyn  aty  B.  B.  Co.  19  N.  Y.  Supr. 
435 ;  Lammert  v.  Chicago  <&  A.  B.  B.  Co.  9  111.  App.  388  ;  Phila.  A  B.  B. 
B.  Co.  V.  Derby,  14  How.  468.  But  see  Snyder  v.  Hannibal  etc  B.  B.  Co. 
60  Mc  418 ;  Sherman  v.  H.  <&  St  J.  B.  B.  Co.  72  Mo.  62  ;  87  Am.  Bepw 
423.  .  *• 

17  Fleming  v.  Brooklyn  City  B.  B.  Co.  1  Abb.  N.  a  488;  Doff  v. 
A.  V.  B.  B.  Co.  91  Pa.  St  458  ;  36  Am.  Bep.  676. 

18  Hoar  v.  Me.  Cent  B.  B.  Co.  70  Mc  65. 

19  Doss  V.  Mo.  etc.  B.  B.  Co.  53  Mo.  27. 

20  Lucas  V.  Taunton  etc.  B.  B.  Co.  6  Gray,  64. 
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21  StUes  V.  Atlanta  «fir  W.  P.  R.  B.  Co.  65  Oa.  370. 

22  Jeifersonvllle  etc  R.  R.  Co.  v.  Rlley,  39  Ind.  668.    Compare 
Keokuk  etc.  Co.  v.  True,  88  IlL  606. 

23  Indiana  Cent.  Ry.  Co.  v.  Hudelson,  13  Ind.  325. 

24  Bnffitt  t7.  Troy  etc.  R.  R.  Co.  40  N.  Y.  168  ;  S.  C.  36  Barb.  420. 

25  Gordon  v.  Grand  St.  etc.  R.  R.  Co.  40  Barb.  546. 

26  Snow  V.  Fltchburg  R.  R.  Co.  136  Mass.  552 ;  49  Am.  Rep.  40. 

27  Renneker  v.  S.  C.  Ry.  Co.  20  8.  C.  219. 

28  Illinois  etc.  R.  R.  Co.  v.  Hammer,  72  III.  347. 

29  Tobin  v.  Portland  etc.  R.  R.  Co.  59  TVIe.  183. 

30  Pittsburgh  etc.  R.  Co.  v.  Bingham,  29  Ohio  St  364. 

31  McKone  v,  Mich.  Cent.  R.  R.  Ca  61  Mich.  601 ;  47  Am.  Rep.  606. 

2  90.  Semova]  of  passengers  from  cars. — It  is  within 
the  power  of  a  railroad  company  to  remove  a  mls- 
cliievous  or  troublesome  passenger  from  the  cars.^  In- 
deed, as  part  of  its  contract  to  carry  safely,  it  is  bound 
to  preserve  order  and  to  use  the  utmost  care  in  protect- 
ing passengers  against  the  violence  of  other  passengers* 
In  the  performance  of  this  duty  it  must  eject  a  noisy, 
boisterous,  drunlsen  passenger  whose  presence  is  a  dis- 
comfort and  a  danger  to  the  others.^  But  it  must  usa 
due  care  in  putting  a  person  off  the  cars,  from  what- 
ever cause  he  is  ejected.'  He  must  not  be  expelled 
while  the  cars  are  in  motion;^  but  if  a  train  is  go- 
ing very  slowly,  whether  his  expulsion  at  such  a  time 
was  negligence  is  a  question  for  the  jury.*  His  re- 
sistance to  an  attempt  to  expel  him  without  stopping 
the  car  is  not  contributory  negligence,  as  such  an  at- 
tempt is  so  dangerous  as  to  justify  his  resistance.* 
Under  statute  it  is  unlawful  to  put  him  off  between  sta- 
tions ;  ^  but  in  the  absence  of  statute  the  common  law 
does  not  require  that  he  be  put  out  at  one  place  rather 
than  another.^  Putting  a  drunken  man  off  at  a  point 
where  he  was  in  danger  of  being  injured  by  another 
train  without  extraordinary  care  on  the  part  of  the 
officers  of  the  latter  train  is  negligence ;'  but  the  injury 
must  be  the  proximate  result  of  the  ejection.i<>    Where 
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a  plaintiff  was  told  to  change  cars  and  got  into  one  which 
was  not  ready  and  was  told  to  get  out  of  that,  and  was 
injured  by  a  passing  train  soon  after  alighting,  his  expul- 
sion from  the  car  is  not  a  proximate  cause  of  his  injuryj^ 

1  Wharton  Negligence,  |  646 ;  Shearman  A  Bedfield  Negligence, 
8d.  e<L  2  264  a ;  Murphy  v.  union  By  Co.  118  Mass.  228. 

2  Putnam  v.  B.  etc.  B.  B.  Co.  10  Sickles,  100 ;  Pittsburgh  etc.  R.  B, 
Co.  V.  Pillow,  76  Pa.  St.  510  ;  Flint  v.  N.  &  N.  Y.  Tranap.  Co.  34  Conn. 
554, 558  ;  N  ew  Orleans  etc.  B.  B.  Co.  v,  Burlce,  53  Miss.  200. 

3  Columbus  etc.  By.  Co.  v.  Powell,  40  Ind.  38  :  Kline  v.  C.  P.  R.  B. 
Co.  37  CaL  400 ;  Pa.  B.  il.  Co.  v.  Vandlver,  42  Pa.  St.  365. 

4  Southwestern  B.  B.  v.  Singleton,  67  Ga.  805 :  Sanford  v.  Sighth 
Ave.  B.  B.  Co.  23  X.  Y.  843 ;  Holmes  v.  Wakefield,  12  Allen,  580L 

5  Meyer  v.  Pacific  B.  B.  40  Mo.  161. 

6  Sanford  v.  Eighth  Ave.  B.  B.  Co.  23  N.  T.  343, 

7  Chicago  <fe  N.  W.  By.  Co.  v.  Peacock,  48  DL  253. 

8  The  Great  Western  By.  Co.  v.  Miller,  19  Mich.  306. 

9  Central  B.  B.  Co.  v.  Glass,  60  Oa.  44L  Compare  McClelland  v. 
Iioulsvllle  etc.  By.  Co.  94  Ind.  276. 

10  Haley  v.  Chic.  etc.  B.  B.  Co.  21  Iowa,  15  ;  Bailway  Co.  v.  Val- 
leley,  32  Ohio  St.  845. 

11  Henry  v.  St.  L.  K.  C.  etc.  Ry.  Co.  76  Mo.  518. 

J  91.  Bnty  to  prevent  passengers  f^om  getting  left. — 
The  rule  of  extraordinary  diligence  does  not  apply  to 
precautions  adopted  to  prevent  passengers  from  being 
left,  if  they  are  unnecessarily  late  in  taking  their  places, 
after  full  and  fair  opportunity  for  doing  so  safely  has 
been  afforded.^  In  giving  signals  to  tardy  passengers, 
the  purpose  is  to  prevent  them  from  being  left  in  con- 
sequence of  their  own  want  of  promptitude ;  ordinary 
diligence  as  to  such  signals  according  to  what  is  usual 
on  like  occasions,  in  like  circumstances,  is  required  on 
both  sides ;  on  the  side  of  the  company  in  giving  them, 
and  on  the  side  of  the  passenger  in  looking,  listening, 
and  observing. 2 

1  Central  B.  B.  etc.  Co.  v.  Perry,  68  Ga,  461. 

2  Central  B.  B.  etc  Co.  v.  Perry,  68  Oa.  46L 

§  92.  Degree  of  care  required  of  passenger  generally.— 
Ordinary  capacity  and  ordinary  oare  and  attention  on 
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the  part  of  a  passenger  is  all  that  the  law  requires ;  ^ 
but  if  he  might  have  prevented  the  accident  by  ordi- 
nary attention  to  his  own  safety,  he  cannot  recover,  even 
though  the  company's  agents  in  charge  of  the  train  are 
also  remiss  in  their  duty.'  If  the  plaintiff  had  com- 
mitted an  act  of  great  imprudence,  and  this  act  was  at 
least  one  of  the  proximate  causes  of  the  injury,  he  cannot 
recover.'  If  the  injury  results  solely  from  the  negli- 
gence of  the  passenger,  or  if  it  was  a  compound  result  of 
negligence  on  both  sides,  he  can  recover  nothing  unless 
in  the  latter  case  the  managers  of  the  road  might  have 
prevented  the  injurj'*  by  ordinary  diligence.*  Sliglit 
fault  will  not  prevent  recovery  ;*  and  it  is  not  sufficient 
for  the  company  to  show  that  the  plaintiff  was  acting  at 
the  time  of  the  injury  in  disobedience  of  a  reasonable 
order  for  his  safety,  but  it  must  also  apx)ear  that  such 
disobedience  contributed  to  the  injury.*  A  lady  pas- 
senger in  a  crowded  street  car  is  bound  to  hold  on  to 
the  straps  suspended  from  the  roof  of  the  car,  if  with 
ordinary  convenience  she  can  do  so ;  but  she  is  not  held 
to  the  same  strict  rule  as  a  man  in  such  cases.^ 

1  Sheridan  v.  Brooklyn  etc.  R.  R.  Co,  36  N.  Y.  38. 

2  Railroad  Co.  v,  Aspell.  23  Pa.  St.  147. 

8    Harper  v.  Erie  R.  R.  Co.  32  N.  J.  L.  88. 

4  Kentncky  Central  R.  R.  Co.  v.  Dills,  4  Bush,  508. 

5  Houston  etc.  Ry.  Qo.  v.  Gorbett,  49  Tex.  473. 

6  Lawrenceburgh  etc.  R.  R.  Co.  v.  Montgomery,  7  lud.  414 :  La* 
f ayette  R.  R.  Co.  v,  Sims,  27  Ind.  5U. 

7  Whipple  v.  West  Phlla.  Pass.  Ry.  Co.  11  Phila.  34& 

J  98.  Daty  in  alighting  ftroxn  or  monnting  the  can.-* 
A  passenger  in  alighting  from  or  entering  a  train  must 
avail  himself  of  a  suitable  place  for  landing  or  enter- 
ing provided  by  the  company ;  i  thus,  if  the  company 
has  prepared  a  platform  for  landing,  and  a  passenger 
leaves  the  car  on  the  other  side  and  is  killed,  the  com- 
pany is  not  liable,  in  the  absence  of  want  of  care  on  the 
Dkxbino  Nvg.— 14. 
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part  of  the  company  and  a  paramount  necessity  on  the 
passenger's  part.'  For  one  to  crawl  under  a  car  in  try- 
ing to  reach,  or  after  dismounting  from  a  train,  is  such 
negligence  as  to  bar  recovery.*  The  negligence  of  the 
company  in  carrying  him  beyond  his  destined  station 
while  he  was  asleep,  does  not  Justify  his  attempting  to  get 
off  the  car  in  a  dark  night  on  the  train's  stopping  at  a 
bridge  to  take  water,  though  he  was  encouraged  to  his 
effort  by  his  fellow  passengers  ;*  and  one  who  on  alight- 
ing at  night,  instead  of  walking  along  the  platform  to 
tlie  end  steps,  voluntarily  stepped  off  the  side  into  a 
cattle-guard,  though  knowing  where  the  railroad  crossed 
the  highway,  is  negligent.^  Alighting  from  or  mount- 
ing a  car  by  the  front  platform  has  been  hold  not  to  be 
negligence.^  It  has  been  held  that  an  attempt  to  mount 
a  car  between  the  tracks  when  another  car  is  approach- 
ing is  not  negligence  per  «e/^  but  relief  to  such  a  party 
who  has  been  injured  has  been  denied.^  The  mere  fact 
that  a  passenger  be^n  to  cross  the  track  at  a  time  when 
the  view  along  the  tracks  was  obstructed  by  a  depart- 
ing train  is  not  conclusive  of  a  want  of  due  care.'  The 
rules  as  regards  the  duty  of  third  persons  crossing 
the  track  are  not  applicable  to  such  persons  ;io  but 
if  the  plaintiff  knows  of  his  danger  from  passing 
trains  he  cannot  recover  if  he  failed  to  use  due  care." 
One  who  fails  to  observe  a  convenient  place  of  egress 
and  goes  upon  a  track  over  which  frequent  trains 
are  passing,  and  at  a  point  where  intervening  objects 
obstruct  the  view,  is  not  in  the  exercise  of  due 
care." 

1  Chicago  etc.  R.  R.  Co.  v.  Dingman,  1  111.  App.  162 ;  McDonald  «. 
Chicago  etc  B.  B.  Co.  26  Iowa,  124. 

2  Pa.R.R.Co.t).Zebe,83Fa.8t.S18;&O.87Pa.8t.420L 

^  8  Smith V,  Chicago  B.  I.  etc  B. B.  Co.  55 lowa.8S :  ICenmlilieta. 
B.  B.  Co.  V.  Copeland,  61  Ala.  878L  nr-f^w". 

4   nilnola etc.  B.  B.  Co.  v.  Green, nilL  ISL 

,     ft  Vonythv.  Boston  etc.  B.B.<^.  193  Haai.S10i  -^-^      ^ 
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6  Maher  v.  Cent.  Park  etc.  B.  B.  Co.  89  N.  Y.  Snper.  155 :  Knl- 
hado  V,  Brooklyn  City  B.  B.  Co.  30  N.  Y.  870 ;  Piatt  v.  Forty-Second 
8c.  etc  R.  B.  Co.  4  Thomp.  <&  C.  406 :  People's  Pasa.  By.  Co.  v.  Green, 
56  Md.  84.    But  see  Bait.  etc.  B.  B.  Co.  v.  Wilkinson,  30  Md.  224. 

7  Dale  v.  B.  etc  B.  B.  Co.  SThomp.  <fe  a  686 ;  &  C.  1  Hun,  146L 

8  Schrelner  v.  St  L.  B.  B.  Co.  5  Mo.  App.  636 ;  Halptn  v.  Third 
Ave.  B.  R.  Co.  40  N.  Y.  Super.  175. 

9  Mayo  v.  Boston  etc.  B.  B.  104  Mass.  1S7. 

10  Klein  V.  Jewett,  26  K.  J.  L.  474  ;  Pa.  B.  B.  Co.  v.  White,  88  Pa.  St 
327. 

11  Lenix  v.  "M  o.  Pac.  By.  Co.  76  Mo.  86 ;  Gonzales  ».  N.  Y.  etc.  B.  B. 
Co.  38  N.  Y.  440 ;  S.  C.  6  Bob.  (N.  Y.)  9i  ;  Ohio  etc.  B.  B.  Co.  Schlebe, 
44  111.  460. 

12  Bancroft  v.  Boston  etc.  B.  B.  Co.  97  Mass.  27B. 

J  94.  Mounting  train  whilo  it  is  in  motion.  —  Ordinarily 
the  place  to  board  a  train  and' the  sole  place  is  that  pro- 
vided by  the  company  for  the  purpose.^  It  is  not,  how- 
ever, under  all  circumstances  negligence  as  a  matter  of 
law  for  one  to  get  on  a  street  car  while  it  is  in  motion. 
Ordinarily  it  is  a  question  for  the  jury,-*  although  such 
an  attempt  is  generally  fatal  to  a  recovery.'  Thus, 
where  a  boy  of  fifteen  attempted  to  get  on  a  horse  car  at 
the  call  of  the  driver,  and  the  step  had  been  broken  oflF 
and  in  consequence  the  boy  was  injured,  he  cannot 
recover ;  *  nor  can  one  who  on  a  dark  morning  tried  to 
get  on  a  train  in  motion ;  ^  .  nor  can  one  who  delayed 
mounting  a  train  until  it  was  leaving  the  depot,  and 
while  hanging  on  to  the  railing  of  the  car  was  crushed 
between  it  and  one  of  the  posts  which  supported  the 
roof,  and  which  was  very  near  the  track.*  The  em- 
ployees of  the  defendant  cannot  be  asked  to  establish 
contributory  negligence  whether  the  defendant  was  in 
the  habit  of  jumping  on  the  train.'' 

1  Central  B.  B.  etc.  Co.  t>.  Perry,  58  Ga.  461. 

2  Eppendorf  v.  Brooklyn  City  etc.  B.  B.  Co.  69  N.  Y.  195 ;  Maher 
if.  Cent.  Par'c.  etc.  B.  B.  Co.  67  N.  Y.  62 ;  Swigert  v.  H.  <fi:  St.  J.  B.  B. 
Co.  75  Mo.  475. 

8  Knigrht  V,  Pontchartrain  B.  B.  Co.  28  La.  An.  462 ;  Huhener  v. 
N,  O.  etc.  B.  B.  Co.  23  La.  An.  492  ;  Solomon  v,  Manhattan  By.  Co.  81 
Hun,  5. 

4    Dietrich  v,  B.  &  H.  S.  By.  Co.  68  Md.  847. 
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5  Chicago  etc  B.  B.  Co.  v.  Hock,  88  IlL  87. 

6  Chicago  &  N.  W.  By.  Co.  v,  Scates,  90  III.  688. 

7  Peoria  etc.  By.  Co.  v.  Claybeig,  107  111.  644^ 

2  95.  Jumping  from  a  train  in  motion.  —  Ordinarily  one 
has  no  right  to  leave  a  car  while  it  is  in  motion ;  if  he 
does  80  he  takes  the  risk  of  injury  upon  himself,  and 
cannot  maintain  any  action  for  the  damages  he  may 
sustain.^  A  passenger  who  delays  to  avail  himself  of 
an  opportunity  of  leaving  the  train,  and  attempts  to  get 
off  while  it  is  in  motion,  is  negligent.*  The  refusal  of  a 
conductor  or  driver  to  comply  with  the  request  of  a 
passenger  to  stop  will  not  justify  an  attempt  to  leave 
the  car  while  it  is  in  motion ;'  and  one  attempting  to 
get  off  without  notifying  those  in  charge  of  the  car,  or 
tlieir  knowledge,  cannot  recover.*  That  one  wiU  other- 
wise be  carried  past  his  station  wiU  not  justify  his  leav- 
ing the  train  while  it  is  in  motion,  and  one  jumping 
from  a  train  to  avoid  such  a  result  is  contributorily 
negligent.^  And  this  is  so  though  it  is  at  a  station 
where  the  train  should  stop  but  does  not,  and  he  takes 
that  course  to  save  others  distress  on  account  of  his 
absence ;  ^  or  where  one  not  a  passenger  enters  as  an 
escort  to  an  aged  relative  or  to  a  lady,  to  find  a  seat.^ 
But  one  getting  off  a  train  in  motion  under  the  direction 
of  the  conductor  is  not  negligent,  and  his  right  of 
action  is  not  barred ;  ^  but  it  is  not  sufficient  that  the 
conductor  advised  the  passenger  that  he  could  safely 
jump  from  the  train.'  If  a  passenger  ordered  from  the 
train  could  safely  have  left  the  train  at  the  time  he  was 
ordered  to  do  so,  though  the  train  was  moving,  he  is 
negligent  in  waiting  until  it  is  moving  swiftly  and  then 
jumping  off.i<>  To  instruct  that  to  jump  from  a  moving 
train  is  negligence  in  law  has  been  held  error.^^  But  it 
is  not  in  every  case  a  question  of  fact,  when  the  facts 
are  undisputed  it  may  become  one  of  law."    It  is  not 
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per  se  negligence  for  one  to  step  from  a  train  before  it 
has  quite  stopped  at  a  station ;  the  act  may  or  may  not 
be  negligence  according  to  the  circnmstances." 

1  Gavett  V.  Manchester  etc.  R.  R.  Co.  16  Gray,  601 ;  Ohio  A  Miss. 
By.  Co.  V.  Stratton,  78  III.  88. 

2  Illinois  etc.  R.  R.  Co.  v.  Slatton,  M  111.  133 ;  Straus  v.  K.  C. 
Bt.  J.  etc.  R.  R.  Co.  75  Ho.  185 ;  Davis  v.  Chicago  etc.  R.  R.  Co.  18  Wla. 
176. 

8  Cram  v.  Met.  R.  Co.  112  Mass.  38 ;  Mettlestadt  v.  Ninth  Ave. 
IL  R.  Co.  4  Rob.  (N.  Y.)  377 ;  8.  C.  32  How.  Pr.  428  •  Qlnnon  v.  N.  Y, 
etc.  R.  B.  Co.  3  Rob.  (N.  Y.)  25. 

4  Nichols  V.  Middlesex  R.  R.  Co.  106  Mass.  263. 

5  Jefferson vllle  R.  R.  Co.  v.  Hendricks,  26  Ind.  228 ;  Jeffersonyllle 
B.  R.  Co.  V.  Swift,  26  Ind.  458 ;  Eyausvlllo  etc.  R.  R.  Co.  v.  Duncan,  28 
Ind.  441 ;  Damont  v.  N.  O.  <&  C.  Co.  9  La.  An.  441:  Railroad  Co.  v. 
Aspell,  23  Pa.  St.  147 ;  Nelson  v.  A.  A  P.  R.  R.  Co.  ftS  Mo.  803 ;  KeUy 
V.  H.  <&  St.  J.  R.  R.  Co.  70  Mo.  604 ;  Burrows  v.  Erie  Ry.  Co.  3  Thomp. 
A  C.  44 ;  S.  a  63  N.  Y.  556 ;  Morrison  v.  Erie  Ry.  Co.  66  N.  Y.  302 ; 
BoDfherty  v.  Chic.  etc.  Ry.  Co.  86  111.  467 ;  Jewell  v.  Chicai^o  St.  P. 
etc  Ry.  Co.  54  Wis.  610 ;  41  Am.  Rep.  63  ;  Houston  A  T.  C.  Rv.  Co.  v. 
IjesUe,  57  Tox.  83.  But  see  Filer  v.  N.  Y.  Cent  R.  R.  Co.  49  N.  Y.  47: 
lioya  V,  Hannibal  etc.  R.  R.  Co.  53  Mo.  509. 

6  Lake  Shore  A  M.  S.  Ry.  Co.  t7.  Bangs,  47  Mich.  470. 

7  LiUcas  V.  Taunton  etc.  R.  R.  Co.  6  Gray,  64 ;  Central  R.  R.  A  B, 
Co.  V.  Litcher,  60  Ala.  lOG  ;  44  Am.  Rep.  606. 

8  Ga.  B.  R.  A  B.  Co.  v.  McCurdy,  45  Ga.  288 ;  St.  Louis  I.  M.  etc 
R.  B  Co.  V.  Cantrcll,  87  Ark.  619;  40  Am.  Rep.  605.  Compare  Rich- 
mond A  D.  B  R.  Co.  V.  Morris,  31  Gratt.  200. 

9  JeffersonvlUe  B  R.  Co.  v.  Swift,  26  Ind.  460.  Compare  Booth* 
western  R.  B  Co.  v  Singleton,  66  Ga.  252. 

10  Southwestern  B  B  Co.  v.  Singleton,  67  Ga.  306. 

11  Wyatt  V.  Citizens'  Ry.  Co.  56  Mo.  686. 

12  Morrison  v.  Erie  Ry.  Co.  56  N.  Y.  302. 

13  Galveston  etc  Ry.  Co.  v.  Smith,  59  Tex.  406. 

i  96.  Biding  in  wrong  oar.  — If  a  passenger  without 
the  direction  of  the  conductor,*  or  without  his  knowl- 
edge or  consent,^  rides  in  the  baggage  car  and  sustains 
an  injury  which  would  not  haye  happened  had  he  re- 
mained in  the  passenger  car,  he  cannot  recover.'  He 
cannot  be  heard  to  say  that  the  conductor  should  have 
discovered  him  and  ordered  him  out.*  He  cannot  re- 
cover when  he  went  into  the  baggage  car  for  water, 
none  being  provided  elsewhere,  and  had  been  there  five 
minutes  when  the  accident  occurred.^    But  if  a  laborer 
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returning  from  his  work  is  permitted  on  account  of  his 
unpresentable  appearance  to  ride  in  a  baggage  car,  he 
is  not  negligent  in  being  there.*  One  riding  in  a  baggage 
car  in  known  violation  of  a  rule  of  the  company,  can- 
not recover  for  an  injury  he  would  not  have  sustained 
if  he  had  been  in  any  other  car,  although  he  was  there 
with  the  implied  consent  of  the  conductor;^  but  one 
who  is  there  with  the  assent  of  the  conductor  may  re- 
cover for  an  injury  from  gross  negligence,  though  ho 
knew  the  place  to  be  more  dangerous  in  case  of  collision 
and  no  one  in  the  passenger  car  was  injured.^  And  a 
widow  may  recover  for  the  death  of  her  husband  who 
was  riding  in  a  caboose  attached  to  a  train  with  the  con- 
ductor's permission.*  A  person  having  cattle  on  the 
train  who,  with  time  to  do  so,  fails  to  get  aboard  the 
caboose,  but  boards  a  freight  car  and  is  injured  while 
riding  thereon  is  negligent,  though  the  defendant  negli- 
gently failed  to  bring  the  caboose  within  a  reasonable 
distance  of  the  depot.^^* 

1  Peoria  etc.  R.  B.  C!o.  v.  Lane,  83  111.  448. 

2  Kentucky  Gent.  B.  B.  Oo.  v.  Thomas,  79  Ky.  160 ;  42  Am.  Rep. 

208. 

3  Peoria  etc.  B.  B.  Co.  v.  Lane,  83  111.  448 ;  Kentucky  Cent. 
R.  B.  Co.  V.  Thomas,  79  Ky.  100 ;  42  Am.  Bep.  208. 

4  Kentucky  Cent.  B.  B.  Co.  v.  Thomas,  79  Ky.  100 ;  42  Am.  Rep. 

208. 

5  Houston  &  Tex.  Cent.  R.  R.  Co.  v.  Clemmons,  55  Tex.'  88 ;  40  Am. 
Rep.  799. 

6  O'Donnell  v.  Allegheny  V.  R.  B.  Co.  69  Pa.  Bt  239i 

7  Pa.  R.  B.  Co.  V.  Langdon,  92  Fa.  St.  21 ;  37  Am.  Rep.  651. 

8  Carroll  v.  N.  Y.  etc  R.  R.  Co.  1  Duer,  671. 

9  Creed  v.  Pa.  R.  R.  Co.  86  Pa.  St.  138. 

10   Player  v.  Burlington  etc.  By,  Co.  62  Iowa,  723. 

g  97.  Biding  on  platform  or  in  other  dangeroui  position. 
— rFor  one  to  stand  upon  the  platform  of  a  car  is  not 
negligence  per  se,  but  the  question  is  one  to  be  deter- 
mined by  the  jury  under  all  the  circumstances.^  It  is 
not  negligence  for  one  to  ride  upon  the  platform  of  a 
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crowded  car,^  and  this  although  there  was  a  printed 
notice  of  which  he  knew,  forbidding  passengers  to  ride 
in  that  position.*    Some  cases  make  the  ability  of  the 
plaintiff  to  find  room  inside,  the  test  as  to  whether  he  is 
negligent  in  standing  on  the  platform.^    But  riding  on 
a  platform  when  there  is  room  inside  is  not  of  itself 
negligence.*    One  riding  on  the  driving  bar  even  at  the 
driver's  invitation,  when  there  is  room  inside,  is  negli- 
gent,^ as  is  one  who  standing  on  the  platform  attempts 
to  recover  money  blown  from  his  hand  and  is  injured.^ 
And  one  who  unnecessarily,  on  a  dark  night,®  or  know- 
ing the  bad  condition  of  the  street  and  track,*  or  against 
the  remonstrances  of  the  driver,^®  stands  upon  a  plat- 
form, cannot  recover  for  injury  sustained  therefrom.    A 
passenger  in  selecting  his  seat,  if  lawfully  in  the  one 
selected,  owes  no  duty  to  select  one  with  a  view  to 
diminish  the  hazards  that  may  attend  an  act  of  gross 
negligence ;  nor  does  any  indiscretion  in  selecting  it 
exonerate  liability  for  negligence."    That  a  passenger 
in  a  stage-coach  refuses  to  take  an  inside  seat,  and  is 
told  that  he  keeps  his  outside  seat  at  his  own  risk,  does 
not  relieve  the  carrier  from  liability  for  negligence." 
But  passengers  taking  positions  not  intended  for  them, 
as  riding  upon  the   fenders  at  the  side  of   a  public 
sleigh,"  or  upon  the  tender  of   an  engine,^*   cannot 
recover  for  injuries  received  in  that  position.     And 
where  a  negro  gave  a  fireman  fifty  cents  to  let  him  ride 
on  the  pilot  of  the  locomotive,  and  while  so  riding 
(against  the  rules)  he  was  injured,  the  company  is  not 
liable.^    But  where  the  plaintiff  while  sitting  near  the 
front   door   of   a   crowded  and  dark  car,  in  passing 
through  a  long  tunnel,  attempted  to  shut  the  door, 
there  being  no  servant  of  the  defendant  at  hand  to  do 
it,  in  order  to  keep  out  the  smoke  and  cinders,  and  re- 
ceived an  injury,  the  defendant  is  liable.^®    A  soldier 
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acting  as  guard  over  prisoners  of  war,  who  is  stationed 
at  the  door  of  a  car  by  his  commanding  officer,  is  not 
negligent  in  being  in  that  position.^^ 

1  Meesel  v.  Lynn  etc.  E.  R.  Co.  8  Allen,  234 ;  Selgel  v.  Msen,  41 
Cal.  109 ;  Germantown  Pass.  Ry.  Co.  v.  Walltngr,  97  Pa.  St.  55  ;  87  Am. 
Rep.  711,  n. ;  Goodrich  v.  Pa.  &  N.  Y.  Canal  &  R.  R.  Co.  29  Hun,  60. 
Compare  Alabama  G.  S.  R.  R.  Co.  v.  Hawks,  72  Ala.  112. 

2  Clark  v.  Eighth  Ave.  R.  R.  Co.  32  Barb.  657 ;  Augusta  etc.  R.  K. 
Co.  V.  Renz,  55  Ga.  126  ;  Thirteenth  etc  Pass  Ry.  (^o.  v.  Boudron,  92 
Pa.  St.  475 ;  37  Am.  Rep.  707 :  Walling  v.  Ry.  Co.  12  Phil  a.  309 ;  Chicago 
City  Ry.  Co.  v.  Young,  62  IlL  238 ;  Glnna  v.  Second  Ave.  R.  R.  Co.  67 
N.  V.  596 ;  Clark  v.  Eighth  Ave.  R.  R.  Co.  36  N.  Y.  135  ;  Hadencamp 
V.  Second  Ave.  R.  R.  Co.  1  Sweeny,  490  •  WlUIs  v  Long  Island  R.  B. 
Co.  34  N.  Y.  670. 

3  Willis  V.  Long  Island  R.  R.  Co.  34  N.  Y.  670 ;  Hadencamp  th 
Second  Ave.  R.  R.  Co.  1  Sweeny,  490. 

4  Chic.  West  Dlv.  Ry.  Co.  v,  Klauber,  9111.  App.  613 ;  Camden  A  A 
R.  R.  Co.  V.  Hoosey,99  Pa.  St.  492;  14  Am.  Rep.  120;  Chic.  <&  N.  W. 
Ry.  Co.  V.  Carroll,  5  111.  App.  201 ;  Andrews  v.  Capital  etc.  R.  R.  Oo.  2 
Mackey,137;  47  Am.  Rep.  266. 

5  Kagutre  v.  Middlesex  R.  Co.  115  Mass.  239 ;  Nolan  v.  Brooklyn 
City  &  N.  R.  R.  Co.  87  N.  Y.  63 ;  41  Am.  Rep.  345 ;  Burns  v.  Bellefon- 
talne  R.  R.  Co.  50  Mo.  139.  Compare  Huelsenkamp  v.  Citizens'  B.  B. 
Co.  34  Mo.  45. 

6  Downey  v.  Hendrie,  46  Mich.  498. 

7  Quinn  v.  111.  Cent.  R.  R.  Co.  51  lU.  495. 

8  Rackford  etc.  R.  R.  Co.  v.  Coultas,  67  HI.  898. 

9  Ward  v.  Cent.  Park  etc.  R.  R.  Co.  11  Abb.  Pr.  N.  &  411 ;  S.  a  42 
How.  Pr.  289. 

10  Wills  V.  Lynn  <fc  B.  R.  R.  Co.  129  Mass.  85L 

11  Carroll  v.  N.  Y.  etc.  R.  R.  Co.  1  Duer,  671. 

12  Keith  V.  Pinkham,  43  Me.  601. 

13  Spooner  v.  Brooklyn  etc.  R.  R.  Co.  86  Barb.  217. 

14  Doggett  V.  111.  Cent.  R.  R.  Co.  34  Iowa,  284. 

15  Rucker  v.  Mo.  Pac.  Ry.  Co.  61  Tex.  499. 

16  Western  Md.  R.  R.  Co.  v.  Stanley,  61  Md.  266 ;  48  Am.  Bep.  WL 

17  Truex  v.  Erie  R.  Co.  4  Lans.  198. 

2  98.  Persons  riding  on  freiglit,  constmotion,  or  hand 
cars.  —  The  rule  that  a  railroad  company  undertaking 
to  carry  passengers  is  bound  to  use  the  highest  degree 
of  diligence  applies,  irrespective  of  any  distinction  be- 
tween the  different  kinds  of  trains ;  there  is  no  reason 
for  relaxing  the  rule  where  one  is  carried  on  a  freight 
train.i  A  company  carrying  passengers  in  a  caboose  or 
passenger  car  attached  to  a  freight  train,  and  taking  the 


165  CABBIEBS  OF  PASSEXaEBS.  2  99 

usual  fare,  incurs  the  same  liability  as  though  it  was  a 
regular  passenger  train.'  And  a  passenger  in  a  freight 
train  occasionally  used  to  transport  passengers  has  a 
right  of  action  for  being  carried  past  his  station.'  But 
one  permitted,  at  his  solicitation  or  as  a  special  favor, 
to  ride  upon  a  construction  or  freight  train  can  require 
but  ordinary  prudence  and  skill  on  the  part  of  the  com- 
pany, and  cannot  hold  them  to  their  stringent  liability 
9La  passenger  carriers.*  In  Mississippi,  by  statute  a  com- 
pany is  not  liable  unless  for  gross  neglect  to  one  riding 
on  a  freight  train.*  Where  there  is  a  regulation  of 
the  company  against  passengers  riding  on  freight 
trains,  and  the  injured  person  knew  of  this  rule,  he  can 
maintain  no  action  for  injuries  from  the  wreddng  of 
the  trai n.*  One  riding  on  a  hand-car  in  the  night  cannot 
recover  damages  sustained  from  a  collision  where  he 
is  guilty  of  contributory  negligence.^ 

1  Indianapolis  etc.  B.  B.  Co.  v.  Horst,  93  U.  S.  291. 

2  Edfi[erton  v.  N.  Y.  etc.  B.  B.  Ck>.  89  N.  Y  227 ;  Dlllaye  v.  N.  Y. 
Cent.  bTB.  Co.  66  Barb.  80. 

3  Mobile  etc  B.  B.  Co.  v,  McArthnr,  48  ICLaa.  180. 

4  Sboenmaker  v.  Kingsbury,  12  Wall.  360 ;  Dlllaye  v.  N.  Y.  Cent 
B.  B.  Co.  56  Barb.  Sa 

5  Perkins  v.  Chic  8t.  L.  etc  B.  B.  Co.  60  Miss.  726. 

6  Houston  etc.  By.  Co.  v.  Moore,  49  Tex.  8L  See  Lawrencebnrg 
etc  B.  B.  Co.  V.  Montgomery,  7  Ind.  474. 

7  Beam  v,  Pittsburgh  etc  B.  B.  Co.  49  Ind.  08. 

2  99.  Protmdixig  arm  from  window. — The  cases  are 
not  agreed  as  to  whether  the  protruding  of  the  arm  from 
a  car  window  is  negligence.  Some  of  the  adjudications 
hold  that  such  an  act  shows  a  want  of  care  barring  re- 
covery for  an  injury  sustained  in  consequence ;  *  and 
that  the  company  is  not  rendered  liable  for  an  injury  to 
one  so  sitting,  by  the  conductor's  omission  to  warn  him  of 
his  danger  on  the  approach  of  another  car  on  a  parallel 
track.*  Other  cases  hold  that  the  assuming  of  such  a 
position  is  not  in  itself  negligence,  but  the  question  is 
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one  for  the  determination  of  the  Jury;'  and  that  the 
windows  of  cars  running  over  roads  in  some  places  so 
narrow  as  to  endanger  projecting  limbs  must  be  con- 
structed with  guards,  so  as  to  prevent  passengers  from 
putting  their  arms  through ;  *  that  where  one  permits- 
his  arm  to  slightly  project,  his  negligence  is  sliglit  com- 
pared wilh  that  of  the  company  in  allowing  a  freight 
train  to  stand  so  near  the  track  that  it  broke  his  arm  ;  ^ 
that  the  company  is  liable  to  one  whose  elbow,  which 
was  resting  on  a  sill,  was  crushed  by  a  wrecked  freight 
train  which  it  had  suffered  to  remain  on  the  side  of  the 
track ;  *  that  it  is  culpable  neglect  for  the  managers  ta 
have  a  car  on  a  side  track  so  near  the  main  track  as  to 
cause  a  train  to  strike  it  in  passing ;  and  that  one  whose 
arm  was  on  the  sill  of  the  car  window  was  not  so  con- 
tributorily  negligent  as  to  preclude  recovery.^ 

1  Pittsburgh  etc.  R.  R.  Co.  v.  McClurg,  56  Pa.  St.  2S5 ;  Indian- 
apolis etc.  B.  K.  Co.  V.  Rutherford,  29  Ind.  82 ;  Todd  v.  Old  Colony 
etc.  R.  R.  Co.  7  Allen,  207 ;  S.  C.  3  Alien,  18 ;  Pittsburgh  etc.  R.  R.  Co. 
V.  Andrews,  39  Md.  829 ;  Louisville  etc.  R.  R.  Co.  v.  Sicklngs,  5  Bash,  1> 

2  MlUer  v.  St.  L.  R.  R.  Co.  6  Mo.  App.  471. 

3  Miller  v.  St.  Jj,  R.  R.  Co.  5  Mo.  App.  471 ;  Spencer  v.  Mil.  etc» 
R.  R.  Co.  17  Wi3.  4<:7  ;  Summers  v.  Crescent  City  R.  R.  Co.  34  La.  An. 
139 ;  44  Am.  Rep.  413. 

4  New  Jersey  R.  R.  Co.  v.  Kennard,  21  Pa.  St.  208» 

5  Chicago  etc.  R.  R.  Co.  v.  Pondrom,  61  IlL  383. 

6  Winter  v.  Hannibal  etc.  Co.  89  Mo.  468. 

7  Farlow  v.  Kelly,  108  U.  S.  288. 

§  100.  Action  for  injury.  — The  complaint  in  an 
action  for  Injury  sustained  by  a  passenger  must  be 
specific  in  its  allegations  of  negligence.^  But  where 
the  act  complained  of  is  suflttciently  stated,  it  is  neces- 
sary to  aver  only  that  such  act  was  negligently  done, 
without  setting  out  in  detail  the  particulars  of  the  neg- 
ligence.* Knowledge  of  the  defect  need  not  be  al- 
leged,^ nor  the  payment  of  fare.*  No  recovery  can  bo 
had   where   the  allegation  is  that   injury  was   from 
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a  failure  of  the  company  to  stop  long  enough  to  al* 
low  the  plaintiff  to  alight,  and  the  proof  showed  it 
resulted  from  not  keeping  the  platform  lighted  ;> 
and  where  the  declaration  is  for  carelessly  running 
the  train,  it  is  error  to  instruct  that  the  jury  may 
consider  the  condition  of  the  brakes.*  But  it  is  not 
necessary  that  the  injury  should  have  occurred  pre- 
cisely as  alleged.^  In  an  action  for  injuries  resulting 
from  a  collision  of  trains,  evidence  of  the  habits  of  the 
conductor  of  the  latter  train  is  admissible,  both  trains 
belonging  to  the  defendant.* 

1  Ohio  etc.  B.  B.  Ck>.  v.  Selby,  47  Ind.  471 ;  Central  B.  B.  Go.  v. 
Van  Horn,  3S  N.  J.  L.  133;  Bait  dk  O.  B.  B.  Co.  v.  Whlttinfl[ton»  80 
Oratt.  805 ;  Toledo  etc.  By.  Co.  v.  Foss,  88  111.  551 ;  Harper  v.  Indian- 
apolis etc  K.  B.  Co.  44  Mo.  488  ;  Otto  v.  St.  Loula  etc  By.  Co^  12  Mo 
App.  168. 

2  Ohio  «tc  B.  B.  Co.  «.  Selby,  47  Ind.  471. 
8    Hall  V.  Mo.  Pac  By.  Co.  74  Mo.  298. 

4  Boberta  v.  Johnson,  58  N.  V.  613 ;  Frlnk  v,  fichroyer,  18  HI.  41A. 

5  Price  v.  St.  L.  K.  C.  etc.  By.  Co.  72  Mo.  414. 

6  Chicago  B.  (ft  Q.  B.  B.  Co.  v.  Ma«ee»  60  111.  629 

7  Pollard  v,  N,  Y.  etc  B.  B.  Co.  7  Bosw.  437. 

8  Penn.  B.  B.  Co.  v.  Books,  07  Pa.  St.  338. 

J  101.  Presumption  of  ne^ligoaeo— Bnrdan  of  proof. — 
In  some  cases  it  has  been  held  that  a  passenger  suing  a 
common  carrier  for  injury  sustained  during  the  transit 
must  affirmatively  show  negligence  on  the  part  of  the 
carrier  ;^  that  the  plaintiff  must  show  his  own  freedom 
from  contributory  negligence ; '  and  that  the  mere  fact 
of  an  accident  happening  raised  no  presumption ;  *  but 
the  rule  as  settled  by  the  weight  of  authority  is  that 
the  happening  of  the  accident  makes  out  a  prima  fade 
case,  and  raises  a  presumption  of  negligence,  and  that 
the  burden  is  upon  the  defendant  to  rebut  this  pre- 
sumption.^ Thus,  the  presumption  is  raised  against  a 
carrier,  and  the  burden  of  disproving  negligence  is  on 
him  when  injury  happens  from  the  overturning  of  a 
oar ;  ^  from  Its  being  thrown  from  the  track ;  *  from  the 
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washing  away  of  nn  embankment/  or  road ;  ■  from 
the  giving  way  of  a  bridge  ;*  front  an  obstmctI<^  on 
tba  track;'"  from  the  buistlng  of  a  boiler;"  from  the 
bursting  of  a  lamp ; "  from  the  upsetting  of  a  stage ;  >* 
from  the  breaking  of  a  paddle-wheel ; "  from  the  fall- 
ing of  A  gang-plank ;  *<•  from  the  falling  of  a  bt^rth ;  <* 
from  proof  of  habit  of  intoxication  of  conductor  in  case 
of  ac<^ident."  This  presumption  does  not  arise  in  favor 
of  a  trespasser ; "  and  where  a  train  has  come  to  a  stop, 
and  a  passenger  on  stepping  from  the  lowest  step  to  the 
ground,  the  distance  not  being  more  than  twenty-one 
Inches,  fractures  her  knee-pan  without  any  apparent 
external  cause,  no  presnmptlon  of  negligence  on  the 
part  of  the  company  is  raised." 

1  OeorgUetc.  B.  H.Cov.  Andotuii,33aii.1IO;  Ultcbetl  v.  W«t- 
•m  etc.  it.  It.  Co.  30  On.  a  !  Dero  v.  tt.  Y.  eir.  a.  H.  CO.  34  N.  Y.  B  ; 
Holbrook  v.  Uttea  «lo.  K.  R.  »3o.  l2  N.  Y.  !M ;  llUoola  etc  B.  K.  Co.  c. 
CH«ln,  II  DL  177. 

t  Bonce  e.  DabuqiiB  Bt.  Ey.  Co.  M  lows,  CT8 ;  Sboemakei  », 
La«y,  as  lowtt,  n?  ;  NbIboq  v.  ClUo.  etOiS.  B,  Co.  M  Iowa,  SS4 ; 
CbrunberlBln  vVXil.  etc.  B,  B.  Co.  n  WU.  2B8 :  AuroiB  Brwicti  n.  R, 
Co.v,  arlm«,13  111.  63.1;  Dcto  v.  14.  Y.  etc.  ^  B.  Co.  M  N.  Y.  > ; 
nall>n»k  V.  UUcB  etc.  B.  B.  Co.  n  n.  Y.  zsa. 

t  BBllmBd  e,  Mltctieil,  11  Hebk.  W)  1  Curtis  s.  BochateT,  el& 
R.  R.  Co.  18  N.  Y.  B3*. 


S   Loabvltle  etc  B.  K.  Co.  t>.  SmlUi,  1  DdtiI,  US !  DuTer  ete.  S)r. 

.  t>.  Woodward,  4  Colo.  1. 

B.  Co.  li.  WllllanH,  74  Ind.  va ;  Peorta  etc.  H.  R.  Co.  ■.  BeynoklSi 

[11. 418 ;  BalClmore  etc  B.  B.  Co.  v.  Worthlngton,  Zl  Ud.  SIS. 

r  BhlU-dt  R.R.B.Co.c.Aiiiienoa.M  Pa.Bl.)u;  «  Am.  Bq^ 

I   BnhmvvOrekt'WestdiDR.a.Oa.MBitrli.lH. 

I  EuibsbFhc.  Br.  Oo.li.  Miller,  I  Colo.  MZ. 
1   BidUTaas.rhllit.eto.B.R.Ca.XPi.BLn4. 
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11  Robinson  f.  N.  Y.  Cent.  R.  B.  Co.  2  Blatchf.  33S  :  lU.  Cent  R.  R. 
Co.  V.  Phhups,  4)  1.1.  2  'i ;  S.  C.  55  111.  194  ;  Caldwell  ti.  :N.  J.  Steam- 
boat Co.  Im  Barb.  4Ji ;  Iwoso  v.  S.  C.  Transp.  Co.  20  Blatcht  411. 

12  Wilkie  V.  Bolster,  3  Smith,  ID.  D.  827. 

13  McKinney  v.  Neil,  I  McT.nan,  540 ;'  Farlsh  v.  Relgle,  11  Qratt 
«77 ;  Stockton  v.  Fray,  4  GUI,  40o ;  Fairchild  v.  CaL  Stage  Co.  13  Cal. 
51) ;  Bo3'oe  V.  CaL  Stof^e  Co.  25  Cal.  430 ;  L.emon  v.  Chanslor,  68  Mo. 
3^D  ;  %/*iro  V.  Gay,  11  Pick.  103. 


1 1  Yerkes  v.  Keokuk  etc.  Packet  Co.  7  Mo.  App. 

1 3  IZage  Packet  Co.  v.  Def  rlcs,  04  III.  538. 

13  Smith  V.  B.  <&.  N.  A.  B.  M.  S.  Packet  Co.  46  N.  Y.  Boper.  Mb 

17  Penn.  R.  B,  Co.  v.  Books,  57  Pa.  St.  839. 

13  Sommers  v.  Miss.  A  Tenn.  R.  R.  Co.  7  Lea,  201. 

19  DeL  I^  etc  B.  B.  Co.  v,  Napheys,  90  Pa.  St.  I2& 
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CHAPTEB  X. 

CABBIERS  OF  GKX>Dfi« 

{  102.  General  liability  of. 

{  103.  Acts  of  Ood  or  public  enemies  when  no  €xctiaer 

{  101.  Duty  to  provl.le  safe  means  of  conveyance. 

{  135.  Carriers  of  live  stock. 

t  lOvk  Loss  from  Inhcrrent  defects  In  goods. 

2  107.  Injury  from  bad  packing. 

2  IZX  Goods  shipped  at  owner's  risk  or  under  his  carew 

{  100.  Power  to  limit  liability  for  negligence. 

1  r.O.  Ii:xcepted  perils,  when  catmed  by  ncgliiijefiice. 
{  lit  Limitation  of  liability  to  certain  sum. 

{1:2.  Delay  or  failure  to  forward. 

21:1  noute  to  be  chosen — Missending  goods. 

{  1:1.  Stowage. 

}  1:5.  Duty  to  preserve  goods  Injured  during  carriage, 

2  113.  Duty  after  arrival  of  goods. 

}  1:7.  Connecting  and  auxiliary  lines. 

i  113.  Liability  with  respect  to  baggage. 

{  1:0.  Duty  of  shipper  to  dlscl€i«e  value  of  article  shipped 

f  120.  Action  against  carrier. 

{  12L  Burden  of  proof. 

f  122.  Measure  of  damages. 

{  123.  Actions  by  carrier. 

J  102.  Ganeral  liability  ijf, — Common  carriers  of 
goads  are  regarded  as  Insurers,  and  are  liable  for  all 
losses  except  such  as  arise  from  the  act  of  Gk>d  or  the 
public  enemy.*  This  rule  is  so  grounded  in  the  law  of 
carriers  that  a  citation  of  authorities  to  support  it  is  un- 
necessary. There  is  no  distinction  between  the  liabil- 
ity of  carriers  by  land  and  those  by  water ;  and  the 
above  rule  applies  as  well  to  the  latter  as  to  the  former.* 

1  Angell  Carriers,  i  67 ;  Wood's  Browne  Carriers,  1 92 :  Hutchin- 
son Carrlorn,  1 4 ;  I/awson  Contracts  of  Carriers,  {  2 ;  KedflelU  L'aic 
riersand  other  Bailments,  {  2i ;  Wharton  Negligence,  {  oZ2. 

2  King  V.  Shepherd,  8  Story,  849 ;  Harrington  v.  Lyies,  2  Nott  A 
McC.  83  ;  Hastings  v.  Pepper,  11  Pick.  41 ;  Elliott  v.  PoswcU,  10  Johns. 
1 ;  JiCcClurcs  v,  IXammond,  1  Bay,  80  ;  Ilaxrlogton  v»  McShane^  S 
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Watts,  44S ;  Blchords  v.  Gilbert,  5  Day,  415 :  Clark  «.  Blchards,  1  Conn. 
64 ;  Emery  v.  Heniey,4  Me.  411 ;  Jones  v.  Walker,  6  Yerjr.  427 ;  Boyle 
V.  McLaugblln,  4  liar.  A  J.  291 ;  Spencer  v.  Doggett,  2  Vt.  02 ;  Lea  ». 
Stroud,  2  Blnn.  74;  Jones  v.  Pitciier,  8  Stewt.  A  P.  VV»;  Sprowlv. 
Keller,  4  Stewt.  dk  P.  3S9 ;  Daggett  v.  Bhaw,  Z  Mo.  264 ;  McClcnaffhaa 
v.  Brock, « Rich.  17.  »  -» 

I  103.  Act  of  God  or  palilio  enemiaiy  whoa  no  ezenie.^ 
A  carrier  is  only  relieved  from  responsibility  for  such 
injuries  as  must  be  attributed  to  an  act  of  Gk>d,  not  for 
those  which  can  be  so  attributed*^  If  he  has  departed 
from  the  line  of  his  duty  and  has  violated  his  contract, 
and  while  thus  in  fault  and  in  consequence  of  that 
fault  the  goods  are  injured  by  an  act  of  Qod,  which 
would  not  otherwise  have  produced  the  injury,  he  is 
not  protected.*  This  rule  applies  where  he  is  guilty  of 
unreasonable  delay  in  forwarding  and  the  goods  are  in* 
jured  by  a  storm.^  An  act  of  Gk>d  operating  on  an  un« 
seaworthy  vessel  does  not  excuse  when  such  act  would 
have  proved  harmless  to  a  seaworthy  one,*  nor  where  a 
canal  boat  started  on  a  voyage  with  a  lame  horse  which 
caused  a  great  delay,  when  but  for  such  delay  the  dan* 
gerous  point  would  have  been  passed  in  safety,*  The 
striking  of  a  vessel  on  a  sunken  spUe  cannot  be  excused 
on  that  ground  when  the  carrier  knew  of  its  existence,* 
nor  can  the  striking  against  Ajoek  though  the  master 
did  not  know  of  it,  if  he  exposed  the  vessel  to  such  an 
accident  by  his  culpable  negligence.^  Whero  a  carrier 
attempted  to  cross  a  fording  place  in  a  creek  between 
sunsetand  dark  while  a  shower  was  approaching,  with"* 
out  examining  the  state  of  the  ford,  and  the  wheels 
stuck  fast  and  the  water  rose  with  extraordinary  sud- 
denness, he  is  liable  for  damage  sustained  therefrom.^ 
One  receiving  goods  during  a  storm  is  liable  for  injury 
to  them  from  the  storm.*  If  he  negligently  ex]x>ses 
property  to  capture  by  the  public  enemy,  and  it  is  cap- 
tured and  destroyed,  he  is  liable.'®  If  the  real  cause  of 
the  loss  is  ms  major  negligence  of  the  carrier  contribute 
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ing  indirectly  or  remotely  to  the  loss,  it  Is  not  enough 
to  charge  him." 

.  1    New  BruuawisTc  etc.  Co.  v.  Tiers,  24  N.  J.  L.  097. 

2    Michaels  v,  N.  Y.  etc.  K.  B.  Co.  30  N.  Y.  564 ;  Bead  v.  SpanldfiiK, 

30  N.  Y.  6o0. 

8  Dunson  v.  IT.  Y.  Cent.  R.  B.  Co.  8  Lans.  265 :  Bead  v.  Spauldliur, 
20  N.  Y.  6S0 ;  Michaels  v.  K.  Y.  etc.  B.  B.  Co.  SO  N.  Y.  564. 

4  Packard  v.  Taylor,  S3  Ark.  402 ;  37  Am.  Bep.  87 

6  Morrison  v.  Davis,  20  Pa.  St.  171. 

6  New  Brunswick  etc.  Co,  v.  Tiers,  24  N.  J.  L.  697. 

7  Williams  t).  Grant,  1  Conn.  437. 

8  Campbell  v.  Morse,  Ilarp.  468. 

9  New  Erunswlclc  Co.  v.  Tiers,  34  N.  J.  L.  687. 

10  Caldwell  v.  Southern  Exp.  Co.  1  Fllpp.  85. 

11  Gillespie  v.  St^  L.  K.  C.  etc  By.  Ca  6  Mo.  App.  554. 

2  104.  Daty  to  provide  safe  means  of  oonTejuioe — Fixe, 
— A  carrier  utMsi  provide  a  vehicle  strong  enough  to 
encounter  the  risks  to  which  it  will  be  subjected.*  No 
4efect  in  his  vehicle  can  exempt  him  from  liability  from 
loss  therefrom,  except  when  the  loss  may  be  from  the 
act  of  God  or  of  the  public  enemy.*  He  is  not  bound, 
however,  to  provide  against  an  unprecedented  emer- 
gency .^  lie  must  know  the  condition  ol  his  vehicle:* 
He  is  liable  for  a  loss  by  the  breaking  of  ihe  tacld^e  ct  a 
«rane,  used  for  transferring  goods  iipon  lighters  and 
standing  upon  a  pier.^  And  a  clause  in  a  bill  ot  lading 
that  **no  damage  that  can  be  insured  against  will  be 
paid  for,**  does  not  exempt  from  liability  for  defects  in 
the  construction  or  equipment  of  a  vessel.®  The  fact 
that  one  knew  of  the  defects  will  not  exempt  the  carrier 
from  liability  without  a  distinct  agreement  to  assume 
the  risks.^  But  if  the  shipper  makes  his  own  selection 
from  the  vehicles  of  the  carrier  under  circumstances 
charging  him  with  knowledge  of  their  eapabilities  and 
defects,  he  is  not  responsible  for  any  injury  resulting 
exclusively  from  those  defects.^  It  the  defect  in  a 
Vehicle  does  not  contribute  to  the  injury,  the  carrier  is^ 
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lof  course,  liable.*    A  oompany  transporting  cotton  is 

liable  for  loss  from  fire  resulting  from  its  negligent 
failing  to  furnish  suitable  means  and  appliances  to  pre* 
irent  it  from  taking  fire.^^  Where  merchandise  is  carried 
in  the  same  train  with  combustible  material,  the  carrier 
must  use  <every  precaution  against  the  spreading  of  any 
fire  that  may  occur,  and  negligence  is  an  inference  of 
law  iDOTn  his  failure  to  do  so.'^  If  a  fire  starts  from  a 
«t€yve  w^liich  is  allowed  to  stand  near  a  wooden  parti- 
tion of  a  building  upon  a  pier  owned  by  defendant, 
with  no  protection  f«r  either  the  pipe  or  stove,  and  there 
is  no  sufficient  watck  kept,  this  will  warrant  a  finding 
of  negligence.^'  Bat  a  company  is  not  liable  for  failing 
to  make  extraordinary  provisions  against  a  fire  wliich 
KK)uld  not  have  been  reasonably  anticipated.^' 

1  EmiAre  Transp.  Co.  v.  Wamsatta  Oil  etc.  Co.  63  l>a.  St  14  j 
'Keilogg  V.  Lftcrossti  etc.  Packet  Ca  3  Hiss.  4M;  Condtrt  v.  Grand 
Trunk  Ry .  Co.  51  N.  Y.  iOO :  The  Hadji,  16  Fed.  Bep.  831 ;  Central 


Jine  of  Boats  v.  Lowe,  SO  Qa. 

2  Hntchinson  Carrier*,  2  283L 

3  Nashville  etc  R.  B.  Oo.  v.  Dayld,  6  Heisk.  261. 

4  The  Northern'  Belle,  9  WalL  826;  Kellogg  v,  LacrOBBe  eta 
:Packet  Co.  3  Bias.  496. 

6  Kuowies  v.  Dabney,  106  Maaa.  487. 

6  The  Hadji,  16  Fed.  Bep.  86L 

7  Pratt  v.Ogdensbarg  etc.  B.  B.  Co.  102  Mass.  887. 
:8  Harris  «.  Northern  Ind.B.B.  Co.  28  N  Y.  282. 
9  Hazt  V.  Allen,  2  Watts,  U4. 

10  CUcaeo  St.  L.  btc.  B.  B.  Co.  v.  Mobs,«0  Miss.  1008. 

11  Empire  Transp.  Co.  v.  Wamsutta  Oil  etc  Co.  63  Pa.  St,  14. 

12  Hill  Manul  Co.  v.  Providence  etc.  Steamboat  Co.  125  Bfass.  28L 
18  Pennsylvania  &.  B.  Co.  tt.  Fries,  87  Pa.  St.  234. 


2  106.  CarrifiTiitf  live  stock. — Tbere  iH  some  dififerenoe 
of  opinion  as  to  whether  carriers  of  live  stools,  sliould  be 
held  to  .the  stringent  liability  of  carriers  of  goods* 
Hutchinson  lays  down  the  rule  broadly  that  an  ex- 
ception to  the  conunon-law  rule  exists  in  favor  of  on^ 
who  transports  live  animals ;  he  regards  it  as  **  unre»r 
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Bonable  to  impose  upon  him  the  same  mimxfe  responsi- 
bility for  such  animals  as  for  inanimate  goods."  ^^ 
Wharton  adopts  the^  same  view,  and  holds  tSiat  ''& 
carrier  of  live  stock  is  not  an  insurer,  hot  his  duties, 
when  not  prescribed  in  writing,  are  those  of  a  special 
agent  to  transport  the  cattle  to  their  place  of  destination, 
he  supplying  suitable  and  safe  carriage  and  motive 
power.^  Angell  on  the  other  hand  regards  a  carrier  aa 
liable  for  the  safety  of  animals  delivered  to  him  for 
transportation.'  Lawson  after  a  review  ef  the  cases 
concludes  that  **^in  mostoi  the  States  carriMi»  of  living 
animals  are  beld  to  be  common  carriers,  and  to  be 
Insurers  to  the  same  extent  $m  if  engaged  in  eanying; 
general  merchandise.^ 

1  Hutchinson  Carriers,  f  217. 

2  Wharton  Negligrence,  {  617. 
8   Angell  Carriers,  {  214. 

4   Lawson  Contracts  of  Carriers,  I  Ifi. 

i  106.  Lobs  from  inherent  dofects  in  goods. — Aonrler 
is  not  liable  where  goods  suffer  injury  from  the  natural 
or  inherent  tendency  of  the  goods,  if  nonegligenoe  of  his 
has  contributed  to  the  result.'  One  eonsigning  perish- 
able goods  ought  to  make  himself  aware  of  their  quali- 
ties so  thoroughly,  and  of  the  time  that  must  be  spent 
in  transit  between  the  place  from  which  they  are  sent 
and  their  destination,  as  te  guard  agatiist  the  casualty 
of  their  natural  decay.'  This  rule  exemptv  the  carrier 
from  liability  for  the  decay  of  fruits^  the  dimiimticNa,  leak' 
age,  or  evaporation  of  liquids,  and  the  spontaneous  com- 
bustion of  goods,'  or  for  injuries  to  animals  from  their 
natural  viciousness.^  Thus,  if  a  horse  while  heiag carried 
on  a  train  sustains  an  injury^  not  from  any  fault  of  the 
servant  of  the  company,  but  from  its  own  restlessness, 
no  liability  attaches ;  ^  but  if  he  fails  to  bestow  the  proper 
care  oa  the  goods  and  damage  results^  he  is  liable.*- 
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1  Wharton  NeirUgence,  1 663 ;  Lawaon  Contracts  of  Caxrleis,  { 14  ; 
Hutclunson  Carriers,  i  5 ;  wood's  Browne  Carriers,  |  KM. 

2  Browne  Carriers,  {  106. 

8   Lawson  Contracts  of  Carriers,  1 14. 

4  Smith  t7.  N.  H.  etc  B.  B.  Co.  12  Alien,  531;  Hall  v.  Beiiflo»t 
Met.  (Ky.)  51. 

5  Illinois  Cent  B.  B.  Co.  v.  Brelsford,  13  111.  App.  2B1. 

6  Wing V.N.Y. etc B.B. Co.  IHllU  235;  Hutchinson  Canton,  {Ik 

J  107.  Injury  from  bad  packing.  —  The  owner  or  oon<i 
signor  of  goods  sent  in  packages  to  a  common  carrier  ia 
bound  to  pack  them  securely.  If  he  fail  to  do  so  and 
they  are  damaged  in  consequence,  he.  cannot  recover.' 
One  suing  for  injury  to  the  goods  must  show  affirma^ 
tively  that  the  carrier  received  them  in  good  order.*  If 
they  are  shipped  in  bad  condition  the  consignor  can- 
not recover,  even  though  the  carrier's  negligence  con- 
tributed to  the  loss,  unless  by  ordinary  care  the  former 
could  not  have  avoided  the  consequences  of  the  latter'a 
negligence.'  Where  the  contents  of  a  cask  have  en^ 
tii'ely  leaked  out,  and  the  evidence  shows  the  loss  wasi 
caused  by  a  latent  defect  in  the  cask  existing  before  the 
shipment,  the  burden  is  upon  the  plaintilf  to  show  that 
the  leakage  and  loss  might  still  have  been  avoided  by 
the  ei^ercise  of  reasonable  skill.^  Where  the  casks  were 
of  inferior  qualitj',  and  on  arrival  were  in  poor  condition 
owing  to  that  and  to  the  usual  perils  of  navigation, 
proof  of  the  inferior  quality  of  the  casks  throws  upon 
the  daimant  the  burden  of  showing  that  the  injury  waa 
caused  by  the  negligence  of  the  vessel.^  Bad  packing 
is  no  defense  where  it  did  not  contribute  to  the  injury .< 

1  Wharton  Negligence*  i  566 ;  Bedfleld  Carriers,  }  2Sl ;  Lawson 
Contracts  of  Carriers,  I  22 ;  Klaaber  v.  Am.  Exp.  Co.  21  Wn.  2L 

2  Marquette  H.  etc  B.  B.  Co.  o.  Kirkwood,  46  Mich.  61 ;  40  Am« 
Bep.453. 

3  Beedv.  Phila.etc.  B.B.CO.  8Hou8tl78. 

4  The  Gibers,  8  Ben.  148. 

5  Six  Hundred  and  Thirty  Casks  of  Wine,  14  Blatcbf.  SI7. 

6  Shriver  v.  Sionx  City  A  St.  F.  B.  B.  Co.  24  Mlnxu  WOi, 
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2  108.  Goods  shipped  at  owner's  risk  or  imder  his  eare.  — 
In  New  York  a  common  carrier  undertaking  to  carry 
goods  at  the  owner's  risk  is  not  liable  for  injury  arising 
from  negligence,  unless  it  is  at  least  the  want  of  ordi^ 
nary  care ;  to  prove  merely  the  injury  from  an  accident 
the  causes  of  which  are  not  explained  is  not  enougli.^ 
In  West  Vira;inia  also,  the  words  **at  the  owner's  risk  " 
in  bills  of  lading  limit  the  carrier's  liability  to  sach  loss 
or  damage  only  as  may  result  from  ordinary  negli- 
gence.^ In  Tennessee  it  was  held  t  hat  such  words  would 
not  release  him  from  damages  occurring  througli  liis 
own  negligence,  that  at  most  they  would  only  protect 
him  against  loss  occurring  from  the  ordinary  and  known 
risks  of  transportation.'  A  special  contract  devolving 
on  the  owner  the  personal  care  of  cattle,  with  the  risk  of 
their  escaping  or  being  injured  through  their  own  rest- 
lessness or  viciousness,  does  not  exonerate  the  carrier 
for  injury  from  failing  to  provide  safe  cars  for  their 
transportation.^  If  one  traveling  in  charge  of  the  goods 
injures  them  through  his  negligence  he  cannot  recover.* 
A  company  undertaking  to  ship  stock  beyond  its  own 
line  must,  on  the  arrival  of  the  stock  at  the  Junction, 
and  on  discovering  that  it  cannot  be  immediately  for- 
warded, unload,  feed,  and  water  it ;  and  this  duty  can- 
not be  imposed  upon  the  owner  though  he  was 
accompanying  the  stock  under  an  agreement  that  he 
should  take  care  of  it  while  in  transit.'  Where  the 
owner  has  by  contract  undertaken  the  exclusive  man- 
agement of  the  things  shipped,  the  burden  of  proof  is 
nevertheless  on  the  carrier  to  show  that  a  loss  has 
occurred  by  the  fault  of  the  shipper  or  his  servants.^ 
Under  a  contract  by  which  the  shipper  agrees  to 
assume  all  risks  from  delays,  the  company  is  not  liable 
for  a  delay  occasioned  by  the  breaking  of  a  bridge  on 
another  route  which  suddenly  increased  their  traffic* 
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1  VEenchv.BiiiXletc.  Il.B.Co.2Abb.N.T.App.]ML 

2  Bait.  etc.  B.  B.  Co.  v.  Kathbone,  1 W.  V&  87. 

8  Nashville  etc.  B.  B.  Co.  v.  Joluuon,  6  Heisk.  271. 

4  Bhodes  v.  Louisville  etc.  B.  B.  Co.  9  Bnsh,  666. 

5  Pratt  V.  Ogrdensbnrg  etc.  B.  B.  Co.  102  MaaB.  SSI. 

6  Btmn  v.  Hannibal  <&  St.  J.  B.  B.  Co.  68  Mo.  2681 

7  Boberts  v.  Biley,  13  La.  An.  103L 

8  Dawson  v,  Chicago  etc.  B.  B.  Co.  79  Mo.  296b 

§  109.  Power  to  limit  liability  for  nejligpBiice.— The 
rule  is  firmly  settled  in  the  United  States  that  a  com- 
mon carrier  cannot,  by  special  contract  or  otherwise, 
exonerate  himself  from  liability  for  loss  occurring 
through  the  negligence  of  himself  or  bis  servants.^  All 
distinctions  in  the  degrees  of  negligence  may  be  thrown 
aside,  he  can  no  more  stipulate  against  a  slight  degree 
of  negligence  than  he  can  against  gross  negligence.' 
This  doctrine  has  not  been  held  in  all  the  cases.  A  dif- 
ferent rule  was  laid  down  in  Louisiana,^*  and  in  West 
Yirginia ;  *  but  this  last  case  has  been  overruled  by 
subsequent  adjudications  in  the  same  State.^  In  New 
York  a  carrier  may  by  contract  exempt  himself  from 
liability  even  for  gross  negligence ;  *  but  the  contract 
lor  exemption  must  be  specific  and  unequivocal  and 
positive ;  mere  general  words  are  not  sufidclent.^  A 
carrier  receiving  goods  for  shipment  beyond  its  own 
line  may  exempt  itself  from  liability  for  loss  beyond 
its  own  Hne.^  And  in  a  State  where  the  general  rule 
was  held,  a  carrier  in  transporting  live  stock  has  been  al- 
lowed, in  consideration  of  a  pass  to  the  shipper  and  re- 
duced rates  of  freight,  to  stipulate  exemption  from  all 
liability  disconnected  and  apart  from  the  conduct  or 
running  of  its  trains.* 

1  Bonthern  "Exp.  Co.  Crook,  44  Ala.  468 ;  South  A  N.  Ala.  B.  B. 
Ca  V.  Henlein, 52  Ala.  606 ;  Berry  v.  Cooper, 28  Oa.  643 ;  Georgia  B.  B. 
Co.  V.  Gann,  68  Ga.  8oO;  Evansville  etc.  B.  B.  Co.  v.  Young,  28 
Ind-  51(1;  Michigan  etc.  B.  B.  Co.  v.  Heuton,  87  Ind.  448:  In- 
dianapolis etc.  B.  B.  Co.  V.  Allen,  81  Ind.  394;  Mich,  etc.  B.  B. 
Co.  V,  Meaton,  81  Ind.  887,  n. ;  Kallman  v.  U.  8.  Exp.  Co.  3  Kao. 
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CtAl 

n.  Bbp.  75  r  Qeonria 

Mitchell  V.  0 
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i  110.  Eziwptad  parili,  whan  euHd  t:r  luerligsnce.— 
Although  goods  are  shipped  under  a  twntroat  exonerat- 
ing the  carrier  from  liability  for  losaeB  from  oertain 
causes,  as  fire,  collisions,  perila  of  the  aea,  and  the  like, 
such  an  exemption  will  not  lessen  the  carrier's  re- 
Bponsiblllty  where  a  loaa  from  such  excepted  peril  was 
Hue  to  the  carrier's  negligence.'    The  weight  of  authority 
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tavora  the  pioposltlon  that  when  a  loM  oocim  the 
bnrden  is  on  the  carrier  te  show  both  that  the  loss  wa» 
from  an  excepted  peril,  and  that  It  was  not  due  to  his 
negUgenoe.i  A  number  of  casea  have  held  that  wbei« 
a  loii^  occurs  from  an  excepted  peril,  the  burden  ctf 
provi^  that  such  loea  sprung  from  neKligenoa  is  on 
the  piainttS*  But  in  a  State  bolding  this,  where  a  biU 
of  lading  excepted  liability  for  fire  tmlees  the  carrier 
-was  grossly  negligent,  and  be  refused  to  give  the  ship* 
per  any  JDformation  as  to  how  or  where  thb  fire  oc- 
curred, raised  a  presumption  of  negUgenoe,  not  ipso 
/aeto,  it  was  decided  that  these  facta  repelled  by  evl< 
dence  that  the  defendant  need  ordinary  c«Te,  and  that 
the  question  of  negligeuoe  was  for  (he  Jury,' 


r;S.O.aTAl».M7iOrer 

4  OblO   St.  362  :    Uolt^ 


]  Ultle  Bock  etc  Rt,  Co.  v.  Tanwt,  «  Ark.  129 ;  Buikard  v- 
.    Bolt,  etc  B.  B.  Co.  M  Ud.  HIT ;  Lsmb  v.  Cundon  elc  R.  K.  (.'o.  46 

etc.  R.  B.'co.U  Fli/l^';  Futsraon  v,  ClT*Je,«;  Fa.et.aM:  rhlldi 
V.  Little  Miami  R.  R.  Co.  1  Cla.  Rep.  WD :  Wectbelmer  t.  Pa.  R.  R.  Co. 
I?Bla((!hf.<^l;  TtiePer1ne,8Ben,%l;  Cocbnm t>. Muunore, 4» N. Y. 


{lis  GABBIEBS  OF  QOODS.  ISO 

in  the  oontract  or  receipt  that  he  will  be  liable  only  to  a 
certain  amount ;  in  such  a  case  he  is  liable  for  the  fall 
amount  of  the  loss  sustained  through  his  negligence,^ 
and  this  though  less  is  charged  and  paid  for  transporta- 
tion than  when  the  exemption  clause  is  omitted,'  or  the 
receipt  stipulates  that  the  property  shall  not  be  regarded 
as  of  more  than  a  certain  value  unless  specifically  re- 
ceipted, for,'  or  unless  its  value  is  disclosed  at  the  cime 
of  the  shipment.^  But  it  has  been  held  that  a  condition 
that  tne  carrier  will  not  be  liable  beyond  a  certain 
amount  unless  the  true  value  is  disclosed  is  reasonable 
and  binding ;  ^  that  silence  in  such  a  case  is  a  fraud, 
discharging  the  carrier  from  liability  for  ordinary  neg- 
ligence.* 

1  The  City  of  Norwich,  4  Ben.  271 ;  Adams'  Exp.  Ck>.  v,  Stettaners, 

31  IlL  184:  Alabama  etc.  R.  B.  Co.  v.  Little,  71  Alti.  611;  Chicugro, 
8t.  L.  etc.  R.  R.  Co,  v.  Abels.  60  Miss.  1017 ;  United  States  Exp.  Co.  r, 
Bachman,  28  Ohio  8t  144  ;  S.  C,  2  Cin.  Rep.  251 ;  Moulton  v.  ht.  Paal 
etc.  R.  R.  Co.  81  Minn.  85 ;  47  Am.  Rep.  781 ;  Black  v.  Goodrich  Transp. 
Co.  65  Wis.  319;  42  Am.  Rep.  713 ;  The  City  of  Norwich,  4  Ben.  271. 
Compare  Hart  v.  Pa.  R.  R.  Co.  2  McCrary,  333. 

2  United  States  Exp.  Co.  v.  Bachman,  28  Ohio  St  144. 
8   TheCity  of^Norwlch,  4Ben.  27L 

4  Adams'  Exp.  Co.  v.  Stettaners,  61  HI.  IM. 

5  Muser  v,  Holland,  17  Blatcht  412. 

6  Ma^nin  v.  Dlnsmore,  70  N.  T.  410 ;  S.  0. 62  N.  Y.  Sk 

I  112.  ]>elay  or  failure  to  forward. — Carriers  are  bound 
to  have  all  reasonable  and  necessary  facilities  and  ap- 
pliances for  conducting  and  carrying  on,  in  a  prompt, 
skillful,  and  careful  manner,  the  business  in  which  they 
are  engaged,  and  for  transporting  without  unreasonable 
delay  the  ordinary  quantity  of  freight  offered  them  for 
transportation,  or  which  might  reasonably  be  expected.^ 
If  there  is  any  unreasonable  delay  in  forwarding  or 
transporting  the  goods,  they  are  liable  for  the  damages 
consequent.'  Delays  of  several  months,'  of  a  year,* 
and  even  of  twenty-four  hours,^  have  been  regarded  as 
unreasonable.    Betaining  j;oods  at  a  depot  until  a  sof* 
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ficient  amount  to  make  up  a  load  had  accumulated  la 
negligence.^  A  clause  in  a  bill  of  lading  that  the  goods 
will  bo  shipped** at  the  convenience  of  the  company** 
^vill  not  protect  the  company  from  liability  for  un- 
reasonable delayj  As  to  time  a  carrier  is  answerable 
only  for  want  of  due  diligence,  and  may  excuse  delay 
by  showing  accidents  that  are  not  inevitable ;  ^  but  they 
must  occur  without  his  fault  or  the  fault  of  his  agent  or 
servant.®  ,  A  strike  among  the  engineers  or  employees 
of  the  carrier  will  not  excuse  delay.^*  The  freezing  of 
canals  or  rivers,  excuses  delay,  but  he  must  exercise 
ordinary  forecast  in  anticipating  the  obstruction,  and 
must  use  proper  means  to  overcome  it.*^  He  is  liable 
during  a  delay  by  stress  of  weather  for  the  safe-keep- 
ing of  the  goods  as  a  carrier,  not  as  a  warehouseman.^* 
That  the  station  was  under  military  control  is  no  ex- 
cuse where  the  authorities  had  given  express  per- 
mission to  forward  the  f  reight.^^  If  the  vehicle  becomes 
disabled  or  an  unavoidable  delay  occurs,  he  must  use 
diligence  and  discretion  in  forwarding  the  goods  to  their 
destination.**  An  accumulation  of  freight  does  not  ex- 
cuse delay.'^  Unreasonable  delay  is  no  defense  to  an 
action  for  freight  without  proof  of  damage  sustained  by 
the  owner  of  the  cargo  through  such  delay.'®  A  carrier 
is  not  bound  to  forward  goods  to  a  person  who  claims 
to  be  the  consignee  if  they  are  not  accompanied  with 
any  instructions  or  bill  of  lading,  and  the  claimant  pro- 
duces no  authority  from  the  consignor  for  their  deliv- 
ery, although  they  are  marked  with  the  initials  of  the 
daimant^s  name.^<^ 

1  Michigan  Cent.  B.  B.  Co.  v.  Burrows,  33  Mich.  8. 

2  Gerhard  v.  Neese,  86  Tex.  635 ;  Ormsby  v.  Union  Pac.  By.  Co.  2 
McCrary ,  43  ;  Lawrence  v.  Winona  etc.  K.  B.  Co.  15  Minn.  8U0  ;  Price 
V.  Hartsnom,  44  Barb.  6o5 ;  Illinois  etc.  B.  B.  Co.  v.  McClellan,  54  IlL 
S6 ;  Glenn  v.  Charlotte  etc.  B.  B.  Co.  63  N.  C.  510 :  Harris  v.  Northern 
Ind.  B.  B.  Co.  20  N.  Y.  2G2 j  Nudd  v.  Wells.  11  Wis.  407 ; .  McGraw  v. 
3alt.  AO.JJLU.  Co.  13  W,  Va.  301 ;  41  Am.  Bep.  696  ;  Smith  t>.  Whlt- 
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man,  13 Mo.  882 ;  Nettles  v.  Railroad  Co.  7  Rich.  190 ;  AdKms*  Kxn. Co. 
V.  McDonald,  1  Busb.  32  ;  Wallace  v.  Viffus,4  Biackt  299L 

3  Glenn  v.  Charlotte  etc.  R.  R.  Co.  63  IT,  C.  510. 

4  Nudd  V.  Wella, )  I  Wis.  407. 

6  Ormsby  v.  Union  Pac.  Ry.  Co.  2  McCrary,  48. 

6  Lawrence  v.  Winona  etc.  R.  R.  Co.  15MiQn.  390, 

•^  Branch  v.  Wilmington  <fc  W.  R.  R.  Co.  88  N.  C.  573L 

8  Parsons  v.  IIarc!y,  14  Wend.  £15. 

9  Blackstoc'^  v,  N.  Y.  etc.  R.  R.  Co.  1  Bosw.  77 ;  ».  O.  20  X.  Y.  48. 

10  Blackstock  v.  N.  Y.  etc.  R.  R.  Co.  1  Bosw.  77 ;  8.  C.  20  K.  Y.  4S, 

11  Bow  man  v.  Teall,  23  Wend.  SOfi. 

12  Western  etc.  Co.  v.  Newhall,  24  III.  466. 

13  Illinois  Cent  R.  R.  Co.  v.  McClellan,  54  IlL  5& 

14  American  Exp.  Co.  t;.  Smith*  83  Ohio  St.  6U ;  The  Maggfe  Hav 
mond,  9  Wall.  435. 

15  Bussoy  V.  Memphis  etc.  R.  R.  Co.  4  McCrJury,  405.     Compare 
Deming  i;.  Norfolk  etc.  R.  R.  Co.  21  Fed.  Rep.  23. 

10   Pasre  V.  Munro,  1  Holmes,  2.^2. 

17   nnn  V.  Western  R.  R.  Corp.  102  Kass.  283. 

J  113.  Boute  to  bo  chosen — Xissending  goods. — A  car* 
rier  is  bound  to  pursue  the  usual  and  ordinary  route ; 
if  he  unnecessarily  deviates  from  that  route  he  will  he 
liable  for  any  injury  to  the  goods  which  may  be  thereby 
injured.^  If  he  takes  the  more  dangerous  of  two  modes 
of  conveyance,  he  does  so  at  his  own  risk.*  A  shipper 
delivering  fruit  trees  addressed  to  a  certain  place  wfth- 
out  designating  the  county,  when  there  are  two  places 
with  such  name,  is  so  negligent  as  to  bar  recovery  for 
the  missending  of  the  goods  ;•  but  neglij^ence  in  deliv- 
ering goods  to  a  carrier  incorrectly  addressed  is  no  de- 
fense, where  the  carrier's  agent  received  them  with 
knowledge  of  the  error.*  Where  a  company  received  a- 
load  of  mules  to  be  delivered  at  A,  under  an  agreement 
that  the  owner  was  to  feed  and  water  them,  and  was  to 
be  afforded  facilities  for  this,  and  the  company  negli- 
gently carried  them  forty  miles  beyond  A  to  I>,  where 
they  stood  in  the  cars  two  days  witlx«at  food,  water,  or 
care,  the  company  is  liable.^  Whem  s  contract  gives 
the  carrier  an  option  between  modoaef  transportatio% 
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the  option  must  be  exercised  with  a  view  to  the  owner's 
mterest.* 

1  Powers  V.  Davenport,  7  Blackl  497. 

2  Lawrence  v.  McOregor,  Wriffht,  133. 

Z   Congar  v.  Chicago  etc.  B.  Co.  24  Wis.  157. 

4  O'Boarke  v.  Chicago  etc.  By.  Co.  44  Iowa,  52flL 

5  Bryant  v.  S.  W.  B.  B.  Co.  68  Qa.  80Sw 

6  Blitz  V.  Villon  S.  S.  Co.  51  Mich.  SoS. 

I  114.  Stowago. — A  carrier  is  liable  to  the  shipper 
for  injury  snstained  by  the  goods  on  account  of  bad 
stowage.^  A  proper  and  sufficient  stowage  implies  tiiat 
the  car^  13  secured  from  damage  by  the  ordinary 
action  of  the  wind  and  sea.'  A  clean  bill  of  lading,  that 
is,  one  in  which  there  is  no  stipulation  as  to  the  place 
of  stowage,  implies  that  the  goods  are  to  be  stowed 
under  deck.'  Stoclc  is  an  exception  to  this  rule.^  It  is 
negligence  to  stow  nuts  in  the  hold  when  they  are  lia- 
ble to  be  injured  by  sweat,  and  it  is  the  custom  to  stow 
them  in  the  cabin.^  A  shipper  by  consenting  that  his 
goods  may  be  carried  on  deck  does  not  thereby  assume 
the  risk  of  their  loss  or  injury,  and  if  the  carrier  has 
contracted  to  cover  and  protect  them  he  is  liable  for 
damage  to  them  from  want  of  protection,  and  the  fact 
that  the  shipper  knew  that  the  goods  were  not  covered 
when  the  boat  departed  is  immaterial ;  >  and  a  steamship 
company  is  liable  for  the  loss  of  cement  shipped  in  bar- 
rels caused  by  their  being  left  on  deck  over  night  with- 
out being  first  reooopered  in  the  hold.^  If  fruit  is  injured 
from  want  of  proper  ventilation,  the  carrier  is  liable.^ 
The  mere  fact  that  bales  of  cotton  were  packed  so 
tightly  in  a  train  that  on  their  taking  fire  the  car  could 
not  be  unloaded  is  not  conclusive  of  negligence.^  It  is 
negligence  to  stow  near  together  substances  injurious 
to  each  other,  as  bleaching  powder  and  soda  near  to 
cotton^^^  flour  near  an  offensive  and  injurious-  oil," 
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flour  near  spirits  of  turpentine,"  or  hemp  near  oil." 
If  a  company  carries  cotton  on  open  flat  cars,  and  hur- 
ries the  train  forward  when  flres  are  burning  near  the 
track,  and  the  cotton  is  ignited,  the  company  is  lia- 
ble.^* For  leakage  or  breakage  resulting  from  bad 
stowaj^e  the  carrier  is  liable ;  ^*  and  breakage  is  prima 
facie  evidence  of  negligence.^*  It  is  no  defense  that 
the  goods  were  in  an  improper  condition  when  re- 
ceipted for ;  he  should  liave  refused  to  receive  them,  or 
otherwise  he  should  have  seen  that  they  were  stowed 
with  reference  to  the  condition  they  were  in."  Custom 
in  the  manner  of  stowage,  if  known  and  assented  to, 
is  a  good  defense  to  action  for  an  injury  therefrom.^* 
Where  the  owners  of  freight  hire  cars,  load  them  as 
they  choose,  and  are  told  that  they  load  at  their  own 
risk,  the  company  is  not  liable  for  injuries  from  mjn- 
dicious  loading.^' 

1  The  InviiPiblo,  3  Sawv.  176 ;  The  Excellent,  16  Fed.  Rep.  MS; 
The  Tommy,  18  Fed.  Rep.  601 ;  The  Colon,  9  Ben.  SM. 

2  Tysen  v.  Moore,  56  Barb.  442. 

8    Creery  v.  Holly,  14  Wend.  28 ;  The  Waldo,  Darles,  161. 

4  Brown  v.  Cornell,  1  Root,  60. 

5  The  Star  of  Hope,  17  WalL  651. 

6  Soh winger  v.  Raymond,  83  Ind.  192  ;  88  Am.  Rep.  415.    See  Th» 
James  Piatt,  9  Ben.  4U1. 

7  The  Harold  Hoar,  8  Ben.  216. 

8  The  American,  8  Ben.  491. 

9  remperton  Co.  v.  N.  Y.  Cent.  R.  R.  Co.  104  Haas.  144, 

10  The  Ilato  Irving,  5  Hughes,  253. 

11  Cranwell  t».  The  Fanny  Fosdick,  15  La.  An.  486. 

12  The  Col.  Ledyard,  1  Spra«rue,  59Qi 

13  Bearse  v.  Ropes,  1  Sprague,  331. 

14  North  Am.  Ins.  Co.  v.  St.  L.  I.  M.  etc.  By.  Cow  8  McCrary,  233L 

15  The  Colon,  9  Ben.  854. 

16  Ketchum  v.  Am.  etc.  Exp.  Ca  62  Mo.  9Sfk 

17  The  David  and  Caroline,  5  Blatchf.  266. 

.  18   Baxter  v.  Leland,  1  Blatchf.  526  :  The  Col.  T<edyard,  1  Spragne^ 
530.    But  see  Cranwell  v.  The  Fanny  Fosdick,  15  La.  An.  496. 

19   Ohio  etc.  B.  R.  Co.  v.  Danbar,  20  111.  623. 
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2  115.  JkLty  to  preMTve  goods  iigund  during  carriage. — 
It  is  the  daty  of  a  carrier  when  goods  in  his  care  are  in- 
jured to  make  reasonable  exertions  to  repair  the  injury 
or  arrest  its  progress.^  Even  where  a  track  was  sub- 
merged by  Mk  unprecedented  flood  in  a  river,  he  is 
bound  to  exercise  such  care  as  a  very  prudent  man 
would  take.^  If  packages  of  furs  are  wet  he  should 
have  them  opened  and  dried.^  Cotton  which  has  been 
wet  should  be  placed  in  a  position  of  shelter  to  dry.^ 
He  is  liable  for  injury  to  a  package  of  books  if  they 
<!ould  have  been  removed  before  the  damage  occurred.' 
After  a  vessel  is  stranded,  there  is  still  an  obligation 
upon  the  master  to  take  all  possible  care  of  the  cargo ; 
and  proof  merely  of  reasonable  care  and  diligence  will 
not  excuse  liim ;  *  he  is  guilty  of  culpahle  negligence  in 
not  protecting  the  cargo  with  sufficient  care,  and  in  re- 
turning home  and  allowing  the  cargo  to  remain  in  the 
vessel  during  the  remaining  part  of  the  winter  and 
until  a  kite  day  in  the  spring ;  ^  and  he  has  no  right  to 
abandon  the  vessel  to  the  care  and  custody  of  the 
wreckers,  in  consequence  of  which  a  box  of  sovereigns 
is  lost.^ 

1  Coteaux  v.  Leech,  18  Fa.  St  1224. 

2  Wallace  tu  Clayton,  42  Ga.  -443. 

3  Coteanx  «.  Leech,  18  Pa.  St.  224. 

4  Blocker  v.  Whittenburg,  12  La.  An.  412. 

5  Charleston  dt  C.  S.  B.  Co.  v.  Bason,  Harp.  262. 

6  King  V,  Shepherd,  3  Story,  349 ;  The  Nia«rara  v.  Cordes,  21  How.  7. 

7  The  N!a«rara  v.  Cordes,  21  How.  7. 

8  King  V.  Shepherd,  3  Story,  349. 

J  116.  Snty  after  arrival  of  goods. — On  the  arrival  of 
the  goods  at  their  destination  it  is  the  duty  of  the  carrier 
to  deliver  them  within  a  reasonable  time,^  at  a  proper 
place,'  and  to  the  proper  person.*  Formerly,  it  was 
understood  to  be  the  duty  of  all  common  carriers  to  de- 
liver the  goods  to  the  consignee  personally,  except  in 
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the  case  of  goods  broaght  oy  ships  Irom  foreign  conn- 
tries.^  But  carriers  by  railway  and  all  carriers  by  water 
have  been  excepted  from  the  operation  of  this  general 
rule.*  Wherever  a  personal  delivery  is  not  necessary, 
notice  of  the  arrival  of  the  goods  must  be  given.* 
Where  delivery  is  prevented  by  a  state  of  war,  it  is  the 
carrier's  duty  to  take  care  of  the  goods  for  the  con- 
signor, and  to  notify  him  within  a  reasonable  time  of  his 
inabi  lity  to  make  delivery,  after  which  his  liability  is  that 
of  a  bailee.^  A  railroad  company  must  provide  conven- 
ient and  reasonably  safe  depots  where  its  freight  can  be 
stored.^  If  a  railroad  company  stores  the  goods  i>end- 
ing  the  arrival  of  the  consignee,  its  liability 'is  that  of  a 
warehouseman  and  it  is  bound  to  ordinary  care.*  It  is 
negligence  to  store  goods  in  the  same  building  with  gun- 
powder,i<>  or  to  allow  inflammable  material  around  the 
premises  in  such  position  that  it  is  liable  to  be  ignited 
by  sparks  from  an  engine.^^  A  usage  for  the  shipper 
to  notify  the  consignee,  and  for  the  consignee  to  call  for 
the  goods  without  notice,  will  not  excuse  a  railroad  com- 
pany for  want  of  proper  care  of  the  goods  until  called 
f or.^'  Where  the  consignee  refuses:  to  take  the  goods  on 
account  of  their  damaged  condition,  which  is  not  due 
to  the  carrier's  fault,  he  becomes  a  compulsory  bailee, 
bound  only  to  such  reasonable  care  as  a  prudent  and 
honest  man  would  take  of  property  of  which  he  had  be- 
come the  voluntary  custodian.^*  If  the  goods  are  deliv- 
ered to  t  he  wrong  person  the  carrier  is  responsible  though 
the  address  of  the  consignee  was  erroneously  given.'* 

1  Hutchinson  Carriers,  }3M;  Anfrell  Carriers,  9  283;  Wood's 
Browne  Carriers,  |  901 ;  Bedfield  Caniers,  {  902 ;  Scovllle  v.  Griffith, 
12  I!^.  Y.  500  :  Michigan  etc.  B.  B.  Co.  v.  Day,  20  III.  875 ;  McKlDBey  v. 
Jewett,  90  N.  Y.  2«7. 

2  Dresbach  v.  Cal.  Pac.  B.  B.  do.  67  CaL  462 ;  8ton»  v.  Bice,  £8 
Ala.  05.  ' 

8  LltUe  Bock  Miss.  Biver  etet.  By.  Co.  v.  GlideweU,ae  ArlL-W ; 
The  Nora,  14  Fed.  Bep.  429. 

4   Hutchinson  Carriers,  {  84L 
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6    Hatchinson  Carriers,  {{  367, 967. 

6  Hutchinson  Carriers,  If  8S7f  859,  880 ;  Angell  Carriers,  I  31S : 
Wood's  Browne  Carriers,  2  25Sw 

7  Baltimore  etc  B.  B.  Co.  v.  Morehead,  6  W.  Va.  298. 

8  Whitney  v.  Chic,  etc  B.  B.  Co.  27  Wis.  827. 

9  Whitney  v.  Chicago  etc  B.  B.  Co.  27  Wis.  827 ;  Dimmick  v, 
Milwankee  B.  B.  Co.  48  Wis.  471 ;  Goodwin  r.  Bait.  etc.  B.  B.  Co.  68 
Barb.  195 ;  Merchants'  etc.  Trausp.  Co.  v.  Story,  50  Md.  4. 

10  White  V.  Colo.  Cent  B.  B.  Co.  5  I>I11.  428. 

U  Nichols  o.  Smitii,  US  Mass.  832.  » 

12  Browning  v.  Long  Island B.  B.  Co.  2  Daly,  117. 

13  The  Bobolink,  6  Sawy.  148. 

14  McCnIIoch  v.  McDonald,  91  Ind.  240.  Compare  Samnel  v. 
Cheney.  135  Mass.  278 ;  46  Am.  Bep.  467 ;  Edmunds  v.  Merchants' 
Dispatch  T.  Co.  185  Mass.  283. 

I  117 .  Conneeting  and  anziliary  linai .  —  The  liability  of 
a  carrier  who  receives  goods  to  be  transported  beyond 
his  own  route  depends  largely  upon  the  nature  of  his 
contract^  If  he  receives  the  goods  and  agrees  merely 
to  forward  them,  he  is  not  liable  for  their  loss  after  duly 
delivering  them  to  the  connecting  carrier.^  As  such 
forwarding  agent  he  is"  responsible  only  for  want  of 
reasonable  diligence  and  care ; '  but  if  he  forwards  the 
goods  in  a  mode  prohibited  by  the  owner  he  does  it  at 
his  own  risk  and  incurs  the  liability  of  an  insurer;* 
and  he  is  liable  for  any  loss  occasioned  by  his  neglect 
to  transmit  to  the  next  carrier  en  route  the  consignor's 
special  instructions  as  to  their  transportation.^  Thero 
is  a  conflict  in  the  American  cases  as  to  the  liability  of 
a  carrier  who  receives  goods  which  are  directed  to  a 
point  beyond  the  termination  of  his  line.  In  England 
the  rule  is  well  settled  that  by  the  mere  acceptance  of 
such  goods  without  any  express  contract,  his  liability 
as  carrier  continues  till  the  goods  have  reached  their 
final  destination.t»  Some  of  the  American  cases  follow 
the  English  rule  ;*  but  the  weight  of  authority  seems  to 
be  in  favor  of  the  doctrine  that  in  such  a  case  the  obli- 
gation of  the  carrier  extends  only  to  the  termination  of 
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his  own  line,  and  after  the  arriyal  of  the  goods  there 
and  delivery  of  the  goods  there,  his  liability  ceases,  and 
he  is  not  responsible  for  shortcomings  of  the  connect- 
ing carrier.*^  It  has  been  held  that  the  shipper  may 
maintain  an  action  against  either  company. ^  An  action 
lies  against  the  last  of  a  series  of  connecting  carriers, 
unless  it  can  show  that  the  loss  did  not  occur  on  its  road.' 
A  carrier  may  contract  to  deliver  the  goods  beyond 
his  route,  and  in  such  a  case  his  liability  as  carrier  lasts 
till  they  arrive  at  their  destination. ^<>  Where  a  carrier 
had  agreed  after  transporting  the  goods  to  deliver  them 
to  another  carrier,  and  the  latter  refused  to  receive  them, 
the  former  does  not  fulfill  his  duty  by  storing  them ; 
but  notice  should  be  sent  either  to  the  consignor  or 
consignee.i^  A  carrier  may  contract  against  liability 
for  loss  happening  beyond  its  line.^^  The  general 
rule  is  dififerent  where  there  are  associations  or  part- 
nerships between  carriers;  if  by  agreement  between 
them  through  tickets  to  the  terminus  of  the  other 
line  are  sold  by  each  carrier,  the  one  selling  such 
through  ticket  is  liable  for  an  injury  suffered  on  the 
other  line.^^  A  carrier  who  accepts  full  charges  to  a 
point  beyond  his  own  terminus  is  liable  for  the  de- 
livery of  goods  at  such  place.^*  Companies  who  enter 
into  a  contract  to  form  a  continuous  road  are  joint  con- 
tractors as  regards  shippers ;  **  but  an  arrangement  by 
which  each  carrier  subsequent  to  the  first  pays  what  Is 
due  for  the  freight  when  the  goods  are  delivered  to 
him,  and  the  last  carrier  collects  the  whole  bill,  though 
these  accounts  are  settled  and  each  route  stipulates  to 
charge  only  a  certain  rate,  does  not  constitute  a  part- 
nership or  joint  liability,  and  each  line  is  liable  only 
for  its  own  negllgence.^^  An  exemption  in  a  contract 
between  the  shipper  and  first  carrier  inures  to  the 
'benefit  of  a  subsequent  carrier  where  the   contract 


contemplates  ench  oonliiiuoaa  carriage;"  but  if  a 
through  oontract  is  not  oontamplated,.  a  eubseqaent 
carrier  cannot  have  the  adTantago  of  such  exemption." 
The  liability  of  a  carrier  for  the  aale  delivery  of  prop- 
erty which  has  come  into  his  posseeslon  is  the  same, 
whether  it  waa  received  directly  from  the  owners  or 
from  another  company  to  whom  It  was  originally  de- 
livered." The  carrier  in  whone  hands  the  goods  are  in- 
jured or  destroyed  is  liable."  There  is  a  presumption 
tliat  the  last  of  a  line  of  carriers  received  the  goods  in 
the  same  condition  in  wtiioh  they  were  delivered  to  the 
first  carrier ;  °  if  they  ware  in  good  condition  when  re- 
ceived by  the  first  carrier  the  Jury  may  presume  they 
were  so  received  by  the  last,"  In  an  action  ^;alnst  on 
Intermediate  carrier,  the  shipper  must  show  the  goods 
were  in  good  condition  when  received  by  the  first." 
1    Well  V.  Mercbanu' Dlspatcb  etc.  Ca.T  Dalr,4Mi  Loirel]  Wlie 


Z20tiloSt.I24. 

Scotborn  d.  The  BaQwajr, 


«£i.MI. 

a  BsUvaTCo.e.McOBrthr,MU.8.  2K|  III.  CenL  R.  R,  t>.  Joan- 
«OD.Aj[II.Ml;  Toledo  etc.  R.  (^  e.  Lockbul,?!  111.  S»l  111.  Cent. 
K.B.  r.  FrankeabiirB.MIll.  H;  Ixralsrllie  «!«.  R.  B.  Co.  e.  C*mp. 
bell,  7  Heltk.  ESS ;  FunCenhelm  «.  Uempbli  etc.  R.  R.  Co.  *  Helsk. 
t»:  Ansle  o.  The  Rallnuul,  9  1ow«,«7;  Kyle  r.  The  Ridlmml,  ID 
KcUa^:  Moaherv.9.Eip.Co.llSOs.BT:  Southern  Exp.  CW.ii.Shen, 
BOk-SIBi  Phllleoti.Btuifon],lTTei.zn:Sl.  Johnn.  VwlSantvoord, 

elc.  B.  B.  Co!  31  Wto.  M9. 

r Alien,  ^sj 


ca;  Clyde  t^; 


|,  118  CARRIERS  OF  GOODS.  180 

9   Memphis  dk  C  3EU  R  Co  v.  Holloway, 9 Baxt  IfiS ;  LeSagev 
Great  W  By.  CJo  1  Daly,  308. 

10  Boot  V.  The  Railroad,  46  N.  T.  624 ;  Crawford  v.  The  Baflroad 
Assoc.  51  Miss.  222 ,  Weed  v.  The  BaUroad,  19  Wend.  634 ;  Clyde  v. 
Hubbard  88  Pa.  St  358. 

11  Lesinsky  v.  Great  Western  Dispatch,  10  Mo.  App  134 

12  Taylor  v.  Little  Bock  etc.  R.  R.  Co.  32  Ark.  893 ;  PhllUps  v.  N  C. 
B.  R.  Co.  78  N.  C  2a4. 

13  111.  Cent.  B.  B.  Co.  V.  Copeland,  24  111.  232 ;  Carter  v.  Peck,  4 
Sneed,  203 ;  Woltf  v.  Cent.  B.  B.  Co.  68  Ga.  668  :  46  Am.  Bep.  601  See 
iFurstenheim  v.  Memp.  <&  O.  R.  B.  Co.  9  Heisk.  238 ;  Nashville  etc. 
B.  B.  Co.  V.  Sprayfoerry,  9  Heistc  862. 

14  The  Adams'  Exp.  Co.  v.  Wilson,  88  111.  839. 

15  Bradford  v.  S.  C.  B.  B.  Co.  7  Rich.  20L 

16  Darling  v.  Boston  etc.  B.  B.  Co.  11  Allen,  296. 

17  HoUiday  ti.  St.  L.  K.  C.  etc.  By.  Co.  74  Mo.  164 ;  41  Am.  Bep. 
909 ;  Whltworth  v,  Erie  By.  Co.  46  N.  Y.  Super.  602 ;  Maghee  v.  BaU- 
road,  46  N.  Y.  514. 

18  Taylor  v.  L.  B.  Miss.  B.  etc.  B.  B.  Co.  89  Ark.  148  :  Babcock  v. 
Railroad,  49  N.  Y.  491 ;  Merchants'  D.  T.  Co.  v.  Bolles,80  lu.  4Td ;  JEtna. 
Ins.  Co.  V.  Wheeler,  49  N.  Y.  616 ;  Manhattan  Oil  Co.  v.  Ballroad,  54 
K.  Y.  197. 

19  Illinois  etc  B.  R.  Co.  v.  Smyser,  38  111.  864. 

20  Packard  v.  Taylor,  36  Ark.  402 ;  37  Am.  Rep.  37. 

21  Shrlver  v.  Sioux  City  <&  St  P.  R.  R.  Co.  24  Minn.  506*. 

22  Leo  V.  St.  P.  &  Minn.  etc.  Ry.  Co.  30  Minn.  438. 

28   Lake  Erie  &  Western  By.  Co.  v.  Cakes,  11  IlL  App.  489. 

J  118.  LiabiUtj  with  TMpect  to  baggage. — The  baggage 
of  a  passenger  is  to  be  regarded  as  goods ;  and  for  loss 
or  injury  to  it  a  carrier  is  held  to  the  strict  liability  of  a 
common  carrier  of  goods.'  He  is  liable  upon  the  mere 
fact  of  receiving  the  baggage  for  transportation  and 
failing  to  deliver  it  on  demand  or  to  account  for  it.'  No 
distinct  price  need  be  paid  for  transporting  it,  as  it  is 
included  in  th^  fare  of  the  passenger.'  It  is  not  neces- 
sary that  the  passage  money  should  have  been  paid  in 
advance,  nor  is  it  material  whether  the  passenger  pays 
for  his  passage  himself,  or  it  is  paid  by  his  friends.^ 
Payment  need  not  be  expressly  proved ;  it  may  be  in- 
ferred without  violent  implication  as  it  is  seldom,  if 
ever,  neglected.^  It  is  not  within  the  province  of  this 
Work  to  enter  into  a  discussion  oi  the  meaning  of  the 
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word  ''Imggage."  It  is  sufficient  to  say  that  it  cannot 
be  extended  beyond  ordinary  baggage,  or  such  baggage 
as  a  traveler  usually  carries  with  him  for  his  personal 
convenience,*  beyond  a  person's  personal  luggage.' 
Generally  by  the  term  is  understood  such  articles  of 
personal  convenience  or  necessity  as  are  usually  carried 
by  passengers  for  their  personal  use.'  A  mere  super- 
vision of  one's  own  baggage,  or  the  means  of  entering 
the  place  of  its  deposit,  is  not  sufficient  to  exonerate  a 
carrier ;  there  must  either  exist  animus  custadiendi  on 
the  part  of  the  passenger  to  the  exclusion  of  the  carrier, 
or  he  must  be  guilty  of  such  negligence  as  discharges 
the  latter  from  his  general  obligation.*  The  fact  that 
he  deposits  it  in  his  state-room,  of  which  he  has  the  key 
and  from  which  it  is  stolen,  is  not  sufficient.^^  The  pas- 
senger is  permitted  to  retain  a  partial  control  over  liis 
baggage,  and  its  full  use  for  all  the  purposes  of  his 
Journey.  ^^  Where  the  baggage  has  arrived  at  its  desti- 
nation and  the  passenger  neglects  to  call  for  it  within  a 
reasonable  time,  the  liability  of  the  carrier  is  changed 
to  that  of  a  bailee,  and  he  is  bound  only  to  ordinary 
diligence,  and  is  liable  only  for  ordinary  neglect.'* 
Where  a  loss  occurs  under  such  circumstances,  the 
passenger  must  show  it  occurred  through  negligence, 
such  as  would  charge  a  bailee.^'  A  parent  may  main- 
tain an  action  for  the  loss  of  his  child's  baggage  which 
was  famished  by  himself.^^  To  charge  a  carrier  with 
the  vfdue  of  articles  stolen  from  a  trunk,  it  must  appear 
with  reasonable  certainty  that  the  trunk  was  not  opened 
and  rifled  before  coming  to  his  possession.^^  The  pas- 
senger's possession  of  a  check  for  the  missing  trunk 
on  his  demand  therefor  at  the  point  of  destination  at  a 
reasonable  time,  raises  a  presumption  of  negligence  on 
the  part  of  the  carrier.^  The  passenger  is  a  competent 
witness  to  prove  the  contents  ot  his  trunk  and  the  value 
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of  the  articles  composing  them.^^  The  expenses  In- 
curred in  searching  for  the  baggage  cannot  be  re- 
covered.^^ .Sleeping  car  companies  are  not  liable  either 
as  common  carriers  or  innkeepers ;  ^*  but  they  are  liable 
to  a  passenger  whose  baggage  has  been  stolen  owing 
to  an  insufficient  watch  being  kept.^ 

1  Wharton  Negrllgence,  S  699 ;  Wood's  Browne  Carriers,  { 58 ; 
Redfield  Carriers,  i  71 ;  Hatcbinson  Carriers,  i  677 ;  Story  Bailments, 
H99. 

2  Flaherty  v,  Oreenman,  7  Daly,  481. 

3  Orange  Co.  Bank  v.  Brown,  9  Wend.  75  ;  Plexotto  v.  McLaoghlln, 
1 8trob.  468  ;  47  Am.  Rep.  563  ;  woods  v.  Devin,  13  111.  74fi  ;  Hawkins 
V.  Homnan,  6  Hill,  586  ;  Merrill  v.  Grinnell,  80  N.  Y.  594  ;  Camden  etc 
Trans.  Co.  v.  Belknap,  21  Wend.  354. 

4  Van  Horn  v.  Kermit,  4  Smith,  E.  D.  4S8w 

5  McGill  V.  Rowand,  3  Pa.  St.  SSL 

6  Angell  Carriers,  {]!& 

7  Wood's  Browne  Carriers,  |  56.  . 

8  Hutchinson  Carriers,  i  679. 

9  Mudgett  V.  Bay  State  Steamboat  Oo.  1  Daly,  151. 
'   10  Mudgett  v.  Bay  State  Steamboat  Co.  1  Daly,  151. 

11  Hutchinson  Carriers,  S  689. 

12  Van  Horn  v.  Kermlt,  4  Smith,  E.  D.  453;  Roth  v.  Baffalo  eta 
B.  R.  Co.  84  X.  Y.  548  ;  Holdrldge  v.  IJtica  etc.  R.  R.  Oo.  66  Barb,  m ; 
BurrlU  v.  N.  Y.  etc.  R.  R.  Co.  45  N.  Y.  184.  See  Cole  v.  GoodwlQ,  19 
Wend.  251. 

13  LoulsvUle  etc.  R.  R.  Co.  v.  Mohan,  8  Bosh,  181  Compare  Van 
Horn  V.  Kermlt,  4  Smith,  £.  D.  458. 

14  Baltimore  Steam  Packet  Co.  v.  Smith,  28  Md.  408 ;  Oraot  «. 
Newton,  1  Smith,  E.  D.  95. 

16  McQuesten  v.  Sanford,  40  Me.  117. 

16  Atchison  etc.  R.  R.  Co.  v.  Brewer,  20  Ean.  (W8L 

17  Whltesell  v.  Crane,  8  Watts.  &  S.  360. 

18  Miss.  Cent.  R.  R.  Co.  v.  Kennedy,  41  Miss.  671. 

19  Blum  V.  Southern  Pullman  Palace  Car  Co.  1  FUpp.  600 :  Wood- 
mfir  S.  &  P.  C.  Co.  V.  Diehl,  84  Ind.  474  ;  43  Am.  Rep.  102.  MmMs. 

20  Blum  V.  S.  P.  P.  C.  Co.  1  Fllpp.  500 ;  Woodruff  8.  A  P.  C.  Oa  ti^ 
Diehl,  84  Ind.  474 ;  43  Am.  Rep.  lOOC 

J  119 .  Duty  of  shipper  to  disdose  value  of  artlole  shipped. 
—  A  carrier  may  require  the  nature  and  value  of  the 
goods  delivered  to  him  to  be  made  known ;  if  the  ship- 
per, with  intent  to  deprive  the  carrier  of  his  lawful 
freight,  conceals  from  him  the  nature  and  value  of  the 
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artidedeliyered,  it  is  a  legal  fraud  upon  the  carrier,  and 
will  relieve  him  from  liability.^  If  he  misrepresents 
the  value  or  nature  of  the  goods  shipped  the  carrier 
is  not  liable  for  their  loss ;  ^  nor  is  he  where  money  or 
diamonds  are  packed  in  such  a  way  as  to  deceive  and 
mislead  the  carrier  ;3  as  where  a  box  containing  valu* 
able  articles  is  so  disguised  as  to  resemble  those  which 
generally  contain  articles  of  small  value*  A  carrier 
transporting  letters  is  not  liable  for  the  loss  of  any  arti- 
cle of  value  therein  contained  unless  he  was  informed 
of  it  at  the  time  of  delivery.^  If  a  carrier  13  told  that  a 
package  containing  money  is  very  valuable,  or  as  valu- 
able as  money,  though  not  told  that  it  contains  money, 
hi3  liability  is  not  lessened  on  the  ground  of  conceal- 
ment or  fraud.^  And  the  fact  that  articles  of  greater 
value  are  packed  in  the  same  box  with  ordinary  freight 
docs  not  change  their  character,  nor  relieve  the  carrier 
from  liability  for  the  loss  of  the  ordinary  freight  if  the 
more  valuable  articles  are  not  lost  J 

1  Soathem  Exp.  Co.  v.  Everett,  £7  Ga.  638. 

2  Belf  V.  Itapp,  3  Watts  (fe  S.  21. 

3  Chicago  A  Aurora  B.  B.  Co.  v.  Thompson,  1^  111.  573 ;  Soutliern 
:C:xp.  Co.  «.  Everett,  37  Oa.  688. 

4  Warner  v.  Western  Transp.  Co.  5  Hob.  (N.  Y.)  -luO. 
6    Hajres  v.  Wells,  23  CaL  185. 

6  Allen  v.  Sewall,  2  Wend.  827. 

7  Hyde  v.  N.  Y.  etc.  S.  S.  Co.  17  La.  An.  29. 

2  120.  AotionB  agaiiuit  earrier. — It  has  been  held  that 
to  sustain  an  action  against  a  carrier  for  Injury  to  the 
goods,  the  goods  must  belong  to  the  plaintiff  at  the 
time  of  the  injury.^  A  person  having  another's  goods 
in  his  possession  may,  however,  sustain  an  action 
against  the  carrier  for  negligence.^  The  consignor, 
where  he  is  the  owner,  may  maintain  an  action;'  and 
where  a  consignment  is  to  A  or  B  the  con>jignor  is  not 
dlyested  of  his  property  so  as  to  be  prevented  from 
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maintaining  an  action  for  non-delivery  to  the  con- 
signee.^ He  cannot  maintain  an  action  on  the  case  for 
a  loss  or  injury  to  the  property  consigned  without 
showing  that  he  has  a  special  or  general  property 
therein,  but  he  may  In  all  cases  maintain  an  action  of 
assumpsit  upon  a  contract  to  deliver  the  property 
safely,  he  having  made  the  same  and  paid  or  become 
bound  to  pay  the  forfeit.^  A  tailor  who  sends  a  coat 
abroad  to  a  customer,  and  who  has  paid  the  freight, 
may  maintain  an  action  for  Its  loss.^  An  action  will  lie 
in  the  name  of  a  consignee  who  has  made  advances  on 
the  goods.7  Where  a  third  person  rolled  up  the  plaint- 
iffs  coat  and  placed  his  own  name  and  address  upon  it, 
the  plaintiff  may  nevertheless  maintain  an  action  for  its 
loss.^  A  carrier  transporting  goods  for  a  corporation 
cannot  defend  an  action  on  the  ground  that  the  corpo- 
ration could  not  have  lawfully  acquired  title  to  them.* 
The  liability  of  a  carrier  who  has  undertaken  to  carry 
and  deliver  a  draft,  and  has  failed  to  do  so,  arises  Sin- 
mediately  upon  such  failure,  and  it  is  not  secondary  to 
the  liability  of  the  drawee  of  the  draft.*®  Case  or  trover 
may  bo  brought  against  a  carrier  for  not  delivering 
goods,  but  trover  cannot  be  sustained  without  proof  of 
conversion."  Previous  demand  is  necessary  before  an 
action  of  tort  for  conversion  can  bo  maintained.**  Trover 
will  not  lie  for  goods  lost  by  nonfeasance  merely.'* 
Demand  is  not  necessary  where  case  is  brought,**  or  t.:e 
action  is  founded  on  a  breach  of  contract.*^  If  the 
plaintiff  states  a  custom  and  also  relies  on  an  under- 
taking, general  or  special,  the  action  in  reality  is 
founded  on  contract,  and  is  to  be  treated  as  such,  and 
it  cannot  be  united  with  a  claim  to  recover  damages  for 
a  mere  tort.*^  A  declaration  against  Joint  owners  of  a 
steamboat  '^that  the  defendaCnts,  before  and  at  the  time 
of  the  shipment,  were  the  owners  and  proprietors  of  Um 
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boat,  and  copartners  in  freighting,  and  which  boat  had 
been  usually  employed  in  conveying  and  transporting 
cotton  for  hire,''  sufficiently  alleges  the  character  of  the 
owners  as  carriers."  An  acceptance  of  the  goods  and 
an  undertaking  to  carry  them  must  be  alleged.^  A 
complaint  alleging  an  injury  "through  the  fault  of 
the  defendant''  authorizes  a  recovery  for  actual  negll- 
gence.'*  A  count  with  no  other  averment  of  ownership 
than  the  word  "  claims  "  is  not  sufficient  on  demurrer ;  ^ 
but  after  verdict  a  complaint  has  been  held  good 
though  it  did  not  aver  that  the  goods  were  the  plaint- 
iffs, nor  that  a  reasonable  time  for  transporting  them 
had  elapsed.^1  A  complaint  for  loss  of  a  draft  is  de- 
fective which  fails  to  state  the  date  or  amount  of  the 
draft,  or  the  time  when  or  the  person  to  whom  it  was 
payable.**  Payment  or  tender  of  freight  need  not  be 
averred.*'  A  subsequent  acceptance  of  the  goods  is  no 
bar  to  an  action,  though  it  may  be  given  in  evidence  in 
mitigation  of  damages ;  nothing  short  of  a  release  or  of 
the  acceptance  of  something  in  satisfaction  is  a  bar.** 
Where  a  cause  of  action  against  carriers  for  negligence 
is  of  such  a  character  that  it  may  be  prosecuted  either 
by  the  owners  of  the  property  or  by  their  agent,  a  judg- 
ment in  a  suit  brought  by  the  owners  bars  a  subsequent 
suit  by  their  agent.*^  A  judgment  in  a  suit  between 
the  consignor  and  consignee  for  the  price  of  goods  de- 
stroyed in  the  freight  house  of  a  railroad,  rendered  in 
favor  of  the  consignee  on  the  ground  that  the  property 
never  passed  to  him,  owing  to  an  insufficient  delivery 
to  the  company  as  carriers,  does  not  estop  the  consignor 
to  maintain  an  action  against  the  company  as  carriers 
for  neglect  to  forward  the  goods.*^ 

1  Law  V.  Hatcher,  4  Blatcht  861 

2  Moran  v.  Portland  Steam  Packet  Co.  85  Me.  65. 

8   W.  <fc  A.  B.  B.  Co.  V.  KeUy,  1  Head,  158 ;  Price  v.  Powell,  8 
H.Y.  822. 
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4  ICoorc  r.  Sberldine,  2  Har.  A  McH.  458. 

5  Carter  v.  Graves,  9  Yerg.  448b 

6  Goodwyn  v.  Douglass,  1  Cheves,  174. 

7  Burrltt  v.  Bench.,  4  McLean,  325 ;  Arbuckle  v.  Thompson,  37  Pa. 
BtlTO. 

8  Elklns  V.  Boston  B.  B.  Co.  19  N.  H.  337. 

9  Farmers'  etc.  Bank  v.  Detroit  etc.  B.  B.  Co.  17  Wis.  372. 

10  Jones  V.  Wells,  28  Cal.  259. 

11  Packard  v.  Getman,  6  Cowen,7)77 ;  Johnson  v.  Strnder,  3  Mo.  SSO ; 
BuUard  v.  Young,  3  btewt.  46.  And  see  Tolano  i>.  Nat.  Steam  Nav. 
Co.  6  Bob.  (N.  YO  318  ;  8.  C.  4  Abb.  Pr.  316 ;  83  How.  Pr.  496. 

12  Bobinson  V.  Austin,  2  Gray,  564. 

13  Bowlin  V.  Nyo,  10  Cash.  416. 

14  Ludwlg  V.  Mcyrc,  5  Watts  &  S.  435. 

15  Erskine  v.  The  Thames,  6  Mo.  371. 

IS  Colwell  V.  N.  Y.  etc.  B.  B.  Co.  0  How.  Pr.  811. 

17  Jones  v.  Pitcher,  3  Stewt  <fi;  P.  1S5 ;  24  Am.  Dec.  716. 

18  Somcrvillo  v.  Merrill,  1  Port.  107 ;  Jordan  i>.  Hazard,  10  Ala.  221. 

19  School  District  v.  Boston  etc  B.  B.  Co.  102  Mass.  552. 

20  Montgomery  etc.  B.  B.  Co.  v.  Edmonds,  41  Ala.  667. 

21  Stimpson  v.  Gilchrist,  1  Me.  202. 

22  Zelgler  1'.  Wells,  23  Cal.  170. 

23  Ferguson  v.  Cappeau,  6  Har.  A  J.  304  ;  Hall  v.  Cheney,  36  N.  H. 
26  ;  Alder  v.  Pearson,  3  Gray,  342.  Compare  Pierce  v.  Mil.  etc  By. 
Co.  23  Wis.  387 ;  Kirtland  v.  Montgomery,  1  Swan,  452. 

24  Bowman  V.  Teall,  23  Wend.  306. 

25  Green  v.  Clark,  5  Denio,  497. 

26  Finn  v.  Western  B.  B.  Corp.  102  Mass.  283. 

J  121.  Burden  of  proof. — In  an  action  against  a  com- 
mon carrier,  the  plainti£f  must  produce  some  evidence 
of  loss  of  the  goods.^  Thus,  if  a  bill  of  lading  directed 
their  delivery  to  either  L  or  to  Z,  the  shipper  must 
prove  that  the  goods  were  not  received  by  either  of  the 
consignees ;  it  is  not  enough  to  show  that  one  of  them 
did  not  receive  them.'  But  the  fact  of  loss,  injury,  or 
non-delivery  having  been  proved,  a  presumption  of 
negligence  is  raised,  and  tlie  burden  is  upon  the  defend- 
ant to  account  for  it  or  to  explain  it  away.'  But  it  has 
been  held  that  the  fact  that  goods  were  shipped  in  good 
order  and  delivered  in  damaged  condition,  was  not  suf- 
ficient to  charge  the  carrier  of  such  goods  with  the  lo88| 
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where  proof  was  wholly  wanting  to  show  that  the 
damage  was  caused  through  any  fault  of  the  carrier.* 
Where  it  is  stated  in  the  receipt  that  the  goods  were  re- 
ceived in  good  order  in  an  action  for  their  non-delivery, 
the  onus  is  on  the  carrier  to  show  that  they  were  not 
received  in  that  condition.^  The  shipper  must  show 
some  injury  which  could  not  be  the  result  of  its  in- 
herent nature  or  defects,  or  some  carelessness  or  negli- 
gence on  the  part  of  the  carrier  likely  to  cause  the 
injury,  before  the  burden  is  cast  on  the  carrier  to  show 
he  is  not  in  fault.^  If  the  carrier  proves  that  the  loss 
was  caused  by  an  act  of  God,  he  need  not  go  further 
and  prove  he  was  free  from  n^ligence ;  but  in  such  a 
case  the  burden  of  proving  the  want  of  due  care  is  on 
the  plaintiff.^  But  as  we  have  seen,  the  weight  of 
authority  favors  the  position  that  where  a  loss  arises 
from  an  excepted  peril,  proof  of  this  fact  does  not 
exonerate  the  carrier,  but  he  must  go  further  and  show 
he  was  without  negligence.* 

1  Hatchinson  Carriers,  S  704 ;  Baltimore  etc  B.  B.  Co.  v.  Schil* 

macher,  29  Md.  l&S ;  Woodbury  v.  Frlnk,  14  IlL  279. 

2  TheFalcon,  3Blatchf.  64. 

3  Angell  Carriers,  ?  61 ;  Van  Winkle  v.  S.  C.  R.  R.  Co.  88  Qa.  83; 
Tarbox  v.  Eastern  Uteamboat  Co.  50  Me.  339 :  Humphreys  v.  Switser, 
11  La.  An.  320 ;  The  Carlotta,  9  Ben.  1 ;  The  Black  Hawk,  9  Ben.  207  ; 


affirmed  29  N.  Y.  115 ;  United  States  v.  Exp.  Co.  15  Fed.  Rep.  807 ; 
The  Polynesia,  16  Fed.  Rep.  702 ;  Bagln  v.  Steamship  Co.  8  Wall.  Jr. 
229. 

4  Lambert  v.  Benner,  1  Sweeny,  06S. 

5  Illinois  etc.  R.  R.  Co.  i;.  Cowles,  92  lU.  lUL 

6  Hossey  v.  The  Sarogosaa,  8  Woods,  38L 

7  Railroad  Co  v.  Reeves,  10  WalL  176 ;  The  J.  O.  Stevenson,  17 
Ped.  Rep.  540.    See  also  Little  Rock  etc  Ry.  v.  Corcoran,  40  Ark.  vn, 

8  Antctino. 

2  18S.  Xeagnreof  damagec. — Bemote  and  contingent 
damages  cannot  be  recoveted.^  The  value  of  the  goods 
alleged  to  have  been  lost  must  be  proved,  though  alleged 
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\n  the  declaration  and  not  noticed  in  the  answer.' 
N'ominal  damages  only  are  recoverable  unless  special 
injury  is  proved.'  Where  the  carrier  fails  to  deliver 
the  goods  and  they  are  lost,  as  a  general  rule,  the 
measure  of  damages  may  be  laid  down  as  the  value  of 
the  goods  at  the  time  when  and  place  where  they  should 
have  been  delivered  less  the  freights  Interest  upon 
the  value  of  goods  is  also  allowable.^  The  value  and 
not  the  cost  of  the  goods  is  the  measure  of  damages.* 
The  market  value,  however  factitious,  is  the  standard.' 
A  range  of  prices  in  the  entire  market  and  the  average 
thus  found  is  the  test,  not  any  sudden  inflation.^  Where 
a  draft  is  lost,  the  measure  of  damages  is  prima  facie 
the  amount  of  the  security ;  but  the  carrier  is  at  liberty 
to  show  any  fact  reducing  the  value  of  the  draft.*  In 
an  action  for  the  loss  of  a  picture  owned  by  a  daguerreo- 
typist,  it  is  competent  for  the  plaintiff  on  an  inquiry 
into  the  value  of  the  picture  to  prove  that  copies  thereof 
were  in  demand,  and  that  orders  for  such  copies  had 
been  actually  received ;  but  profits  anticipated  from  the 
multiplication  of  copies  and  the  sale  thereof  cannot  be 
proved  and  recovered.^*  Where  the  goods  are  unin- 
jured in  quality  but  there  is  a  partial  loss,  the  owner 
cannot  abandon  the  goods  and  recover  their  entire 
value ;  he  can  recover  only  the  price  at  the  place  of 
delivery  of  the  goods  actually  lost.*^  Where  the  goods 
are  not  lost  but  are  injured  merely,  the  measure  of 
damages  is  not  the  whole  value  of  the  g^ds,  but  their 
deterioration."  The  fact  that  the  owner  of  the  goods, 
who  was  a  paper  manufacturer,  sold  the  damaged  goods, 
which  were  paper  stock,  at  auction,  and  bought  them  in 
and  manufactured  them  into  paper  and  sold  the  paper 
at  the  same  price  at  which  he  sold  paper  made  from 
undamaged  stock,  does  not  change  the  rule.^  The  usual 
expenses  of  ascertaining  the  amount  of  the  injury  are 
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to  be  inolnded,  but  not  the  auctioneer's  charge  for  sell- 
ing them.^^  It  is  not  necessary,  to  give  a  cause  of 
acti<m,  that  the  damaged  goods  should  be  sold;  the 
plaintiff  may  prove  his  loss  in  any  other  competent 
manner.^  But  if  sold,  they  must  not  be  sold  at  private 
sale  and  without  notice  to  the  parties  to  be  charged.^ 
Where  there  is  an  unreasonable  delay  in  forwarding 
the  goods  and  injury  is  suffered  from  a  fall  in  the 
market  price,  the  shipper  may  recover  the  difference.^^ 
The  measure  of  damages  for  delay  in  delivering  the 
machinery  is  the  value  of  its  use  during  the  time  of 
such  delay ;  and  if  notice  of  its  intended  use  had  been 
given  to  the  carrier,  special  damages  may  be  recovered 
under  proper  averments  in  the  declaration."  Where  a 
part  of  certain  machinery  was  unreasonably  detained 
and  the  whole  machinery  was  kept  idle,  it  was  held 
tiiat  the  measure  of  damages  was  not  what  might  have 
been  made  by  the  machinery  during  the  time  it  was 
idle,  but  the  legal  interest  on  the  capital  invested,  the 
price  of  the  hh-e  of  hands  necessarily  unemployed  dur- 
ing the  time,  the  cost  of  sending  for  it,  and  all  other 
damages  that  resulted  necessarily  from  the  defendant's 
negligence.**  Where  a  delay  in  delivering  trees  caused 
a  consignee  to  be  unable  to  fill  his  contract  with  a  third 
party,  and  the  carrier  knew  nothing  of  this  contract, 
and  special  damages  were  not  claimed  In  the  declara- 
tion, nor  was  this  contract  averred,  the  plaintiff 's  loss 
from  his  inability  to  fulfill  his  contract  cannot  be  re- 
covered." A  consignee  who  has  made  advances  on  the 
goods  may  recover  the  amount  of  his  advances  with 
interest.^  Injury  to  one's  business  cannot  be  con- 
sidered." Profit  lost  by  reason  of  a  necessary  suspen- 
sion of  business  cannot  be  recovered.^  Remote  or 
contingent  damages,^*  or  anticipated  profits,^  are  not 
to  be  induded. 
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1   yaiiK«  V.  p.  H.  6.  S.  Co.  1  CaL  ats. 

3  Hiuton  t>.  Peters,  1  Met.  (Kj.l  5U. 

t  eonthem  K.  B.  Co.  v.  Kendtlck,  40  Hlra.  ST*. 

4  TajLoru.  i  c.  N.  Y.  etc.  H.  R.  Co.  1  HUt 
Mt ;  waiBce  <  cklns  v.  FoTUand  B.  B.  Co.  47 
Me.  E73 ;  Bprln                                          i:  :  Desn  ti.  Vscaco,  3  Head, 

Mcbo^.^l  B  4  I&(,  in  ;  Fowler  ofbaveni 

port,  21  T»,  c  >.  IHclMniwn,  74  lU.  MR  i  Bliis- 

Eld  e.  Itnvt-n  ling,  1  Cal.  ii3  ;  WatklDWD  n. 

ugbioTi,  B  J  V,  Baiter,  4  Hayw.  IIS,  IM; 

The  Patncn  I  ire  Tbe  ScoUaod,  t(B  D.  8.  34. 

I  Bailn  r.  Steaawhip  Co.  I  Walt.  Jr.  S2B ;  Chleoper  etc  R.  B.  Ca 
«.  Amea.  40  111.  249 :  KFle  v.  T^aureng  R  R.  Co.  10  Ricb.  98S ;  WMUieT 
V.  Cblca«o  etc.  R.  A.  Co.  2T  Wla.  317 ;  Muirell  v.  Dlzer,  14  La.  Ad.  wTl 
Smltb  It.  Whitman,  ]>  Uo.  K&  Oonlra,  De  Bl4dget  o.  H.  ,ft  St.  J.  B.  B. 
Oo-TSMo.  B3. 

5  Ketdlpg  V.  Howud,  t  Smltli,  S.  D.  M. 

T  Bmltb  v.OriiBtta,3Em,333.  See  IntarnatloDBl eta,  H. B. Oo. t^ 
Blcholson,  Bl  Tex  BMt 

S   BmlthB,  Orlfatli,3Hlll,m. 
e   Zelgler  v.  WlllB,  23  CaL  17& 
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{  123.    AxOoubreaRliff.— A  carrier,  88  heisnotab- 
aolTed  from  liability  to  tbe  owner  ot  goods  by  tta«  torta 
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of  a  third  person,  has  a  right  to  wialTitaiTi  an  action  for 
a  wrong.^  He  has  a  right  of  action  in  his  own  name, 
which  he  may  assign  for  damage  done  to  the  property 
intrusted  to  1dm  to  carry .<  He  has  a  sufficient  interest 
to  maintain  an  action  against  the  owners  of  a  canal 
boat  to  whom  he  has  intrusted  them  on  freight  for  fail- 
are  to  deliver  them  according  to  contract.^  He  may 
maintain  an  action,  though  he  has  not  received  freight 
or  paid  the  loss>  A  recovery  by  him  for  injury  done 
to  the  goods  will  be  a  bar  to  a  subsequent  action  by  the 
owner  for  damage  or  loss  resulting  from  the  same  in- 
jury.^ Negligence  or  want  of  skill  in  the  carrier  may 
be  shown  in  defense  of  an  action  for  freight.'  Where 
one  ships  goods  of  a  dangerous  character,  such  as  nitro- 
glycerine, it  is  his  duty  to  give  notice  of  their  danger- 
ous character,  and  an  omission  to  do  this  is  an  act  of 
negligence  rendering  the  shipper  liable  for  the  oonse- 
quenoes.' 

1  steamboat  Farmer  v.  McOraw,  26  AUkUQ. 

2  Merrick  V.  Brainard,  38  Barb.  174. 

3  Deford  v.  Seinour,  1  Ind.  532. 

4  White  v.Bascom,  28  Vt  268. 

5  Steamboat  Farmer  v.  McCraw,  26  Ala.  V3Sk 

6  Leech  v.  Baldwin,  5  Watts,  446. 

7  Boston  etc.  B.  B.  Co.  v.  6hanly,  107  Maas.  668 ;  Barney  v.  Bnnuh 
«enblnder,  7  Laos.  210 ;  S.  C.  M  Barb.  202. 
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CHAPTER  XI. 

COUNTIES  AND  DISTRICTS. 
{  124.    General  llabiUties  of. 

i  124.  General  liaMliliee  of.— The  liabilities  of  ooim- 
ties  with  reference  to  bridges  and  highways  is  treated 
of  under  those  respeotive  heads.  In  the  present  sec- 
tion we  will  speak  merely  of  their  liability  for  the  aote 
of  their  officers.  Counties  are  involuntary  quasi  oor- 
porationSf  being  political  or  oiyil  divisions  of  the  State, 
created  by  general  laws  to  aid  in  the  administration  of 
the  government.  The  statute  prescribes  aU  the! r  duties 
and  imposes  all  liabilities  to  which  they  are  subject,  and 
unless  made  so  by  express  legislative  enactment,  they 
are  not  liable  to  persons  injured  by  the  wrongful  neg- 
lect of  duty,  or  the  wrongful  acts  of  their  officers  or 
agents  done  in  the  course  of  the  execution  of  the  corpo- 
rate duties.^  The  general  rule  that  the  superior  must 
answer  civlUy  for  the  negligence  or  want  of  skill  of  his 
agent  or  servant  in  the  course  of  his  employment  does 
not  apply  to  a  county.'  It  is  not  liable  in  tort  for  the 
personal  misconduct  or  negligence  of  the  county  com- 
missioners while  in  the  performance  of  their  official 
f unctions.^  It  is  not  responsible  for  injury  caused  by  a 
failure  to  repair  a  court-house  or  a  sidewalk  appurtenant 
thereto.*  Where  the  authorities  of  a  county  employed 
an  agent  to  carry  on  its  poor  farm,  and  he  negligently 
allowed  a  fire  to  spread  to  an  adjoining  farm ,  the  county 
is  not  responsible,^  nor  is  it  liable  for  damages  sustained 
by  reason  of  the  unskillful  treatment  of  the  indigent 
sick  persons  in  the  county  hospital  by  resident  physi- 
cians, or  by  reason  of  insufficient  and  unwholesome 
food  and  other  necessaries  there  supplied  to  a  patient.* 


Where  the  officers  of  a  oounty  are  olothed  with  leglsla- 
tive  power,  the  oounty  is  not  liable  for  acts  done  in 
exercise  of  this  power  J  It  is  not  liable  for  the  neglect 
of  a  supervisor  to  perform  a  duty  imposed  on  him  by 
law.^  The  rule  as  to  the  liability  of  counties  is  different 
when  special  duties  are  imposed  on  them.*  The  liabil- 
ity of  school  districts  is  the  same  as  that  of  counties. 
Such  a  district  is  not  liable  for  negligence  in  the  con- 
struction of  its  school-house,  and  in  its  failure  to  repair 
the  same.^o 

1  Syxnonds  v.  day  Co.  71  m.  86& 

^  SymoQds  V.  Clay  Ck>.  71  111.  S66w 

5  Oommrs.  of  Hamilton  Co.  v.  Mlgbels,  7  Oblo  St  lOAp 
4  Doedall  v.  Olxosted  Co.  30  Minn.  96 ;  44  Am.  Rep.  188^ 

6  Symonds  v.  Clay  Co.  71  111.  855. 

6  Bherbonme  v.  Tuba,  21  CaL  113. 

7  Larkin  v.  Saginaw,  U  Mich.  88. 

a   Santa  Cras  B.  B.  Co.  v.  Santa  Clara  Co.  82  Cal.  180. 

9  Bannon  v.  Co.  of  St.  Louis,  82  Mo.  313. 

10  Lane  v.  Woodbury,  58  Iowa,  462.    Bm  Srie  School  VHmL  v, 
98  pa.  8t»  600 ;  42  Am.  B^p.  ti7. 
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{  129.  Biciprocal  duties  of  foot  pooaeiigers  and  drfvenb 

2  130.  Law  of  the  road. 

2  18L  Actions  for  injuries  inflicted  while  driving. 

2  125.  General  duty  of  those  driving. — One  injoxod 
tliTOUgh  the  driving  of  another  cannot  maintain  an 
action,  if  the  defendant  exercised  ordinary  care  at  the 
time  of  the  accident ;  the  action  cannot  be  maintained 
without  proof  of  the  want  of  ordinary  care  on  the  part 
of  the  defendant ; '  but  in  driving  through  a  CTOwded 
street  great  care  should  be  used.'  In  the  use  of  a  high- 
way a  party  has  a  right  to  expect  from  others  ordinary 
prudence,  and  to  rely  upon  that  in  determining  his  own 
means  of  using  the  road.'  One  is  negligent  who  by 
reckless  and  noisy  driving  so  frightens  a  horse  of  the 
plaintiff,  then  properly  pastured  at  the  side  of  the  high- 
way; that  he  runs  away  and  destroys  the  plaintiff's 
buggy .^  For  a  one-armed  man  to  drive  a  carriage  by 
daylight  down  hill,  five  miles  an  hour,  on  the  right  of  a 
traveled  highway  four  rods  wide  is  not  negligenoe  as  a 
matter  of  law.^  It  is  competent  for  the  plaintiff  to  prove 
that  the  defendant  was  intoxicated  at  the  time  of  the 
injury.'  To  attempt  to  lead  two  skittish  horses  attached 
to  a  buggy  by  means  merely  of  a  halter  fastened 
around  the  neck  of  the  near  horse  is  negligence.^ 
Where  the  driver  of  a  team  of  horses  belonging  to  a 
railroad  company,  in  taking  the  horses  through  a  publio 
Street  managed  them  as  such  teams  had  been  managed 
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by  this  and  other  companies  without  accident  for  several 
years,  and  as  was  considered  safe  and  discreet  by  those 
engaged  in  such  business,  the  company  is  not  liable  to 
a  party  injured  by  the  horses  running  over  him,  espe- 
cially where  frightened  by  an  assault  made  upon  them 
by  a  third  person.^ 

1  Sullivan  V.  Scripture,  8  Allen,  664,  UBb 

2  Vaugh  tr.  Scade,  90  Ma  000. 

3  Daniels  v.  C3egg,  28  Mich.  32. 

4  Howe  V.  Young,  16  Ind.  812. 

5  Beynolds  v.  Hanrahan,  100  Mass.  813L 

6  Wynn  v.  AUard,  5  Watts  <ft  S.  524. 

7  Pickens  v.  Dlecker,  21  Ohio  St.  212. 

8  Weldon  v.  Harlem  R.  R.  Co.  6  Bosw.  576b 

2  126.  Sate  of  speed.  —  Whether  driving  at  a  certain 
rate  of  speed  is  negligence  or  not  depends  largely  upon 
the  locality  of  the  team.  In  a  country  road  upon  which 
travelers  are  few  and  foot  passengers  are  very  rare,  ten 
or  twelve  miles  an  hour  would  be  no  excessive  speed ; 
while  in  a  crowded  street  such  a  rate  of  traveling  would 
be  highly  culpable.^  A  rapid  rate  of  speed  is  not  negli- 
gence where  the  driver  had  no  reason  to  anticipate  a 
collision  with  a  foot  passenger,  and  where  the  accident 
would  have  happened  whatever  the  rate  of  speed.'  It 
is  not  negligence  per  se  to  drive  a  team  at  a  **  lively 
trot ''  in  the  streets  of  a  city.  One  so  driving  is  not  lim- 
ited to  any  particular  rate  of  speed,  but  is  bound  simply 
to  use  proper  care  and  prudence  so  as  not  to  cause  in- 
jury to  other  persons  lawfully  upon  the  streets.'  But 
a  driver  most  go  along  the  road  at  such  a  pace  as  would 
be  likely  to  prevent  mischief.^  He  must  be  prudent 
not  to  expose  others  to  injury,  and  is  liable  for  damage 
-caused  by  his  driving  at  a  brisk  trot  throu(<h  a  narrow 
npace  ten  feet  in  width  in  a  street.^  It  is  the  duty  of 
those  driving  over  street  crossings  to  drive  slowly  and 
«aatioQBly;*  and  it  is  negligence  to  drive  on  a  trot 

DKKBIKe  Nb».  — 18. 
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among  a  number  of  children  Just  out  of  school,  and 
with  the  wind  beating  in  their  faces  J  Proof  of  driving 
in  a  public  street  at  the  rate  of  a  mile  in  three  minutes 
and  ten  seconds,  where  the  law  limits  driving  to  a  mile 
in  eleven  minutes,  is  amply  sufficient  to  charge  the 
driver  with  the  consequences  that  follow  from  such 
driving.* 

1  Shearman  A  Bedfield  KegUgenoe,  2  SOS. 

2  Goshorn  v.  Smith,  92  Pa.  St  435. 

3  Crocker  v.  Knickerbocker  Ice  Co.  92  N.  T.  652. 

4  Davies  v.  Mann,  10  Mees.  A  W.  M9. 
6  Payne  v.  Smith,  4  Dana,  496. 

6  Williams  v.  Bichards,  3  Car.  A  SL  8L 

7  Edsall  V.  Vandemark,  39  Barb.  689,  MS. 

8  Moody  V.  Osgood,  60  Barb.  644. 

§  127.  Horses  standing  or  hitolied. — To  leave  ahorse 
unfastened  upon  a  highway  is  not  necessarily  negli- 
gent ;  whether  it  is  or  not  must  be  determined  by  con- 
sidering the  temper  of  the  horse  and  the  particular 
circumstances  under  which  he  was  lef  t.^  To  hitch  a  team 
beside  the  road  with  the  hind  wheel  in  the  beaten  track 
is  negligence  precluding  a  recovery  by  the  owner ; '  as 
where  such  a  team  was  injured  by  a  wagon  coming 
along  unaccompanied  by  the  wagoner.*  Leaving  a 
buggy  standing  at  an  angle  to  the  beaten  track,  and  so 
near  that  by  backing  one  foot  it  would  be  in  the  way  of 
vehicles,  is  negligence.^  Where  a  horse  and  cart  were 
left  standing  on  the  edge  of  a  pier,  with  but  room  for  a 
single  vehicle  to  pass,  at  a  time  when  the  pier  was 
crowded  with  vehicles,  and  the  cart  was  pushed  over- 
board by  a  passing  team,  the  owner  cannot  recover.* 
The  mere  fact  that  the  defendant  was  violating  the  law 
of  the  road  at  the  time  of  the  accident  by  allowing  his 
horse  and  wagon  to  stand  in  the  middle  of  the  street 
will  not  prevent  recovery,  if  such  violation  did  not  di- 
jreotly  contribute  to  the  accident.*   One  who  plades  his 
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team  txansversely  to  the  oomse  of  the  street  while 
loading,  an  ordinance  only  permitting  teams  to  be 
loaded  when  placed  lengthwise  with  the  street,  is  not 
prevented  by  this  violation  of  the  ordinance  from  main- 
taining an  action  against  one  who  injures  the  Jiorse  by 
negligently  driving  another  wagon  against  it,  when  by 
exercising  more  care  he  might  have  avoided  so  doing.' 
To  leave  a  horse  fastened  only  by  a  strap  and  weight 
whUe  the  wagon  is  backed  up  to  the  sidewalk  to  be 
loaded,  though  the  team  thereby  extends  half  across 
a  highway,  Is  not  negligence  as  a  matter  of  law.^  For 
an  expressman  to  leave  a  horse  and  wagon  untied 
while  he  went  to  deliver  a  parcel,  the  horse  not  being 
vicious  or  restive,  is  not  negligence  per  se.*  And  the 
mere  fact  that  one  leaves  a  horse  with  no  one  in  charge 
of  him  for  more  than  five  minutes  do«s  not  preclude 
recovery.^  A  city  ordinance  prohibiting  a  driver  from 
leaving  his  team  standing  in  a  street  is  not  competent 
evidence  in  belialf  of  the  plaintiff,  in  an  action  against 
the  owner  for  damages  for  injuries  sustained  in  conse- 
qnence  of  the  alleged  negligence  of  the  driver  in  leav- 
ing the  team  standing  in  violation  of  such  ordinance ; 
but  a  city  ordinance  prohibiting  the  hitching  of  animals 
to  shade  trees  on  streets  is  made  competent  evidence  on 
behalf  of  the  defendant,  by  the  plaintiff's  proving  that 
there  were  shade  trees  in  the  street  close  by  where  the 
team  was  left.^^  In  an  action  for  driving  against  the 
plaintiff's  team,  the  burden  is  on  the  plaintiff  to  show 
that  the  collision  took  place  without  any  contributory 
negligence  on  his  part."  In  an  action  for  driving 
against  a  team  standing  at  such  an  angle  to  the  beaten 
track  that  by  backing  one  foot  it  would  be  in  the  way, 
there  is  no  presumption  of  negligence  in  not  turntuK 
out  to  avoid  tbA  collision,  but  the  negligence  mnst  be 
proven.^ 
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1  Qrlggs  V.  Frankenstein,  14  Mln 

2  Le  Baron  v.  Joslln,  41  Mich.  313. 
8   Stiles  v.  Geesey,  71  Pa.  St.  439. 

4  JoBlin  V.  Le  Baron,  44  Blich.  160. 

5  Morris  v.  Phelps,  2  Hilt  88. 

6  Neanow  v.  Uttech,  48  Wis.  58L 

7  Steele  v.  Burkbardt,  104  Mass.  59. 

8  Greenwood  v.  Callahan,  111  Mass.  59. 

9  Albert  v.  Bleecker  St.  etc.  R.  R.  Ck>.  2  Daly,  8801 

10  Kearns  v.  Snowden,  104  Mass.  68. 

11  Dolflnger  v.  Fishback,  12  Bush,  474. 

12  Park  v.  O'Brien,  23  Conn.  339. 
18  Joslln  V,  Le  Baron,  44  Mich.  160. 

i  128.  Iignries  from  nmsways. — A  defendant  whose 
team,  through  his  carelessness,  rans  away  is  liable  for 
Injury  suffered  therefrom  by  the  plaintiff  without  his 
fault ;  ^  but  if  the  runaway  is  not  due  to  his  negligence 
he  is  not  liable.'  There  is  no  presumption  of  neg^- 
gence  from  the  mere  fact  of  a  runaway  ; '  but  from  the 
fact  that  a  horse  got  loose  and  ran  away,  negligence  in 
fastening  him  may  be  reasonably  inferred.^  Where  a 
horse  not  properly  hitched  is  frightened  and  runs  away, 
the  negligence  of  the  owner  to  guard  against  such  an 
accident  renders  him  liable  for  the  consequences ;  ^  as 
where  one  hitches  his  horses  by  the  lines  only  to  a  rub- 
ber block  within  ten  feet  of  a  railroad  switch.^  The 
same  is  true  where  damage  was  caused  by  a  runaway 
team,  although  it  was  in  charge  of  a  careful  driver  and 
the  horse  was  ordinarily  gentle,  the  accident  resulting 
from  the  horse  talcing  fright  while  standing  untied  while 
the  driver  was  carrying  a  trunk  to  a  house  thirty  feet 
away.^  It  is  negligence  for  a  defendant  to  leave  his  horse 
which  he  knew  was  accustomed  to  run  away  unhitched 
in  charge  of  a  boy  of  fourteen,  who  was  not  well  and 
incapable  of  managing  him.^  The  mere  fact  that  one 
drives  a  horse  within  fifty  feet  of  a  train,  and  the  ani* 
mal  frightened  by  the  noise  runs  away,  is  not  as  a  matter 
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\ 
of  law  condosive  of  a  want  of  dne  care  on  the  part  ci 

the  driver.*    In  an  action  for  an  injury  from  a  ranawax 

horse  wherein  the  plaintiff,  claiming  that  the  defendant 

was  negligent,  introduced  evidence  that  the  horse  had 

mn  away  a  year  and  a  half  before,  it  was  held  that  the 

defendant  was  entitled  to  show  that  a  horse  which  has 

not  run  again  for  a  year  and  a  half  requires  no^  more  j 

care  than  if  it  had  never  run.><* 

1  street  v,  Laumler,  34  Mo.  4fl0. 

2  Shawhan  v.  Clarice,  24  La.  An.  390  ;  Kennedy  v.  Way;  Brfffht^ 
(Pa.)  186. 

3  Gottwald  V,  Bernhelmer,  6  Daly,  212  ;  Qnlnlan  v.  SlxtlL-  A.ve* 
R.  R.  Co.  4  Daly,  487, 4SS,  Contra,  Kennedy  v.  Way,  Bright.  (Pa.)  UGi 
187 ;  Hummell  v.  Wester,  Bright.  (Pa.)  133. 

4  Strap  V,  Edens,  22  Wis.  432. 

5  McCahUl  t;.  Klpp,  2  Smith,  K  D.  4U 

6  Wagner  v.  (Goldsmith,  78  Ind.  617. 

7  Monlton  v.  Aldxich,  28  Kan.  900. 

8  Frazer  v,  Klmler,  5  Thomp.  <&  C.  16 ;  S.  CS.  2  HtiQ,  SU, 

9  Serrick  v.  Sullivan,  120  Maas.  676. 
10   Donnelly  v.  Fitch,  136  Mass.  658. 

2  129.  Beeiprooal  duties  of  foot  paisengen  and  drivers. 
— Foot  passengers  have  no  right  of  way  superior  to  that 
of  passing  vehicles.^  They  each  have  the  right  of 
passage  in  common,  and  each  is  required  to  exercise 
reasonable  care  in  its  use ; '  that  degree  of  care  and  pru- 
dence which  the  circumstances  of  tlie  situation  demand.' 
One  driving  over  a  crossing  must  drive  cautiously,  and 
must  use  care  and  prudence  in  going  upon  a  crossing  at 
the  entrance  of  a  street  so  as  not  to  get  among  the  car- 
riages and  receive  injury.*  One  drivingalong  the  streets 
is  bound  to  anticipate  that  foot  passengers  may  be  at 
the  crossings,  and  to  take  reasonable  care  not  to  injure 
them ;  if  one  fails  to  look  out  for  them,  or  when  he  sees 
them,  does  not  so  far  as  is  in  his  power  avoid  them,  he  is 
chargeable  with  negligence.^  For  one  to  cross  a  street 
when  moving  vehicles  are  numerous  and  a  collision 
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*with  them  dg  Jikely  to  produce  serious  injury,  without 
looking  in>both  directions  along  the  street  to  ascertain 
whether  tany  are  approaching,  and  if  so,  their  rate  of 
speed  and  distance,  is  negligence ;  ^  but  the  mere  fact 
that  one  ^crossing  a  street  did  not  look  to  see  whetl^er 
any  team  was  approaching  is  not  in  itself  negligence ;' 
and  one  who  while  in  the  exercise  of  due  care  is  cross- 
ing a  street  at  a  point  other  than  at  a  regular  crossing, 
and  is  ^knocked  down  by  a  team  carelessly  and  negli« 
gently  driven,  may  recover,^  A  foot  passenger  who 
attempts  to  cross  ahead  of  an  approaching  vehicle  under 
t^ircamstances  requiring  a  dose  estimate  of  his  chances 
of  crossing  safely,  cannot  recover  for  an  injury  sustained 
fr^m  negligence  on  the  part  of  the  driver  concurring 
with  his  own  mistaken  estimate.*  For  one  not  to  notice 
phtnks  dragging  behind  a  cart,  and  to  calculate  the 
swt^p  it  would  make  in  turning  the  corner,  is  not  as  a 
matter  of  law  conclusive  of  negligence,  but  the  question 
is  for  the  juryjo  The  existence  of  an  ordinance  against 
fast  driving  will  not  authorize  a  person  crossing  a  street 
to  presume  that  it  will  be  obeyed,  if  he  knows  a  team  is 
being  driven  at  a  forbidden  rate  of  speed;"  but  an 
ordinance  forbidding  driving  faster  than  a  walk  in  going 
round  a  comer  is  admissible  in  evidence,  not  as  furnish^ 
ing  proof  of  negligence  on  the  part  of  the  defendants, 
but  as  tending  to  relieve  the  plaintiff  from  the  imputa- 
tion of  negligence  on  his  part,*' 

1  Belton  V,  Baxt<»r,  H  Abb.  Pr.  K.  8.  404 ;  Barker  t>.  Savuge,  43 

N.  Y.  191. 

2  Barker  v.  Sava^re,  45  N.  Y.  19L 

8  Brooks  V.  Sohwerln,  fi4  N.  Y.  843. 

4  WlllIamB  V.  BIcbards,  8  Car.  A  K.  81. 

6  Morpliy  v.  Orr,  96  N.  Y.  14. 

6  Barker  v.  BavaKe,  45  N.  Y.  19L 

7  Williams  v.  Orealy,  112  Mass.  79 ;  Bowser  v,  Wellington.  120 
Mate.  391 :  Shapleigh  v.  Wyman,  134  Mass.  118. 

8  Simons  v.Oa7nor,  88  IncL  169. 
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9   Belton  V.  Baxter,  14  Abb.  Pr.  N.  S.  404 ;  8.  C.  M  N.  T.  2tf. 

10  Blieehy  v.  Burger,  62  N.  y.  858. 

11  Baker  v.  Pendergast,  32  Ohio  St.  494. 

12  Williams  i;..0*Keefe,  9  Bosw.  636  ;  8.  C.  24  How.  Pr.  1A. 

9  IM.  Lam  at  thd  road. — By  universal  custom  which 
has  been  enforced  by  statute  in  many  of  the  States,  it  is 
the  duty  of  those  traveling  upon  highways  upon  meet- 
ing other  vehicles  to  turn  to  the  right  of  the  road.^  By 
the  'Hraveled  part*'  of  the  road,  as  the  expression  is 
used  in  statutes,  prescribing  the  duty  of  keeping  to  the 
right  of  the  center  of  the  traveled  part  of  the  road,  is 
commonly  meant  that  portion  which  is  usually  wrought 
for  traveling,  and  not  any  track  which  may  be  made  in 
the  road  by  the  passing  of  vehicles.*  This  rule  does  not 
apply  in  the  winter  time,  when  the  depth  of  snow 
renders  jbt  impossible  or  difficult  to  ascertain  the  center 
of  the  worked  part  of  the  road ;  in  such  a  case  the  center 
of  the  beaten  or  traveled  track  would  be  regarded  as  the 
center  of  the  joad.^  It  is  no  defense  in  an  action  for  a 
coUision  through  failing  to  turn  out,  that  the  road  was 
rough  and  rutty,  and  that  it  was  more  difficult  for  him 
than  for  tlse  other  party  to  turn  out.*  If  it  would  be 
difl^cult  or  unsafe  to  turn  out,  he  should  stop  a  reason- 
able time  at  a  convenient  part  of  the  road  to  enable  the 
other  person  to  pass,  and  without  any  request  from 
him.'  The  rule  requiring  one  to  turn  to  the  right  will 
not  justify  him  in  wantonly  maintaining  such  position 
whereby  a  collision  is  produced,  when  a  slight  or  easy 
change  of  position  would  have  avoided  the  same.'  It 
does  not  apply  where  one  vehicle  is  passing  along  one 
street  and  is  turning  into  said  street  from  a  cross  street,^ 
or  where  vehicles  meet  at  the  junction  of  two  streets,' 
or  where  an  ordinary  vehicle  meets  a  horse  car.*  One 
traveling  on  horseback  should  yield  the  road  to  one  in 
a  team.^    The  same  is  true  where  a  light  wagon  meets 
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a  carriage  with  a  heavy  dxaft.^  A  horseman  is  not 
bound  to  turn  any  partionlar  way  to  avoid  a  collision." 
Though  one  may  lawfully  pass  on  the  left  side  of  the 
road  or  across  it  for  the  purpose  of  taming  up  to  a  house 
or  store,  in  doing  so  he  must  not  obstruct  those  who> 
are  lawfully  passing  along  on  the  same  side."  If  tber& 
is  no  other  team  using  the  highway,  a  traveler  may 
occupy  any  portion  of  it  he  chooses;**  but  be  is  bound 
to  use  more  care  and  keep  a  better  lookout  tiian  would 
be  necessary  if  he  were  on  the  proper  part  of  the  road.'** 
The  fact  that  a  team  is  on  the  wrong  side  ol  the  road 
will  not  justify  or  excuse  another  in  negligently  driv- 
ing against  it ;  ^^  and  one  who  is  negligent  cannot  main- 
tain an  action  for  a  collision,  though  the  other  party- 
was  guilty  of  negligence  and  was  on  the  wrong  side  of 
the  Toad.^^  A  traveler  may  use  the  middle  or  either 
side  of  the  road  at  his  pleasure  without  being  bound  to 
turn  aside  for  another  traveling  in  the  same  direction,, 
provided  there  be  sufficient  room  to  pass  on  the  onft 
side  or  the  other."  One  attempting  to  pass  another  ia 
responsible  for  damages  he  oocasions  to  him,  unless  the 
latter  is  guilty  of  such  negligence  as  would  bring  the 
disaster  upon  himself."  One  suffering  damage  from 
another  attempting  to  pass  from  behind,  either  on 
account  of  a  lack  of  room  or  an  unmanageable  horse,  is 
entitled  to  recover. 'o  A  traveler  on  a  highway  has  a 
right  to  presume  that  one  whom  he  sees  approaching 
will  comply  with  the  statute  directing  the  manner  of 
passing.'^ 

1  Sboarman  &  Rcdfleld  Negligence,  I  ^06 ;  1  Thompson  Neglt- 

gence,  383 ;  Commonw.  v.  Gammons.  2:{  Pick.  201 ;  Goodnue  v.  Dix,  2 
iray,  181;  Fules  r.  Doarbom,  I  Pick.  345;  Commonw.  v.  Allen,  11 
Met.  40ii ;  Daniels  v.  Clegg,  28  Mich.  82  ;  Wilson  v.  BocklaDcl  Manuf. 
C!o.  2  Har.  (Del.)  67  ;  McLane  v.  Sharpe,  2  Har.  (Del.)  481 ;  Palmer  r. 
Barker,  11  Me.  m ;  O'Maley  v.  Dorn,  7  Wis.  288. 

2  Clark  i\  Commonw.  4  Pick.  125;  Daniels  v.  Clegg,  28  Mich.  S2 » 
Earing  v.  Lansingh,  7  Wend.  185. 

3  Smith  V.  Dygert,  12  Barb.  613 ;  Jaqolth  v.  RichardSGn, 8  Met.  213. 
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4  Earing  «.  Lanstngh,  7  Wend.  18S. 

6  Kennard  v.  Burton ,  25  Me.  80. 
«  Olfaley  v.  Dorn,  7  Wis.  238. 

7  iMvejoy  v.  Dolan,  10  Cosh.  48GL 

8  Oan^^aii  V.  Berry,  12  Allen,  84. 

9  Hegan  v.  Eighth  Ave.  B.  B.  Ck>.  1ft  N.  Y.  380. 

10  Washburn  v,  Tracy,  2  Chip.  D.  128 ;  Orler  v.  Sampson,  S7  Pa.  8t 
182. 

11  Beach  v.  Parmeter,  23  Pa.  St.  190. 

12  Dudley  v.  Belles,  24  Wend.  4fiSw 
3   Palmc^r  v.  Barker,  11  Me.  838. 

14  Dunham  v.  Kockllff,  71  Me.  345;  Brooks  v.  Hart,  14  N.  H.  807; 
Daniels  v.  Clegg,  28  Mich.  82. 

15  PlnckweU  v.  Wilson,  5  Car.  «ft  P.  375. 

16  Smith  V.  Gardner.  11  Gray,  418  ;  Spofford  v.  Harlow,  3  Allen, 
178 ;  Burdick  v,  Worrall,  4  Barb.  5uik  See  Beckerle  v.  Weiman,  13 
Mo.  App.  354. 

17  Parker  v.  Adams,  12  Met  418. 

18  Bolton  V.  Colder,  1  Watts,  360. 
18   Avegno  v.  Hart,  26  La.  An.  235. 

20  Foster  v.  Goddard,  40  Me.  64. 

21  Wood  V.  Lnscomb,  23  Wis.  287. 

2  181.  ActioiLs  for  ii^'ury  done  wliUa  driving.— In  an 
action  for  an  injury  done  by  the  running  of  the  defend- 
ant's horse  against  the  plaintiff,  the  plaintifif  must  prove 
that  the  injury  complained  of  was  caused  solely  by  the 
fault  of  the  defendant  or  his  servants.^  The  plaintifif 
must  show  that  he  was  in  the  exercise  of  ordinary  care 
at  the  time,  though  the  defendant  was  traveling  with  a 
horse  and  sleigh  without  having  bells  attached  to  any 
part  of  the  harness.'  If  ordinary  diligence  would  not 
have  prevented  the  injury,  the  plaintifif  may  recover,  as 
in  such  a  case  he  is  not  considered  in  any  degree  the 
author  of  the  wrong.'  And  if  the  plaintifif  has  shown  all 
the  care  and  skill  which  can  be  expected  from  men  of 
ordinary  prudence  in  like  cases,  he  is  entitled  to  re- 
cover.^ One  driving  in  the  streets  is  not  necessarily 
contributorily  negligent  in  failing  to  look  behind  him 
and  discover,  as  he  might  have  done,  a  runaway  team 
in  time  to  avoid  it.^    It  is  no  defense  that  the  plaintifif 
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was  in  a  use  of  the  highway  not  justified  in  law,  pro- 
vided no  negligence  or  want  of  ordinary  care  on  his 
part  contributed  to  the  injury .>  Evidence  that  the 
drivers  of  two  coaches  on  the  same  route  mutually 
attempted  several  times  to  intercept  each  other's  pro- 
gress by  "  cutting  each  other  off/'  is  not  sufficient  to 
prove  that  in  a  subsequent  collision  on  the  same  trip 
they  were  both  in  fault.^  A  collision  between  two  teams 
meeting  at  night  in  passing  an  obstruction,  as  where 
a  third  team  standing  on  the  side  of  a  street,  neither 
driver  seasonably  discovering  the  other,  will  be  pre- 
sumed to  be  a  case  merely  of  misfortune  without  fault, 
where  each  party  must  sustain  the  damage  which. 
happens  to  befall  him.^ 

1  Blgelow  v.  Beed,  51  Me.  82S. 

2  Counter  v.  Couch,  8  Allen,  438. 
8   Center  v.  Finney,  17  Barb.  94; 

4  Coursen  v.  Ely,  37  111.  888 ;  Lane  v.  Bryant,  0  Gray,  246^ 

5  Monlton  v.  Aldrlch,  28  Kaja.  900. 

6  Blgelow  V.  Reed,  51  Me.  325. 

7  Munroe  v.  Leach,  7  Met.  274. 

S  Strousev.  Whittlesey,  41  Ooim.6Bil 
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CHAPTER  XIII. 

DRUOOISTS. 
{  132.    UabUlties  of. 

J  182.  Idabilitief  of.— The  action  against  a  druggist 
for  mistake  and  injury  is  founded  on  his  negligence.^ 
A  druggist  is  bound  to  know  the  properties  of  medicine 
he  vends,  and  he  and  his  servants  are  liable  to  a  person 
Injured  by  a  prescription  improi>erly  prepared,  and  he 
cannot  shield  himself  by  showing  he  had  used  extra- 
ordinary care  in  compounding  the  medicine.'  Where 
in  compounding  a  medicine  he  ground  the  different 
articles  of  which  it  was  composed  in  a  mill  used  to 
grind  poisonous  drugs  without  properly  cleansing  the 
same,  he  is  liable.'  If  he  sells  sulphate  of  zinc  for  Epsom 
salts  he  is  liable  for  the  damage  done.^  In  New  York, 
a  druggist  selling  a  poisonous  drug  must  label  it  poison ; 
it  is  not  sufficient  tliat  he  told  the  purchaser  of  its 
nature  and  cautioned  him  respecting  the  quantity  to  be 
taken,^  Although  a  statute  makes  it  criminal  to  sell 
poison  without  a  label,  yet  one  selling  it  without  a  label 
but  warning  the  purcliaser  is  not  liable  to  him  civilly 
if  he  fails  to  heed  the  warning."  Where  by  mistake 
and  without  fraud  he  puts  up  and  sells  a  wrong  article, 
but  one  which  is  in  itself  harmless,  he  is  liable  in  tort 
for  injury  from  his  carelessness  to  the  immediate  pur^ 
chaser  only ;  and  this  is  especially  so  when  the  pur- 
chaser, without  notice  to  the  seller,  buys  an  article  for  a 
third  person,  in  order  to  be  used  by  such  third  person 
in  a  combination  with  other  substances  which  may 
make  it  dangerous  to  persons  or  property.^  But  if  he 
sells  a  deadly  poison  as  and  for  a  harmless  medicine  to 
A,  who  \mjs  it  to  administer  to  B,  and  gives  B  a  dpee 
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of  it  as  a  medicine,  from  which  he  dies  in  a  few  hours, 
a  right  of  action  in  tort  survives  to  B's  administrator.' 
So  where  he  carelessly  labels  and  sells  a  jar  containing^ 
extract  of  belladonna,  a  poisonous  medicine,  as  and  for  a 
jar  of  extract  of  dandelion,  to  one  A,  and  he  sold  it  to 
one  F,  who  sold  it  to  the  plaintiff,  to  whose  wife  it  was 
administered  as  extract  of  dandelion,  causing  her  great 
pain  and  injury,  he  is  liable  to  the  plaintiff  though  he 
was  not  the  immediate  purchaser.'  It  is  no  defense  in 
an  action  against  a  druggist  for  injury  by  the  negli- 
gence of  his  clerk  in  selling  sulphate  of  zinc  for  Epsom 
salts,  that  the  plaintiff 's  medical  treatment  was  negli- 
gent ;i®  nor  that  the  woman  to  whom  it  was  admin- 
istered was  very  sick  at  the  time  with  yellow  fever,  and 
that  the  attending  physician  gave  a  certificate  of  death 
from  that  cause,  and  that  the  husband  caused  this 
certificate  to  be  published  in  the  papers,  where  the  action 
was  for  compounding  poison  in  the  prescription ;  ^^  nor 
is  the  fact  that  the  defendant  was  personally  absent 
from  the  city  at  the  time  the  prescription  was  called  for, 
having  left  his  business  in  the  hands  of  competent  derks, 
by  one  of  whom  the  prescription  was  compounded.^* 
Where  after  the  defendants  had  put  up  for  plaintiff 
a  dose  of  belladonna  by  mistake  for  dandelion  from 
a  jar  properly  labeled,  plaintiff  took  a  portion  from 
the  same  jar,  and  asking  the  defendants  if  that  was  a 
dose,  to  which  they  replied  *'ye8,"  swallowed  it,  it 
was  held  that  the  jury  should  have  been  instmoted 
without  qualification  tliat  if  the  plaintiff  was  guilty  of 
ooutributory  negligence,  he  oould  not  reoover.^* 

--4  Brown  v.  Marshall,  47  Mich.  576 ;  41  Am.  Bep.  128b 

2  Fleet  v.  Hollenkemp,  13  Mon.  B.  2UI. 

.    8  Fleet  v.  Hollenkemp,  13  Mon.  B.  ZVk 

^4  Walton  v.  Booth,  34  La.  An.  918. 

5  Wohlfart  v.  Beckert,  27  Han,  74. 

—6  Woblfart  v.  Beckert,  88  N.  T.  490. 
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7  Dayidson  v.  mchols,  11  Allen,  514. 

-^S  I^orton  V.  Bewail,  106  Maaa.  143. 

—9  Thomas  v.  "Winchester,  6  N.  Y.  897. 

.^10  Brown  v.  Marshall,  47  Mich.  SIS ;  41  Am.  Rep.  728. 

11  McCnbbln  v,  Hastings,  27  La.  An.  713. 

12  McCubbin  v.  Hastings,  27  La.  An.  713.  ^-  -  -,_^ 

—13   Gwynn^  v.  Duffield,  61  Iowa,  64 ;  47  Am.  Bep.  802,  Beck,  !• 
dissenting. 


DiSRiaro  Nso.^10. 
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CHAirrER  XIV. 

EXECUTOBS  AND  ADMINISTRATOltiB. 
{  133w    IhitieB  and  llabUltfes  of. 

}  188.  Dutiefl  and  liabilitiefl  of.— The  oare  and  dili- 
gence which  a  prudent  man  bestows  on  his  own  aflBadrs 
is  the  test  by  which  the  responsibility  of  administrators 
and  executors  is  determined;  they  are  not  insurers 
against  losses  from  casualties  and  misfortunes  which 
ordinary  sagacity  and  diligence  could  not  prevent.* 
An  administrator  who  keeps  the  estate  together  and 
carries  on  the  business  of  a  plantation  in  the  ordinary 
manner,  and  renders  fair  accounts  of  the  income,  is  lia- 
ble only  for  gross  negligence,  although  the  income  thus 
obtained  be  less  than  would  have  arisen  from  letting 
out  the  plantation.'  He  is  not  liable  for  the  loss  of 
funds  if  he  acts  with  ordinary  diligence,  nor  for  the 
mismanagement  or  insolvency  of  his  agents  which  he 
could  not  foresee  nor  control.^  But  for  personalty  lost 
through  his  negligence  he  is  chargeable,  although  it 
never  came  iuto  his  possession.^  In  such  a  case  he  is 
chargeable  with  interest  on  its  value.^  An  executor 
will  be  made  responsible  for  debts  created  by  him,  un- 
less he  can  show  that  they  were  such  as  a  prudent  man 
in  the  management  of  his  own  business  would  have 
made,  and  that  he  had  made  proper  exertions  to  col- 
lect them,  and  he  must  show  due  diligence.'  An  ex- 
ecutor of  a  consignee  is  not  liable  to  the  consignor  for 
debts  due  on  his  account  unless  there  be  gross  negli- 
gence.^ An  admimstratdr  who  has  been  guilty  of  gross 
negligence  in  omitting  to  collect  a  debt  due  the  estate 
is  personally  chargeable  with  the  debt  and  interest;* 
as  where  he  should  sell  realty  belonging  to  the  estate 
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and  then  make  no  exertion  to  enforce  payment  for 
several  years.'  But  he  is  not  liable  for  neglecting  to 
sue  a  debtor  who  appears  to  be  unable  to  pay  the  debt ;  ^ 
nor  for  not  suing  immediately  on  a  note  where  the 
drawee  continued  in  good  credit,  and  no  bad  faith  or 
gross  negligence  was  shown ;  ^  nor  is  an  administrator 
liablo  for  delay  in  prosecuting  a  claim  after  he  has  been 
informed  of  the  existence  of  a  will,  and  before  its  pro- 
duction and  payment.^'  To  fail  to  litigate  a  doubtful 
claim  of  his  intestate  does  not  render  him  liable  except 
U]x>n  proof  of  negligence  or  fraud.*'  Where  through 
mistake  of  law  he  neglects  to  bring  suit  until  he  is 
barred  by  the  Statute  of  Limitations,  no  fraud  or  wilful 
negligence  being  imputable  to  him,  he  was  not  respon- 
sible.** It  is  otherwise  where  the  delay  is  not  due  to 
mistake  of  law.*^  Where  through  fraud  or  neglect  the 
estate  is  subjected  to  the  payment  of  a  debt  for  which 
the  testator  was  a  surety,  when  by  proper  diligence  it 
might  have  been  collected  from  the  principal,  the  ex- 
ecutor is  liable.*'  If  he  is  guilty  of  negligence  or  cor- 
ruption in  not  opposing  the  admission  of  illegal  claims 
by  the  commissioners  of  an  insolvent  estate,  he  is  lia- 
ble.*^ If  the  administrator  of  a  fraudulent  vendor  neg- 
lects to  use  the  appropriate  means  of  subjecting  the 
property  fraudulently  conveyed  by  his  intestate  to  the 
payment  of  his  debts,  it  lays  the  foundation  for  a  suit 
against  him  on  the  part  of  his  creditors.*'  Where  he 
improperly  neglects  to  sell  the  personalty  belonging  to 
the  estate,  and  uses  it  in  the  meantime,  he  is  chargeable 
with  such  property  at  its  appraised  value.*'  But  he  is 
personally  liable  no  further  than  the  assets  which  have 
come  into  his  hands,  or  where  he  has  done  some  act 
which  the  law  considers  as  equivalent  to  an  admission 
that  the  assets  were  in  his  hands  and  power,  and  negli- 
gently parted  with."    If  an  executor,  by  his  negligence. 
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suffers  a  oo-exeoator  to  receive  and  waste  the  estate 
when  he  has  the  means  of  preventing  it  by  nsin^ 
proper  care,  he  is  chargeable  with  the  value  of  the  estate 
lost.^  An  administrator  must  use  due  diligence  in  col- 
lecting claims  due  the  estate  in  the  State  where  he  was 
appointed,  though  there  was  another  administrator 
first  appointed  in  the  State  where  the  intestate  was 
domiciled  at  his  death.*' 

1  Mikell  V.  Mikell,  ft  Rich.  Eq.  220  ;  Hubottom  v.  Morrow,  24  Ind. 
202 :  Estate  of  Becord  Boaie,  2  Ashm.  437 ;  Olover  v.  Gloyer,  1  ICc- 
Mim.  Ch.  153 ;  O'Dell  v.  Young,  1  McMalL  Ch.  153. 

2  Huson  V.  Wallace,  I  Rich.  Eq.  1. 
S   Calhoun's  Estate,  6  Watts,  185. 

4  Tnttle  v.  Robinson,  83  N.  H.  101 

5  Harris  V.  Parker,  41  Ala.  004. 

6  Moor  V.  Beauchamp,  4  Mon.  B.  71. 

7  McConnico  v.  Curzen,  2  Call,  858. 

8  Sbultz  V.  Pulver,  8  Paige,  182 ;  Brazeale  v,  Braseale,  9  Ala.  491 ; 
Brandon  v.  Judab,  7  Ind.  545  ;  Scarborough  v.  Watklns,  9  Mon.  B.  540  ; 
Succession  of  Baum.  9  La.  An.  412 ;  Smith  v.  Hnrd,  16  Miss.  682  ;  Hol- 
comb  t>.  Holcomb,  11  N.  J.  Eq.  281 ;  Oooley  v.  Vansyckle,  14  N.  J.  Eg. 
496 ;  Schultz  V.  Pulver,  11  Wend,  96:i ;  Long's  Estate,  6  Watts,  46 ; 
Charlton's  Estate,  34  Fa.  St.  473 ;  Shaffer's  Estate,  46  Pa.  St.  131 ; 
Jenkins  v.  Weeks,  1  Rice,  453 ;  Cartwright  v.  Cartwrlght,  4  Hajw. 
(Tenn.)  134  ;  SouthaU  v.  Taylor,  14Gratt.  269. 

9  Hnrtt  v.  Fisher,  1  Har.  «ft  Q.  88. 

10  Mitchell  V.  Trotter,  7  Oratt.  136 ;  Nelson  v.  Page,  7  Oratt  UK)  ; 
Munden  v.  Bailey,  70  Ala.  63 ;  Smith  v.  Collamer,  2  Demarest,  147. 

11  Keller's  Appeal,  8  Pa.  St.  288. 

12  Hartsfleld  v,  Allen,  7  Jones  (N.  C.)  438. 

13  Martin  v.  Jefcoat,  10  Rich.  Eq.  118. 

14  Thomas  v.  White,  SLltt.  177. 

15  8  Williams  Exrs.  1805. 

16  Tuggle  V.  Gilbert,  1  Duval,  840 ;  Chamber's  Appeal,  11  Pa.  St. 
486. 

17  Parsons  v.  Mills,  2  Mass.  80. 

18  Danzey  v.  Smith,  4  Tex.  411. 

19  Benson  v.  Bruce,  4  Desaus.  Eq.  463. 

20  Irwin's  Appeal,  85  Pa.  St.  294.     s^-  . 

21  Lincoln  v.  Wright,  4  Beav.  427 :  Lockhart  v.  Reilly,  1  De  Ges  ^ 
J.  464  ;  Clark  v.  Clark,  8  Paige,  162  ;  Whitney  v.  Phoenix,  4  Redf.  180  ; 
State  V.  Onllford,  15  Ohio,  693 ;  Estate  of  Evans,  2  Ashm.  470 ;  Plm  v. 
liowning,  11  Serg.  A  R.  66. 

22  State  V.  Gregory,  88  Ind.  ua 
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CHAPTER  XV. 

EXPIX>SIVES. 
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g  134.  Fire-arms.— A  very  high  degree  of  care  is  re* 
quired  from  all  persons  using  fire-arms  in  the  immedi- 
ate vicinity  of  other  people,  no  matter  how  lawful  or 
even  necessary  such  use  may  be.^  Persons  having  in 
their  custody  instruments  of  danger  should  keep  them 
with  the  utmost  care.'  One  handling  a  fire-arm  is  lia- 
ble for  injuries  resulting  from  its  being  accidently  dis- 
charged.' To  excuse  such  an  accident,  the  injury  done 
must  have  been  inevitable  and  utterly  without  fault  on 
the  part  of  the  alleged  wrong-doer.^  One  who  had  been 
washing  a  gun  and  discharged  it  for  the  purpose  of 
drjring  it  is  liable  for  injury  to  a  horse  frightened  by 
the  report.^  One  who  owns  a  loaded  gun  and  sends  a 
young  girl  to  fetch  it,  with  directions  to  take  the  prim- 
ing out,Av^hich  was  done,  is  liable  to  one  injured  by 
the  girl's  pointing  the  gun  at  him  and  drawing  the 
trigger  and  discharging  the  gun.'  Officers  command- 
ing the  militia  at  musters  are  answerable  for  dam- 
age accruing  to  citizens  from  firing  by  the  soldiers.^ 
So  if  one  trained  soldier  wound  another  in  skirmishing 
for  exercise,  an  action  lies  unless  it  appear  that  the  de- 
fendant was  not  negligent,  and  that  the  injury  was  in- 
evitable.' A  master  of  a  steamboat  is  liable  for  injury 
done  by  the  discharge  of  a  gun  from  the  steamer  in  his 
presence  and  by  his  command.*  To  draw  and  present  a 
loaded  pistol  with  an  intention  of  using  it  in  a  room 
Where  many  persons  are^  is  such  gross  recklessness  as  to 


}  185  BxiX<08rvBS4  222 

render  a  person  liable  to  one  injured  by  Its  discharge, 
though  he  is  not  the  one  with  whom  the  defendant  was 
quarreling,  nor  the  one  he  intended  to  in  jure.'*  One 
who  sells  a  toy  pistol  to  a  boy  is  liable  to  the  father  of 
the  boy  for  injury  to  him  by  the  discharge  of  the  pistol 
while  in  the  hands  of  a  younger  boy,  who  had  picked  it 
up  from  a  place  where  the  other  boy  had  left  it.^^ 

1  Shearman  &  Redfleld  I^e^Ugence,  {  587. 

2  Dixon  V.  Bell,  5  Maule  <&  S.  108. 

8  ChotaiKne  v.  Bergreron,  10  La.  An,  (100;  X7nderwood  v.  Hewson, 
1  Strange,  606 ;  Tally  v.  Ayres,  3  Bneed,  677 :  Morgau  v.  Oox,  22  Mo. 
873. 

4  Morgan  v.  Cox,  22  Ho.  STS. 

5  Ck>le  v.  fisher,  11  Mass.  137. 

6  Dixon  V.  Bell,  5  Maule  &  S.  106. 

7  Moody  V,  Ward,  13  Mass.  200 ;  Castle  v.  Duryee,  2  N.  Y.  160. 

8  Weaver  v.  Ward,  Hob.  131 

9  Bhodest;.  Boberts,  lStewt.l4& 

10  ChUes  V.  Drake,  2  Met.  (Ky.)  146. 154. 

11  Blnford  v.  Johnston,  82  Ind.  420 ;  42  Am.  Bep.  SOS. 

2  185.  Fire-works.  — The  act  of  exploding  fire-crack- 
ers in  the  public  street  of  a  city  is  wrongful  and  unlaw- 
ful, and  if  any  injury  to  the  persons  of  individuals  or 
to  property,  animate  or  inanimate,  results  therefrom, 
the  wrong-doer  is  liable  to  compensate  the  sufiferer.' 
Trespass  and  assault  will  lie  for  originally  throwing  a 
squib,  which  after  haying  been  thrown  about  in  self-de- 
fense by  others  at  last  put  out  the  plaintiffs  eye.'  The 
president  of  a  political  dub  who  ordered  a  display  of 
fire-works  in  the  public  street  in  front  of  a  public  build- 
ing where  a  meeting  of  the  dub  was  being  held,  the 
fire -works  being  paid  for  by  individual  subscriptions,  is 
liable  for  injury  to  the  plaintifi'  through  the  explosion 
of  the  fire-works.'  In  an  action  for  injury  from  a 
rocket  fired  by  the  defendant  while  a  political  pro- 
cession was  passing,  evidence  that  both  the  plaintiff 
aend  the  defendant  were  members  of  a  dub  which  got  up 
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the  procession  and  published  notices  calling  on  dtizens 
to  illnminate  their  houses  when  the  procession  should 
pass  is  inadmissible.^  To  stand  in  a  street  watching  an 
exhibition  of  fire-works  is  not  such  contributory  negli- 
gence as  to  bar  recoyery  for  injury  from  a  Boman 
candle.^ 

1  Oonklin  v,  Thompson,  29  Barb.  218. 

2  Scott  V.  Shepherd,  2  Black.  W.  892. 

Z  Jenne  v.  Sutton,  43  K.  J.  L.  257 ;  88  Am.  Bep.  578. 

4  Ftek  V.  Wait,  104  Kaas.  71. 

5  Bradley  v.  Andrews,  61  Vt.  680. 

§  186.  Blasting. — Persons  engaged  in  blasting  are 
bound  to  give  notice  in  season  to  persons  who  may  be 
reasonably  expected  to  be  within  range  of  the  explo- 
sion.^ To  fail  to  comply  with  a  city  ordinance  regulat- 
ing the  manner  of  blasting  is  evidence  of  negligence.' 
It  is  no  defense  in  an  action  for  negligence  in  blast- 
ing without  Sufficient  covering,  that  the  profits  of  the 
business  do  not  warrant  the  expense  of  such  precau- 
tions.' The  fact  that  a  blast  injures  a  house  near  by, 
raises  a  presumption  that  the  blast  was  not  properly 
covered.*  To  show  whether  a  blast  was  properly 
covered,  experts  may  properly  be  asked  whether  a 
blast  covered  in  the  manner  prescribed  by  an  ordinance 
womld  throw  rocks  to  the  place  where  the  damage  was 
done.^  The  defendants  are  liable  for  damage  by  the 
fragments  of  a  blast,  although  no  negligence  or  want  of 
skill  in  executing  the  work  is  alleged  or  proved.^  In 
such  a  case  evidence  that  the  work  was  done  in  the 
most  careful  manner  is  inadmissible,  there  being  no 
claim  to  recover  exemplary  damages,  and  the  jury  hav- 
ing been  instructed  to  render  their  verdict  for  actual 
damages  onlyj  In  an  action  for  an  injury  sustained 
by  a  passer  on  a  highway  on  the  lands  of  the  A  Mining 
€k>mpany,  by  being  struck  by  a  stone  fired  by  the  B 
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Mining  Company,  evidence  of  an  agreement  between 
the  companies  thafc  each  might  throw  rocks  on  the 
other's  adjacent  premises  in  blasting  is  incompetent.^ 
Where  the  defendant  claimed  that  the  plaintiff  had  time 
to  get  out  of  the  way  of  the  danger  after  the  lighting  of 
the  fuse,  it  is  competent  to  show  in  rebuttal  the  time 
that  would  intervene  between  the  lighting  of  the  fuse 
and  the  explosion.* 

1  DriscoU  V.  Newark  etc.  Ca  37  N.  Y.  637. 

2  Koster  v.  Noonan,  8  Daly,  231 ;  Devlin  v.  Gallatfher,  6  Daly,  4M. 
8   Beauchamp  v.  8.  M.  Co.  60  Mich.  163 ;  45  Am.  Bep.  30. 

4  Ulrlch  v.  McCabe,  1  HUt.  25L 

6  Koster  v.  Noonan,  8  Daly,  231. 

6  Hay  v.  The  Cohoes  Co.  2  N.  Y.  130. 

7  Tremaln  v.  Tbe  Cohoes  Co.  2  N.  Y.  163. 

8  Beauchamp  v.  Saghiaw  Mining  Co.  60  Kich.  163 ;  46  Am.  Bepw  30l 

9  Jolietv.  Seward,  90  HI.  267. 
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CHAPTER  XVL 

XXFBESS  COMFAiaBS. 

i  1S7.   General  Ilabllltlea  of. 
1 188.   Limitation  of  UablUty. 

2  187.  Oenarai  liaMlitlM  of.  —  Express  companies  are 
oommon  carriers.^  Whether  the  proprietors  have  dis- 
charged thehr  duty  of  using  care  and  diligence  in  the 
transportation  of  goods  intrusted  to  them  is  to  be  judged 
with  reference  to  the  nature  of  the  service,  and  the 
drcomstanoes  and  exigencies  under  which  it  is  to  be 
performed ;  where  skill  and  capacity  are  required  to 
accomplish  the  undertaidng,  it  is  negligence  not  to 
employ  persons  having  those  qualifications.'  Generally 
it  is  the  duty  of  an  expressman  to  deliver  to  the  con- 
signee i>ersonally ;  *  but  if  the  consignee  is  absent,  and 
the  carrier  after  diligent  inquiry  cannot  find  him  or 
ascertain  the  place  of  his  residence  or  business,  then  the 
liability  as  a  carrier  is  deemed  at  an  end>  Where  goods 
are  intrusted  to  an  express  company  accompanied  with 
a  bill  of  lading  and  instructions  not  to  deliver  the  goods 
unless  paid  for,  it  is  liable  for  a  delivery  without  pay- 
ment being  exacted ;  but  an  indorsement  upon  the  bill 
of  lading  **  please  collect  the  bill "  is  a  mere  request  with 
which  the  carrier  may  or  may  not  comply.^  A  com- 
pany receiving  a  bill  for  collection  is  liable  for  damages 
resulting  from  an  insui&cient  demand,^  or  from  a  delay 
in  presenting  it  $  ^  but  liability  for  failure  to  notify  the 
drawer  of  its  dishonor  in  season  to  preserve  the  holder's 
remedy  against  the  drawer  is  limited  to  nominal  dam- 
ages, unless  there  is  evidence  that  had  due  notice  been 
g^ven  payment  of  the  draft  could  have  been  enforced.' 
A  company  receiving  a  package  for  transportation 
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beyond  its  own  route  is  not  liable  for  its  loss  after  its  de- 
livery to  another  carrier  at  the  end  of  such  route  in  ac- 
cordance with  the  usual  custom  of  business ;'  but  it  is 
liable  for  the  full  value  of  goods  destroyed  by  the  negf- 
ligence  of  a  railroad  company  it  had  employed  to  do  its 
bidding.i^^  If  one  company  receives  the  money  of  a 
third  party  from  another  company  without  any  con- 
tract to  deliver  it,  the  former  is  still  liable  if  it  does  not 
deliver  the  money ;  ^^  and  if  a  company  assumes  all  the 
liabilities  of  another,  it  will  be  liable  for  not  delivering 
money  under  a  contract  with  the  latter  company.^  A 
suppression  by  the  shipper  of  the  brittle  character  of 
the  goods  will  relieve  the  company  from  their  liability 
as  an  insurer ;  ^'  and  where  he  sends  a  valuable  diamond 
pin  in  a  box  three  or  four  inches  in  size  without  notify- 
ing the  company  of  the  contents,  the  latter  is  not  liable 
for  its  loss ;  ^^  but  where  a  package  delivered  was  marked 
*^C.  O.  D.  $292,"  as  appeared  from  the  receipt  of  the 
company,  this  is  a  sufficient  notice  of  the  value,  though 
the  receipt  also  provided  that  articles  so  delivered  should 
be  valued  under  fifty  dollars,^  Where  State  bonds  are 
lost  through  negligence,  the  owner  may  recover  their 
value  without  having  stated  in  the  complaint  and  with- 
out having  furnished  to  the  company  as  a  condition 
precedent  the  numbers  or  dates  of  the  bonds.^*  Where 
goods  are  lost  the  burden  is  on  the  company  to  disprove 
negligence,^^  although  there  was  a  stipulation  in  the 
receipt  for  exemption  from  liability  except  for  gross 
negligence ;  ^^  but  in  an  action  for  failure  to  transmit 
safely  a  package  of  money,  a  refusal  of  the  company's 
agent  to  count  the  money  does  not  throw  on  the  defend- 
ant the  burden  of  proof  as  to  the  amount  of  money 
received.^* 
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Wells,  28  Bart>.  403 ;  RlcfaArds  v.  Westcott,  2  Bosw.  5R9 ;  Place  «. 
TJnioa  Exp.  Co.  2  illlt.  U ;  btadhecker  v.  Combs,  9  Kich.  liO, 

2    Holliday  v.  Kennard,  12  WaU.  254. 

5  American  Unioa  £xp.  Co.  v.  Robinson,  72  Pa.  St.  274  ;  Baldwin 
V.  Am.  Ex.  Co.  23  111.  is/7;  Marshall  v.  Am.  Exp.  Co.7  Wis.  1;  Americua 
Sxp.  Co.  v.  Uackett,  90  Ind.  2da 

4   The  American  Exp.  Co.  v.  Hackett,  30  Ind.  2S0. 

6  Tooker  v.  Gormer,  2  Hilt.  7L 

6  American  Exp.  Co.  v.  Haire,  21  Ind.  4. 

7  Whitney  v.  Merchants*  etc.  Exp.  Co.  104  Mass.  152. 

8  Ueuan  t;.  Dinsmore,  3  Daly,  365 ;  &  C.  10  Abb.  Pr.  K.  8. 209 ;  41 
How.  It.  97. 

9  United  States  Exp.  Co.  v.  Bush,  24  Ind.  403. 

10  Boscowltz  V.  Adams'  Exp.  Co.  83  lU.  523. 

11  Southern  Exp.  Co.  v.  Thornton,  41  Miss.  216. 

12  Southern  Exp.  Co.  v.  Thornton,  41  Miss.  216. 

13  American  Exp.  Co.  v.  Perkins,  42  111.  458. 

14  Everett  v.  Southern  Exp.  Co.  46  Ga.  803. 

15  Van  Winkle  v.  Am.  Exp.  Co.  3  Bob.  (N.  Y.)  50.; 

16  Martin  t>.  Am.  Exp.  Co.  19  Wis.  336. 

17  Westcott  V.  Fargo,  6  Lans.  8ia 

18  Adams'  Exp.  Co.  v.  Stettaners,  61  111.  184. 

19  Fitzgerald  v.  Adams'  Exp.  Ca  24  Ind.  447. 

§  188.  Limitatio&  of  liability. — Express  companies 
oannot  by  contract  limit  tlieir  liability  for  losses  caused 
by  their  own  negligence.^  Bat  a  company  has  a  right 
to  demand  from  the  consignor  such  information  as  will 
enable  it  to  decide  on  a  proper  compensation  to  charge 
for  the  risk,  and  the  degree  of  care  to  bestow  in  dis- 
charging its  trust ;  and  a  limitation  of  its  liability  not  to 
exceed  fifty  dollars  unless  the  value  of  the  goods  for- 
warded was  truly  stated,  if  brought  to  the  knowledge 
of  the  consignor  is  reasonable  and  consistent  with  pub- 
lic policy.^  The  omission  of  the  shipper  in  such  a  case 
is  such  a  concealment  as  amounts  to  a  fraud  in  law 
upon  the  carrier.'  But  a  receipt  containing  such  a  stip- 
ulation will  not  exempt  an  express  company  from  a  loss 
caused  by  its  negligence.*  To  allow  such  a  limitation 
in  case  of  gross  negligence  and  conversion  would  reoojc- 
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nize  a  right  in  the  company  to  convert  other  people's 
property  to  their  own  use  at  their  own  price.* 

1  Snider  v.  Adams'  Exp.  Ck>.  63  Mo.  876  ;  Kirbv  t;.  Adams'  Sxp. 
Ck>.  2  Mo.  App.  969 ;  Block  V.  Goodrich  T.  Co.  65  wis.  819.    See  ante, 

Cll.  on  CAHRTKB8  OF  QOODS. 

2  Oppenheimer  v,  U.  S.  Exp.  Co.  09  111.  62  ;  Boorman  v.  Am.  Exp- 
Co.  21  WIS.  1S2.   Compare  Adams'  Express  Co.  v.  Stettaners,  61  IlL  IM* 

8   Ma^in  v.  Adams'  Exp.  Ca  50  How.  Pr.  457. 

4  Westcott  V.  Fanro,  61  N.  T.  542 ;  OrndorlT  v.  Adams'  Szp.  Co. 
8  Bush,  194  ;  TTnited  States  Exp.  Co.  v.  Badunan,  28  Ohio  fSL  Ml ; 
ante,  ch.  on  Cabbibrs  of  Qoone, 

5  Omdorffv.  Adam8'£zp.Co.8Bn8h,19i. 


CHAPTER  XVIL 


)  138.   a«ieralob1l«aUontof«ii» 

g  1S9.  Oaneral  DUigraUon  to  fsnoe.  — Bj  the  common 
law  the  oimer  oF  land  was  under  no  obligation  to  fence 
out  cattle ; '  but  he  must  fenoe  in  hia  own,'  This  coin- 
moD-law  rule  baa  been  reoogniied  In  a  number  of  the 
States  where  no  statnteB  permitting  stock  to  run  at  Urge 
or  requiring  ownero  to  fence  against  roving  stock  have 
been  passed.*  In  other  States,  however,  this  rnle  has 
been  regarded  as  inappUoable  to  the  conditions  of  the 
ooontry,  and  la  the  absence  of  atstiit«  It  has  been  held 
that  the  owner  of  land  Is  under  no  obligation  to  fence 
his  cattle  in,  hut  may  suffer  them  to  roam  at  large  over 
oneuolosed  lands,  and  the  occupant  must  at  bis  peril 
fence  tliem  oat,*  These  rules  may  bo  regulatod  or  ah- 
rc^;ated  by  agreement  or  statute,  and  where  by  agree- 
ment, statute,  or  prescription  one  is  under  an  obligation 
fo  maintain  a  fence,  he  cannot  recover  for  Injuries  by 
cattle  entering  through  dafecta  therein  without  the  fault 
of  the  owner,* 

1   8beaimuiABe<Uleldire«lKeni»,)tU. 
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4  Shearaian  A  Redfleld  Negligence,  I S16 ;  OKIe  RoclHr  «te.  B.  B. 
C50.  t>.  Flnley,  37  Ark.  862 ;  Logan  v.  Gedney,  38  €al.  679  ;  Waters  v. 
Moss,  12  Gal.  585  ;  Morrl9  f^  Fraker,  5  Colo.  425  ;  Studell  v.  fCItch,  14 
Conn.  292 ;  Macon  etc.  R.  R.  Co.  i>.  Lester,  :)0  Ga.  914  ;  Oeorefa  R.  R. 
etc.  Co.  V.  Neely,  56  6a.  540 ;  Headin  v.  Rust,  39  JUL  186 ;  Fn^ser  v. 
Nortlnus,  38  Iowa,  82 ;  New  Orleans  etc.  R.  R.  Co,  v.  Field,  4«  Miss. 
673 ;  McPeeters  v.  Hannibal  etc.  R.  R.  Co.  45  Mo.  22  ;  Chase  v.  Chase, 
16  N«v.  25:) ;  Laws  v.  N^  C.  R.  R.  Oo.  7  Jones  (N.  C.)  488 ;  Kerwbactcer 
V.  CleSreland  etc.  R.  R.  Co.  8  Ohio  St.  172;  jiarietta  etc.  R.  R.  Co.  t>. 
Btophenson,  24  Ohio  St^  48;  Campbell  v,  Brldwell,  5  Or.  811 ;  Murray 
V.  8.  C.  R.  R.  Co.  10  Rich.  127 ;  Baylor  v*  Bait.  etc.  B.  R.  Co,  9  W«  Va. 
270. 

5  Morris  t'.  Fraker,  6  Colo.  425 ;  Gomerford  v.  Dupoy,  17  Colo.  808 ; 
Hlne  v.  Munson,  82  Conn.  219;  BtQdwell  v.  Bitcn,  14  Conn.  Zti; 
Headin  v.  Rust,  39  III.  186 ;  Westeate  v.  Carr.  43  111.  45^ :  Hlnsbaw  r. 
Qilpln,  64  Ind.  116  ;  Mann  v.  Williamson,  70  Mo.  661 ;  WlSls  v.  Walters, 
6  Bush,  351 ;  Chase  v.  Chase,  15  Nev.  269 ;  Cowles  v.  Bolzer,  47  Baxt>. 
662 ;  Campbell  v.  Bridwell,  7  Or,  811 ;  Keenaa  v,  Cavmaoffh,  44  Vk 
268. 

§  14^.  Division  teoes. — If  both  adjoining  ovniers  aro 
alike  bound  to  keep  the  whole  division  fenoo  in  repair^ 
and  neither  is  severally  bonnd  to  maintain  any  partic- 
ular portion  thereof,  neither  can  Bet  up  as  a  defense  to 
an  action  for  damage  by  the  otlier's  cattle  escaping" 
through  ja  defect  in  the  fence,  the  failure  of  entch  other 
to  repair  the  division  fence  as  contributory  negUgence.^ 
1V>  escape  liability  the  defendant  must  show  liiat  each 
had  agreed  to  maintain  a  specific  portion,  and  that  the 
defect  was  in  the  plaintiff's  part.'  The  plaintiff  cannot 
recover  where  the  cattle  enter  through  a  portion  of  tlie 
fence  which  he  was  bound  to  repair.*  But  where  a 
division  fence  is  owned  entirely  by  one  party,  but  he  is 
under  no  obligation  to  maintain  it,  it  is  not  a  division 
fence  within  the  contemplation  of  the  statute,  and  be 
may  recover  for  a  trespass  through  a  defect  therein 
where  the  common-law  rule  prevails.^  The  fact  that 
there  were  defects  in  the  plaintiff's  portion  of  the  fence 
is  no  defense  where  they  did  not  contribute  to  the  entry 
of  the  animals.^  One  is  not  ordinarily  bound  to  fence 
against  cattle  wrongfully  on  the  adjoining  land,  eon- 
aequently  the  insuiiiciency  of  his  fence  is  no  defense  to 
»n  action  for  a  trespass  by  cattle  not  rightfully  Umanr,* 
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And  an  owner  tbrongh  whose  neglect  to  repair  a  di- 
vision fence  a  stranger's  oatllo  at  large  on  the  highway 
break  into  his  neighT)or^9  land,  Is  not  liable  to  an  action 
by  his  neighbor  for  inj^ixy  thns  oooasionedJ  Where  a 
<liv]sion  fence  is  removod  the  owners  are  relegated  to 
Iholr  common-law  dntles.'  One  who  removes  without 
trespass  a  division  f eni^e  is  hot  liable  for  the  trespass  of  a 
stranger's  cattle.* 

1  Fttroer  v.  SbinnlckaJS  'Wto.^eTB :  Lawrence  v,  Oomba,  87  N.  H. 
5*5 ;  Yeric  v. Davis.  1 1 nTh. 241;  Tewkabury  v.  Bncklln, 7  N.  H.  5W ; 
Avery  v.  Maxwell,  4  N.  H.  86 ;  Bust  v.  Low,  6  Mass.  100  ;  Knox  v, 
Tncker,48]CQ.  373 ;  Stnrtevantcu  Merrill, 83 Me.  62 ;  Little  v.Lathrop* 
5UreeDL25A. 

2  Knox  V,  Tncker,  4S  Mft.  S73 ;  Lord  v.  Wormwood,  29  Me.  282: 
And  Bue  6twtevant  v.  Merrill,  S^SCe.  62 ;  Webber  v.  Clasaon,  85  Me.  28^ 

3  Tbayer  «.  Arnold,  4  Met.  SAO ;  Pase  v.  Olcott,  13  N.  H.  309  ; 
Stafford  V.  Ingrersol,  3  Hill,  .?S ;  WUls  v.  Walters.  5  Bush,  851 ;  Ulne  v. 
Mtmaon,  32  Conn.  219 ;  Btodwellv.  Bitch,  14  Conn.  202. 

4  McBddev.Lynd.55Ind.411. 
B  Osbnra  o.  Adams,  70  UL  2BL 

6  Chambers  v.  Matthews.  18 17.  J.  L.  868 ;  Lawrence  v.  Combs,  27 
N.  S.  JBlJ  Avery  v.  MazwelL  4  N.  H.  86;  Bust  v.  Low,  6  Mass.  99: 
Little  V,  Lathrop.  5  GreenL  356:  Holladay  v.  Idanb,  8  Wend.  142  ;  m 
Am.  X>ec.  (t78 ;  Mflls  v.  Stark,  4  N.  H.  512 ;  17  Am.  Dec.  444 ;  Stackpol* 
V.  Jftea^y,  16  Mona.  33 ;  8  Am.  Dea  121. 

7  Pool  12.  Alger.  11  Gray,  489. 

8  MooT«  V.  Levert,  24  Ala.  318;  HoUadav  v.  Marsh,  3  Wend.  142  : 
190  Am.  Dec.«878.  See  also  Van  SJyok  v.  Snell,  G  Lans.  299 ;  Btartevant 
«.  Merrill,  83  Me.  62  ;  Uossa  v.  Jaeger,  15  Wis.  59fl^ 

9  BJdtuuDd8O]iv.MUbi»B,l]8afd.240. 
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CHAPTER  XVIII. 

FEBBIES. 

)  14L    Qenera^  obligation  of  owners. 

I  142.   Liability  with  respect  to  passeoipers. 

{  143w    Liability  with  respect  to  goods. 

I  141.  General  obligations  of  fenry-mext. — Ferry-meiL 
are  liable  as  common  carriers.^  To  relieve  himself 
from  this  liability  a  ferry-maii  must  show  that  he  had 
no  such  control  over  the  property  as  invested  him  with 
the  character  of  a  common  oarrier.^  One  who  keeps  a 
ferry  for  his  own  use  amd  the  convenience  of  customers 
to  his  mill,  but  who  charges  no  ferriagey  is  not  a  com- 
mon carrier,  and  is  bound  only  to  ordinary  diligence.* 
A  ferry  company  must  use  due  diligence  and  provide 
suitable  means  of  transportation.^  It  must  provide 
suitable  boats,  fastenings,  landings,  and  fixtures  of  all 
kinds,^  but  is  not  bound  to  guard  against  possible 
accidents  which  could  not  reasonably  be  foreseen.*  A 
person  managing  the  ferry  on  sharies  is  considered  as 
the  servant  of  the  owner.^  Where  two  ferries  were  near 
each  other,  and  one  leased  his  boat  to  the  keeper  of 
the  other,  and  a  team  of  horses  was  lost  from  it,  the 
owner  of  the  boat  is  not  liable.' 

1  Ck)hen  v.  Hume,  1  McCord,  444 ;  8.  C.  1  Nott  A  KeC.  10,  n. ; 
Miles  V.  James,  1  McCord,  157 ;  Pomeroy  v.  Donaldson,  5  Mo.  36 ;  Bab- 
cock  V.  Hubert,  S  Ala.  392 ;  May  v.  Hanson,  5  Cal.  9M ;  Fisher  v. 
Clisbee,  12  111.  344 ;  Slimmer  v.  Merry,  23  Iowa,  90  ;  Wilson  v.  HamU- 
ton,  4  Ohio  St.  722 ;  Smith  v.  Seward,  3  Pa.  St  342  ;  Sanders  v.  Young. 
1  Head,  219 ;  Albright  v.  Penn,  14  Tex.  290. 

2  Harvey  v.  Rose,  28  Ark.  8. 
8   Self  V.  Dunn,  42  Ga.  628. 

4   Jabine  t;.  Medgett,  25  Ark.  47S. 

6   Whitmore  v.  Bowman,  4  Greene,  148. 

6  Loftus  v.  Union  Ferry  Co.  22  Hun,  83^ 

7  Taylor  t;.  Bushing,  3  Stewt  100. 

8  Claypool  v.  McAllister,  aoiIL  001 
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i  142.  LiabiHI^  with  regard  to  paiMUgen. — A  ferry 
•company  is  boaod  to  famish  reasonably  safe  and  con- 
venient means  for  the  passage  of  teams  from  its  boats, 
and  to  exercise  the  utmost  skill  in  the  application  of 
the  means  so  employed ;  but  it  is  not  bound  to  adopt  a 
new  and  improved  method  because  safer  or  better  than 
the  one  employed,  if  it  is  not  requisite  to  the  reasonable 
safety  or  convenience  of  passengers,  and  if  the  expense 
is  excessive.^  A  ferry  bridge  which  can  be  raised  and 
lowered  with  the  tide  so  as  to  be  brought  to  a  level  with 
the  boat  while  discharging  its  passengers  must  be  pro- 
vided.* To  place  a  log  at  the  very  threshold  of  its 
gate  against  which  passengers  would  be  in  danger  of 
stumbling  in  the  dark,  and  without  a  light,  is  negli- 
.gence.'  So  is  the  letting  down  the  chain  securing  the 
passage  way  from  a  boat  before  the  boat  is  properly 
3nadeiast,^or  letting  down  the  bridge  which  is  raised 
«ome  inches  suddeuly  as  a  passenger  was  stepping  on 
it,^  or  leaving  a  vacant  space  between  a  boat  and  the 
l^ridge,  in  which  the  plaintiff's  foot  was  caught  and 
•crushed  as  he  was  leaving  the  boat,^  or  leaving  a  dock, 
•before  a  gate  by  which  passengers  entered  was  prop- 
•erly  secured.'^  A  cc^npany  is  not  liable  for  the  drown- 
ing of  a  young  boy  by  fsdling  through  an  opening  in 
the  guards  upon  the  side  of  the  landing  float  constructed 
as  such  floats  usually  are.^  To  stand  near  the  chain  is 
not  contributory  negligence  barring  the  right  of  re- 
covery for  damage  from  being  thrown  down  and  in- 
jured by  the  shock  of  the  boat  striking  the  bridge  ;* 
nor  is  it  for  a  passenger  to  step  into  a  carriage  way,  he 
beiag  crowded  by  the  other  passengers.^^^  The  negli- 
gonce  of  a  woman  who  stands  on  the  edge  of  a  dock 
where  she  would  be  likely  to  be  forced  into  the  river  by 
the  teams  passing  on  and  off  the  ferry,  is  not  rendered 
xemote  in  causation  by  the  fact  that  several  minutoB 
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had  elapsed  before  she  was  pashed  off  by  the  striking 
of  a  heavy  wagon  against  a  dray  near  her.>^  It  is  not 
necessarily  negligent  for  a  passenger  to  stand  near  the 
bow  while  the  boat  is  landing.^*  A  company  is  not 
liable  where  one  fell  overboard  in  attempting  to  recover 
his  hat  which  had  blown  off.^'  In  an  action  for  an 
injury  sustained  while  crossing  the  defendant's  ferry, 
the  plaintiff  need  not  prove  his  exezvise  of  or^nary 
care,  but  the  burden  of  psoving  his  want  of  it  lies  on 
the  defendant.^^  In  MassaohusettSy  ta  recover,  the  bur- 
den is  on  the  plaintiff  to  prove  want  of  care  on  th9 
part  of  the  def endant.^^  Where  the  plamtiff  after  cross- 
ing on  a  ferry  boat  of  the  defendant,  paying  the  usnal 
fare,  instead  of  leaving  the  boat  remains  on  board,  pay- 
ing no  more  fare,  the  employees  being  aware  of  her 
conduct,  she  may  recover  for  hi  jury  sustadned  onenteir* 
Ing  the  ferry  slip.** 

1  Le  Barroa  v.  East  Boston  Ferry  Co.  11  Allen,  81^ 

2  Hazman  v.  Hoboken  Land  <ft  I.  Ck>.  2  Daly,  laft 
8   Osborn  v.  Union  Ferry  Go.  63  Barb.  829. 

4    Ferris  v.  Union  Ferry  Co.  36  N.  Y.  318. 

6   Hawks  V.  Winans,  42  N.  Y.  Snper.  (10  Jones  ft  B.)  451 :  B.  <& 

air'd74N.  Y.  609. 

6  N.  J.  B.  R.  Co.  V.  Palmer,  38  N.  J.  L.  90. 

7  Cleveland  v.  N.  J.  Steamboat  Co.  5  Hun,  523L 

8  LK>ftu8  V.  Union  Ferry  Co.  22  Hun,  83 ;  S.  a  84  N.  Y.  455  ;  9  Aa^ 
Bep.  633. 

9  Gannon  v.  Union  Ferry  Co.  29  Hnn,  681. 

10  Hazman  v.  Hoboken  L.  etc  Co.  2  Daly,  180. 

11  Cunningham  v.  Lyness,  22  Wis.  24S. 

12  Beverly  v.  Boston,  136  Mass.  336 ;  49  Am.  Bep.  87. 

13  Dungan  t;.  Champlain  Transp.  Co.  66  N.  Y.  1. 

14  May  v.  Hanson,  C  Cal.  360.  ^ 

15  Le  Barron  v.  East  Boston  etc.  Co.  11  Allen,  812 ;  Jo^  v,  Winnie 
slmet  Co.  114  Mass.  63. 

16  Doran  v.  East  River  Ferry  Co.  8  Lans.  106w 

§  148.    Liability  with  respeet  to  goodi.  —  The  keeper  of 
«  ferry  authorized  by  law  is  bound  to  provide  a  auflOoSeni 
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boat  and  make  provisions  for  the  reception  of  property.^ 
As  soon  as  a  carriage  is  fairly  on  the  slip  or  drop  of  a 
flat,  though  driven  by  the  owner's  servant,  it  is  in  the 
ferry-man's  possession,  and  he  will  be  liable  for  any 
damage  which  may  afterwards  occur  to  it  or  the  horses.' 
The  flat  must  be  so  constructed  that  it  is  easy  for  car- 
riages of  all  descriptions  and  drivers  of  all  capacities  to 
enter.*  Sufficient  barriers  to  prevent  horses  from  run- 
ning overboard  must  be  provided.*  The  owner  of  a 
young  horse  timid  and  easily  frightened  has  a  right  to 
take  him  on  a  ferry  boat,  and  if  while  using  proper  care 
in  his  management  the  horse  becomes  frightened  and 
backs  against  the  rear  chain,  which  breaks  from  a  defect, 
the  company  is  liable.*  Where  one  drove  upon  the 
boat  a  span  of  high-strung  horses,  and  wishing  to 
blanket  them,  left  the  wagon  and  stepped  out  of  the 
reach  of  the  lines  without  requesting  any  one  in  charge 
of  the  boat  to  assist  him,  and  not  having  been  charged 
toll  for  the  team,  he  cannot  recover  if  the  horses  became 
frightened  and  plunged  overboard."  Where  a  ferry- 
man carries  property  gratuitously  he  is  liable  only  for 
gross  negligence.^  Property  carried  upon  a  ferry  boat 
In  the  custody  and  control  of  the  owner  is  not  at  the 
sole  risk  either  of  the  ferry-man  or  the  owner.  If 
damaged  solely  by  the  act  of  the  ferry-man,  he  must 
respond  in  damages,  and  the  owner  cannot  recover  if 
guilty  of  contributory  n^ligence.^  If  the  owner  re- 
tains control  the  ferry-man  is  only  liable  for  loss  caused 
by  his  actual  negligence.'  The  mere  fact  that  the 
owner  agrees  to  take  the  risk  does  not  excuse  gross 
negligence  of  the  ferry-man .^^  The  mere  fact  that  goods 
received  were  accompanied  by  the  owner  is  not  enough 
to  affect  his  responsibility;  he  must  show  that  the 
owner  did  not  intrust  him  with  their  care,  but  retained 
the  exdasive  management  and  control ;  but  no  special 
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i^greement  qualifying  the  responsibility  is,  however^ 
neoessary,  the  f^t  that  the  care  and  custody  of  the  goods 
was  never  surrendered  to  him  by  the  owner  is  enough.^ 
In  an  action  for  loss  of  the  property  shipped,  the  burden 
is  upon  the  ferry-man  to  show  that  the  accident  arose 
from  inevitable  accident,  etc.,  or  that  the  shipper  ex- 
pressly or  impliedly  undertook  to  keep  it  safely. ' *  Thd 
measure  of  damages  or  property  lost  is  the  value  of 
the  property,  with  compensation  for  the  actual  ezpenaes 
and  loss  of  time  caused  by  detention  on  account  of  the 
accident.^ 

1  Richards  v.  Fucraa,  28  Miss.  782. 

2  Cohen  v.  Hume,  1  McCord,  439l 

3  IVIIles  V.  James,  1  HcCord,  157. 

4  Powell  v.  MUls,  37  Miss.  68L 

5  Clark  v.  Union  Perry  Co.  35  N.  T.  48Si. 

6  Dudley  v.  C.  A  P.  Ferry  Co.  42  N.  J.  L.  25 ;  86  Am.  Bep.  KKEt 
a  C.  46  N.  J.  I..  368.  --        » 

7  Dudley  v.  C.  A  P.  Ferry  Co.  42  N.J.  L.  25 ;  36  Am.  Rep.  GOl :  8.  a 
15  N.  J.  L.  368. 

8  Wyckoff  V.  Queens  Go.  Ferry  Co.  52  N.  Y.  8& 

9  Svans  v.  Rudy,  34  Ark.  383. 

10  Wilson  V.  Shulkln,  6  Jones  (N.  G.)  878L 

11  Harvey  V.Rose,  26  Ark.  3. 

12  Ptowellv.  Mills,  37  Miss.  091. 

13  Brans  V.  Rudy,  84  Ark.  237. 
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CHAPTER  XIX. 

FIRES. 

1 144.    Used  for  parpoaes  of  husbandry. 

S  145.   Used  for  mechanical  or  boslQeaB  pnrpofles. 

{  146.   Actions  for  damafes  flrom. 


2  144.  FiMOted  for  pnrpotei  of  hnilMUidry.  —  Itisfiie 
duty  of  a  person  setting  out  fire  to  use  care,  canffon, 
diligence,  and  effort  to  preTent  injury-to  others,  and  if 
he  is  guilty  of  any  negligence  he  will  be  liable  for  any 
injury  resulting  from  the  fire ;  ^  but  one  may  lawfully 
kindle  a  hre  on  his  own  land  for  purposes  of  husbandry, 
and  he  will  not  be  liable  for  injury  by  it  to  the  premises 
of  another  if  he  has  been  guilty  of  no  negligence  In  its 
management.'  Ordinary  caution  and  honest  motives 
in  setting  fire  to  a  prairie,  and  due  diligence  in  preyent- 
ing  it  from  spreading,  are  a  good  defense  to  an  action  for 
damages.'  If  the  fire  is  caused  to  escape  and  spread  by 
a  high  unexpected  wind,  the  defendant  is  not  liable  if 
he  has  not  been  negligent ;  *  but  although  it  is  lawful 
for  one  to  burn  grass  and  stubble  on  his  own  land,  he 
is  not  at  liberty  to  do  so,  when  on  account  of  the  time, 
manner,  or  circumstances,  it  appears  probable  that 
danger  to  others  will  follow ;  in  this  as  in  every  other 
use  of  his  property,  he  is  bound  to  exercise  such  care 
and  diligence  as  an  honest  and  prudent  man  would  ob* 
serve  to  prevent  accident  and  damage  to  others.^  He 
Is  responsible  for  the  consequences  of  failing  to  guard 
It.'  Where  slaves  working  in  a  new  ground  set  fire  to 
a  log  heap  in  very  dry  weather  within  five  yards  of  a 
fence,  a  dead  pine  tree  and  dry  trash  being  between  the 
log  pile  and  the  fence,  by  which  the  fire  was  communl- 
eatod  to  the  timber  and  a  house  on  an  adjoining  txact, 
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fidthough  it  was  oaltn  in  the  morning  when  the  fire 
was  set  out,  the  owner  was  held  liable  for  negligence  J 
Where  the  defendant  -kindled  a  fire  on  his  own  land 
and  attempted  to  extinguish  it  on  the  same  daj,  bat  the 
nre  continuing  to  bum  smolderingly  in  the  soil  of  a 
slough  until  two  days  later,  broke  out  afresh  and  ran 
upon  the  plaintiff's  land,  the  defendant's  neglig^ice  in 
kindling  the  fire  is  not  excused  by  the  fact  that  he  could 
not  have  foreseen  by  ordinary  care  that  the  fire  would 
start  again.^ 

1  Hanlon  v.  Ingrftm,  1  Iowa,  108. 

2  Calkins  v.  Bartter,  44  Barb.  424  ;  Stnart  r.  Hawley.  22 Bartk.  <r» ; 
Clark  V.  Foot,  8  Johns.  421 ;  Fahn  v.  Relc hart, «  Wis.  255;  MiUerv. 
Martin,  16  Mo.  508  ;  Hanlon  v.  Ingram,  3  Iowa.,  81. 

3  De  France  v.  Spencer,  2  Greene,  462. 

4  Miller  v.  Marttn,  16  Mo.  5as  ;  Stuart  v.  Hawley,  22  Barb.  619 ; 
Calkins  v.  fiarger,44  Barb. 4'^ ;  Averitt  v.  Murrell,  4  Jones  (N.  CO  ^SX 

6  Bewey  v.  Leonard,  14  Minn.  153. 

6  He wey  v.  Nourao,  54  Me.  256.    See  CaUdns  v,  Bargez, 44  Barb.  424. 

7  Garrett  v.  Freeihan,  5  Jones  (N.  C.)  78, 

8  Krlppner  v.  Biehl,  28  Minn.  1S9. 

§  145.  Used  for  xneohanical  or  hnsiness  purposes.  —  One 
employing  fire  to  generate  steam  as  a  propelling  power 
is  held  only  to  ordinary  and  reasonable  care*  To  use  a 
steam  dredging  machine  with  wood  for  fuel  without 
any  spark-catcher  after  being  notified  of  the  danger  to 
the  buildings  is  negligence.'  It  is  not  as  a  matter  of 
law  required  that  a  steamboat  should  have  a  spark- 
arrester,  but  whether  it  is  negligence  not  to  have  one  is 
a  question  for  the  Jury.^  The  questions  as  to  liability 
for  fires  used  in  generating  steam,  have  arisen  princi- 
pally in  actions  against  railroads,  and  this  branch  of  the 
subject  is  treated  under  that  head.^  To  leave  a  stove 
with  its  damper  wide  open  in  a  room  which  was  locked, 
and  which  contained  oil  cans,  one  of  which  was  on  the 
stove,  and  infiammable  waste  scattered  round  the  stove^ 
is  negligence.^    Where  a  fire  was  started  by  a  lajnp  left 


l)nming  in  a  telegnph  t>£ace  after  midnight,  and  there 
^as  no  evidence  as  to  negligence  in  leaving  the  lamp  so 
burning,  it  will  be  presumed  tliat  the  defendant  used 
tlue  care  in  respect  to  the  lamp,  its  material,  construo- 
tion,  the  t)il  used  thtsrein,  etc' 

1  Read  v.  Morse,  d4  wis.  31S. 

2  Teallv.  BmUdh,  4IBacH.UI7.    See  also  Lawton  v.  Giles,  90  K.  C 
<874. 

S    Orandall  v.  Goodrlcli  ttansp.  Co.  16  Fed.  Bep.  75 ;  Kellogg  v« 

jcii.  A  8.  P.  By,  oo.  s  mu.  60; 

4  SeepMt,  ch,  xzix. 

5  Beadv.Pa.B.B.Co.i«K.J.L.280i 

6  Wood  o.  C.  M.  etc  Bjr«  Oo.  61  Wis.  IM. 

2  140.  Adti^sttotemageifirom.— The  lessor  of  lands 
to  be  worked  on  i^mr«s,  the  lessee  to  clear  a  portion  at 
«  specified  price,  10  n«^  liable  to  an  adjoining  owner  for 
damages  from  fire  kindled  by  the  lessee  In  clearing.^ 
^here  a  fire  originates  in  the  carelessness  of  the  defend- 
ant, and  is  carried  directly  by  material  force,  whether  it 
be  the  wind,  the  law  of  gravitation,  combustible  matter 
existing  in  a  state  of  mature,  or  a  running  stream,  to  the 
plaintiff's  property  and  destroys  it,  the  defendant  is 
answerable.'  Where  fire  is  negligently  started  and  is 
not  immediately  communicated  to  the  property  de* 
vtroyed,  but  from  one  building  to  another  until  it 
reaches  the  property  destroyed,  the  causal  connection 
will  only  cease  wlusa  between  the  negligence  and  the 
damage  an  object  is  interposed  which  would  have  pre- 
vented the  damage  if  due  care  had  been  taken.'  The 
burden  of  proving  negligence  in  an  action  for  damage 
from  fire  is  on  the  plaintiff ;  *  but  owing  to  statute  in 
Illinois,  the  burden  of  disproving  negligence  is  on  the 
defendant.^  To  recover  for  the  burning  of  property 
caused  by  the  use  of  an  unlicensed  steam-engine  on 
neighboring  premises,  the  plaintiff  must  show  that 
the  engine  by  reason  of  location,  construction,  or  want 
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of  repuT  was  a  nuisance,  or  that  defendant  was  gniliy 
of  negligence  in  its  use.'  The  testimony  of  witneaaea 
that  the  defendant  was  carefal  with  firey  that  they  never 
discovered  any  carelessness  in  him  about  taking  caxe 
of  his  fires  during  the  time  they  wece  at  his  hoose, 
which  was  immediately  before  the  fire,  urinadmissihle  J 
The  defendant  is  not  contributorily  negligent  in  con- 
structing upon  his  own  lands  a  building^  of  wood  and 
combustible  materials,  such  as  are  geufiZBUy  used  in 
«uch  a  building,  though  the  same  be  within  five  feet  of 
A  dock  ttpon  a  public  navigable  river  where  steamboats 
«re  in  the  habit  of  landing.^  That  the  pkontifit  care- 
lessly left  combustible  material  around  bis  premises,  i» 
of  no  weight  where  the  proximate  caase  of  the  loss  was 
the  defendant's  negligence.*  A  ^ty  is  not  liaMe  in 
damages  to  the  owner  uf  property  consumed  by  &n  on 
the  ground  that  it  has  failed  to  keep  its  cisterns  filled 
with  water  .1® 

1  Itergnson  V.  Hnbbell,  26  Hno,  250. 

2  Kuhn  V.  Jewett,  82  N.  J.  £q.  M7  ;  Lawton  v.  CMIes^fO  K.  OL  S74  ; 
8.  P.  Del.  etc.  R.  B.  Co.  v.  Salmon,  39  N.  J.  L.  29tt ;  Uoert  «.  Jeffen, 
80  MIeli.  181.  But  compare  Beiper  v.  Nichols,  31  Hbo,  4K.  See  jMtt, 
{271. 

8  ICutan  V.  Jewett,  82  K.  J.  £q.  647.  Cfontra,  TLymn  v.  K.  T.  etc 
B.  B.  Co.  35  N.  Y.  210.    Bee  post,  i  271. 

4  Batchelder  v.  Hea«an,  18  Mr.  82 ;  Toartellot  t^.  Bagetorook,  II 
Met.  460.    Compare  Lawton  v.  Giles,  90  N.  C.  374. 

5  Burton  V.  McClellan,  2  Scam.  434;  Johnson  v.  Barber,  10  HL  421k. 

6  Burbank  v.  Bethel  S.  M.  Co.  7S  Me.  873 ;  46  Am.  Bey.  40Qi 

7  Scottv.  Hale,  16Me.  326. 

8  King  V.  Am.  Transp.  Co.  1  Flipp.  C.  C.  1. 

9  Crandall  v.  Goodrich  Transp.  Co.  16  Fed.  Bep.  78w 
10  Patch  V.  Coyington,  17  Mod.  Bw  922. 
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CHAPTER  XX. 

QAH  OOMPANmS. 

I  U7.   Oenefal  daf y  In  oobBtftictlon  of  works. 

I  148.    Leakage. 

I  lA.  BxploslonB. 

I  ISBl    Sepalrtng  works. 

}  147.  OmmkI  dKkf  in  eonfltrnetliii  of  worki.— It  is  the 
duty  of  a  gas  oompany  to  conduct  its  whole  business  in 
all  its  branches,  and  in  every  particular,  with  ordinary 
prudence  and  oare.^  When  laying  pipes  it  must  per- 
form the  work  so  that  other  persons  may  receive  no 
injury  through  the  negligence  of  the  company  or  its 
a^nts  in  the  use  of  tke  streets ;  a&d  when  one  receives 
An  injury  by  falling  into  a  treneh  dug  in  a  traveled 
street  and  imperfectly  filled  up,  the  company  will  not 
be  relieved  therefor  thoogh  the  work  has  been  approved 
and  accepted  by  the  city  authorities.'  The  company 
must  also  prevent  the  careless  imterference  with  its 
pipes  by  other  parties,  and  where  a  city  in  constructing 
certain  sewers  did  not  properly  pack  the  earth,  it  is  the 
(duty  of  the  coaq^pany  to  see  that  the  earth  is  properly 
^packed.*  Pipes4of  sufficient  strength  to  stand  all  lawful 
uses  which  mayXM  made  of  the  public  streets  must  be 
provided.^  Where  without  the  consent  of  the  owner  a 
company  affixes  m  telegraph  wire  to  the  chimney  of  a 
building  in  such  a  manner  as  to  cause  fit  to  fall  on  and 
injure  a  passer  by,  and  the  owner  of  the  building  is 
compelled  to  pay  in  consequence,  he  may  have  an 
justion  against  the  company  for  the  injury.* 

1  Holly  Q.  Boston  G.  lo  Go.  8  Qisy,  12S,  181. 

2  Dillon  n,  Washington  Q.  L.  Cow  1  McAr.  628w 
t  Batcher«.  Providence  Gas  Ckk  12  B.  L 1401 
4  Brown  A  N^  7.  G.  U  Ck).  Anth.  851. 

.<   Grarv.'Bosfon  G.  U  Co.  114 JEMB.  14ft. 
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i  148.  Leakage. — A  gas  company  removing  s  meter 
l>ut  neglecting  effectually:  to  close  the  service  pipe,  is 
liable  for  damages  caused  solely  by  such  n^Ugence.^ 
Where  gas  escapes  into  a  room  and  a  child  is  injured 
by  the  inhalation  thereol,,  the  company. is  liable,  there 
being  no  circumstances  chargeable  to  the  plaintiff  as 
negligent.'  An  unlicensed  lirery  stable  keeper  cannot 
reooyer  damages  for  injury  to  his  business  caused  by 
the  escape  of  gas  through  the  ground  and  into  th& 
"water  of  a  well  on  the  premises.'  A  lesnee  may  main- 
tain an  action  for  such  an  injury,  although  the  evil 
existed  in  a  less  degree  when  tlie  premises  were  hired.* 
If  the  leai^age  was  due  to  imperfect  construction  of 
the  tank  which  might  have  been  prevented,  a  pre- 
sumption of  negligence  arises.^  Where  escaping  gas 
corrupted  the  waters  of  a  well,  it  is  no  defense  that 
<^her  causes  have  contributed  to  rendar  the  water  im- 
pure and  unfit  for  use,  though  these  may  be  shown  in 
mitigation  of  damages.*  And  where  defeiidant  gener- 
uted  noxious  gase^  which  were  allowed  to  escape  upon 
adjoining  premises,  rendering  them  unwholesome,  iC  is 
Txo  defense  that  the  plaintiff  by  his  negligent  manage- 
ment of  his  own  business  gen£;rate4  noxiouB  gases, 
contributing  to  render  his  premises  unwholesome.^  A 
stable  keeper  in  an  action  for-  injury-  to  his  well  water 
from  escape  of  gas  may  recover  for  the  ioconvenience 
to  which  he  is  put,  and  the  expenses  incnrred'  in  rea- 
sonable and  proper  efforts  to  exclude  the  gas  from  the 
well,  but  not  for  injuries  caused  by  allowing  his  horsea. 
to  drink  the  water  after  he  ^mew  it  was  corrvipted*.^- 

1  Lanlgan  v.  N.  Y.  O.  L.  Co.  71 N.  T.  29,  temlOe. 

2  Smith  V.  Boston  Gk  L.  Co.  129  Mass.  218. 

8   Sherman  v.  Fall  River  etc  Co.  5  JLUen,  2131 

4   Sherman  v.  Fall  Btve?  etc.  Co.  2  Alien,  524 

ft   Hlpklnsv.  O.  L.  Oo.  6  HurL  <&  N.  2^0, 255u. 

•  Sherman  v.  Fall  Btow  Iron  Co.  WprkShi44Uf^  2IIL 
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7  Brown  v.nilns,^  Conn.  84. 

8  Sherman  V.  I%tU  itteer  etc  Co.  2  Allen,  flBL 

2  149.  Szplosi<ms. — A  gas  company  is  botmd  to  use 
skill  and  dUigenco  in  conducting  its  operations  witli 
xeferenoe  particularly  to  avoiding  explosions,  pro- 
portioned to  the  nature  of  tlie  business  and  its  delicacy 
and  diJSlculty.i  A  company  is  liable  where  an  ex- 
plosion is  caused  by  the  carelessness  of  its  servant  who 
Is  seat  to  repair  a  leak,'  or  by  that  of  a  plumber  called 
in  by  the  plaintiff  t.o'  discover  where  the  leak  was,'  or 
by  that  of  a  ser^nt  of  the  plaintiff  employed  about  his 
premises ;  *  but  not  for  the  negligence  of  one  who  had 
been  employed  by  the  company  to  let  on  gas,  but  whose 
employment  has  ceased  and  who  is  merely  permitted 
to  let  on  gas  at  the  request  of  the  customers.^  One  who 
knows  that  gas  hasctccnmulated  underground  near  a 
sewer  or  in  a  ceUar^and  viho  nevertheless  goes  near  it 
with  a  light,  is  guSty  of  such  contributory  negligence 
that  he  cannot  recover  for  injuries  sustained  from  an 
explosion  oocurriag  thereby.'  In  such  a  case  it  will  be 
presumed  that  the  plaintiff  knew  of  the  explosive 
quality  of  ordinary  illuminating  gas.^ 

1  Chisholni  V.  Atlantic  O.  L.  Co.  57  Oa.  28. 

2  Lannen  v.  Albany  G.  L.  Co.  44  N.  Y.  459. 

5  fichermertaom  v.  Met.  O.  L.  Co.  5  Daly,  144. 

4  Bnnowji  v.  March  O.  ds.  C.  Co.  Law  B.  6  Ex.  67. 

6  Flint  luOloucesterG.L  Co.  9  Allen,  652. 

6  Oil  CltF .  Gas.  Ca  v.  Boblnson,  99  Pa.  St.  1 ;  Lanlgan  v.  N.  T. 
O.  L  Co.  71 N.  Y  28. 

7  Iiaiiigani;.N.Y.O.L.Oa71N.Y.2gi 

2  150  Bepaizing  works  ^-Qsa  companies  are  under 
ike  highest  degree  of  obligation  to  be  at  all  times  in  a 
tftate  of  tbe  meet  ample  preparation,  to  meet  with  all 
treasonable  promptitude  aad  dispatch  whatever  exi- 
gency might  occur  requiring  their  attention ;  but  it  is 
manifestly  impossible  that  they  should  have  at  their 
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service  at  every  moment  and  at  every  point  of  exposorp 
an  adequate  force  to  overcome  a  sudden  fracture  of 
their  pipes,  or  any  other  casual  or  unexpected  obstacle 
in  the  conduct  of  their  afiairs  in  the  shortest  ];>08sible 
timo.^  After  notice  of  a  leaJs  they  must  repair  within  a 
reasonable  time.^  They  must  keep  up  sudh  a  reason- 
able inspection  of  their  mains  and  pipes  as  to  enable 
them  to  ascertain  where  there  is  ah  escape  of  gas.*  If 
they  had  no  knowledge  of  the  defect,  and  by  the  use  of 
care  could  not  have  ascertained  it,  they  are  not  liable 
for  damages  sustained  by  one  after  the  time,  when  by 
the  exercise  of  due  care  on  his  part  he  in^ht  have 
given  notice  of  the  defect.^ 

1  HoUy  V.  Boston  G.  L.  Co.  8  Gray,  12S,  181. 

2  Emerson  v.  Lowell  G.  L.  Go.  8  Allen,  410. 

8   Mose  V.  The  Hastings  <&  St.  L.  Q.  Co.  4  Foot.  A  F.  824.. 
4  Hantv.  Lowell  Q.U  Co.  lAlleni  848. 
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CHAPTER  XXI. 

GXJABDIANS. 
i  151.    Duties  and  obllgatloas  of. 

J  151.  Duties  md  obligations  of. — A  guardian  is  bound 
to  use  ordinary  prudence  and  diligence  in  managing 
the  estate  of  his  ward.'  It  is  not  negligence  to  permit  a 
proper  sum  of  money  belonging  to  the  ward  to  remain 
in  the  executor's  hand,  that  the  latter  may  defend  a  suit 
pending  against  the  estate,  in  which  suit  the  ward  was 
materially  interested,  although  the  executor  was  in- 
solvent at  the  tli^eie,  and  subsequently  squandered  the 
estate  without  having  paid  the  costs  of  the  suit.'  But  a 
guardian  is  liable  for  losses  of  his  ward's  money  in- 
curred through  culpable  indifference  and  neglect;*  as 
^vhere  he  should  fail  for  nine  years  to  collect  the  hire  of  a 
filave  owned  by  his  ward.*  If  he  loans  the  money  of  his 
^ward  and  takes  a  bond  signed  by  a  principal  and  surety, 
and  the  principal  is  solvent  but  the  surety  is  doubtful, 
lie  is  liable  if  the  money  is  lost.*  To  permit  property 
Avorlh  thre6  thousand  five  hundred  dollars,  and  mort- 
;gaged  to  the  guardian  to  secure  a  debt  of  two  thousand 
dollars,  to  be  sold  at  public  sale  for  five  hundred  and 
forty  dollars,  is  such  negligence  as  to  render  the  guard- 
ian liable.'  That  an  infant  ward  requested  a  guardian 
to  abstain  from  recovering  a  demand  is  no  defense  to 
an  aetJon  for  an  omission  to  collect  it.^  For  a  guardian 
to  reeeive  itom  the  administrator  of  his  ward's  father  a 
proaaisaory  note  given  to  himself  by  a  debtor  to  the 
estate^  In  lieu  of  an  old  note  which  the  debtor  had  given 
to  the  intestate,  the  debtor  afterwards  becoming  insolv- 
ent, is  not  such  negligence  as  to  charge  the  guardian  for 
the  loss,  although   there  is  some   evidence  that  the 
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money  might  have  been  collected  If  he  Iiad  required 
payment  at  the  time  the  note  was  transferred  to  him.* 
B'>preciated  bank  notes  will  not  be  allowed  a  guardian 
at  par  on  settling  his  aocounts,  unless  their  receipt  is 
Justified  by  the  circumstances.*  For  a  guardian  in  De- 
comber,  1862,  to  receive  confederate  money  in  paymonk, 
the  debtor  being  about  to  leave  the  State,  is  not  m 
gence ;  but  if  he  mixes  the  money  so  received  with 
own  and  makes  use  of  it,  he  is  liable  for  its  value  when 
he  received  it.'®  If  he  permits  the  property  to  lie  idle 
an  unreasonable  time,  or  mingles  it  with  his  own,  he 
is  chargeable  with  interest.'^  If  he  has  been  grossly 
negligent  in  its  management  he  may  be  chargeable 
with  the  costs  of  the  proceedings  against  him  for  his 
removal  and  for  the  .settlement  of  his  accounts,^'  or 
may  be  refused  any  commissions.'^  If  he  brings  suit 
when  there  is  no  cause  of  action  he  is  personally  charge- 
able with  the  costs,  although  he  may_have  acted  under 
the  advice  of  counsel.'* 

1  Sava^re  v.  Dickson,  16  Ala.  258. 

2  Matthews  v.  Downs,  1  Jones  Eq.  331. 

t  Boyer's  Appeal,  11  Pa.  St.  86 ;  Potteif  vl  Htacox,  aaGomu  6Q8L 

4  Scott  V.  Carruth,  9  Yerg.  418. 

5  Hurdle  t;.  Leath,  63  N.  C.  S07. 

6  McLean  v.  Ilosea,  14  Ala.  194. 

7  Johnson  v.  Miller,  5  Mon.  20S. 

8  Stein's  Appeal,  5  Whart.  472. 
.     9  Hurdlev.  Leath,63N.a607. 

10  State  v.  Mebane,  63  N.  C.  315. 

11  Stumph  V.  Pfeiffer,  58  Ind.  472. 

12  Matter  of  Garter,  3  Paige,  146. 
IS  Polls  V.  Tice,  28  N.  J.  Eq.  432. 
14  Savage  v.  Dlduon,  18  A1&  2B6b 
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CHAPTER  XXn. 

HIGHWAYS. 

tS2.  Common-law  obligations  regarding. 

153L  General  obligation  of  towns  to  maintain. 

II  i.  Liability  of  towns  for  defects  eauaed  by  tMrd  penKMis. 

15&,  Duty  of  third  person  to  repair,  how  affects  town's  liability. 

126.  Town's  liability  for  defects  in  plan  of  work. 

127.  Liability  of  town  where  work  Is  done  by  contract. 
158.  Liability  of  private  individtials  for  defects  in. 

153.  Liability  of  road  officers. 

160.  Joint  liability. 

16L  General  duty  as  to  care  and  dlUgenoa 

Ifil  Dnty  to  light  streets. 

163.  Anthorized  or  licensed  obstructione. 

164.  Injuries  while  highway  undergroing  repatnu 
165h  Duty  to  keep  whole  width  ta  repair. 

166.  Sidewalks  generally. 

167.  Cross  walks. 

16&  Awnings,  sign-boards,  tre«s,  flags. 

160.  Objects  calculated  to  frighten  horses. 

170.  Snow  and  Ice. 

17L  Openings,  cellars,  vaults,  trap-doors,  stalr-way& 

172.  BuUdlng  material. 

173.  Ballings  and  barriers. 

174.  XJnlighted  and  unprotected  excavations. 
175w  Depressions  or  inequality  in  walk. 

17(^  Defective  flag-stones. 

177.  Sports  In  highways  as  defects. 

17&  Other  Instances  of  defects. 

179.  Notice  of  defect — Necessity  and  snfflciency  ol 

180.  What  adoption  of  road  sufficient. 

18L  General  rules  as  to  ple*ding  in  actions  for  Injuries  from  defects. 

18SL  Burden  of  proof. 

183.  Who  determines  whetlMr  defect  exists. 

184.  Whether  Injury  Is  proximate  result  of  defect. 

185.  Evidence  of  similar  accidents  or  want  of  accidents. 

186.  Qfther  questions  as  to  admissibility  of  evidence. 

187.  Want  of  funds  or  Impracticability  of  repairing  as  def^uMk 

188.  General  duty  of  traveler  as  to  care^ 
188L  Knowledge  of  defect,,  efBect  of. 
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S  190.    Contributory  negligence  of  one  driving. 
'I  19L    Using  highway  as  play-ground. 

S  102.    Injuries  while  outside  of  traveled  path  or  from  defects  outside 
of  highway. 

g  152.  Common-law  obligation  regarding.— Under  the 
English  common  law  the  obligation  of  maintaining 
higliways  was  upon  the  parishes.^  By  the  common  law 
of  this  country,  however,  there  is  no  public  obligation 
regarding  highways ;  the  duty  to  maintain  and  repair 
them  is  such. as  is  imposed  by  statute  and  such  only ; 
in  the  absence  of  any  statutory  provision  providing 
a  remedy,  one  cannot  recover  againi^ft  a  municipal 
corporation  for  injuires  sustained  from  defects  in  its 
highways.' 

1   Shearman  <ft  Redfleld  Negligence, }  846L 


894 ;  Ball  V.  Winchester,  3Z  r4.  u.  4»5 ;  iVichOJs  v.  Minneapolis,  » 
Minn.  645 ;  Altnow  v.  Sibley,  SO  Minn.  186 ;  44  Am.  Rep.  191 ;  wlnblg< 
ler  V.  City  of  Los  Angeles,  45  Cal.  36. 


J  158.  General  obligation  of  towns  to  maintain. — In 
some  of  the  States  there  is  no  liability  imposed  upon 
towns  and  cities  for  Injuries  from  defects  in  their  high- 
ways ;  1  but  in  most  of  the  States  liability  for  such  injuries 
is  imposed.*  The  act  providing  for  the  incorporation 
of  a  city  must  be  accepted  as  a  whole,  and  the  city  in 
accepting  the  benefits  deriVed  therefrom  musi  perform 
the  duties  required  by  law.*  A  municipal  corporation 
upon  which  is  imposed  the  duty  to  construct,  repair, 
and  keep  in  repair  the  streets,  and  upon  which  is  also 
conferred  the  means  of  doing  so,  is  liable  for  any 
special  damage  arising  from  its  neglect  of  this  duty.^ 
Where  control  over  its  streets  and  power  to  raise 
means  is  given  a  municipal  corporation,  a  duty  to  keep 
them  in  safe  condition  for  travel  arises,  and  it  is  liable 
for  injury  springing  from  their  defective  constractioti 
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or  msBintenance.^  The  duty  would  be  stTonger  where  a 
city  was  specially  e&Joined  to  keep  its  streets  in  repair.* 
The  acceptance  of  a  charter  merely  allowing  a  village 
supervision  over  its  streets  does  not  impose  liability  for 
a  defect  in  them  J  Where  a  municipality  undertakes  to 
keep  its  stz^eets  in  repair,  although  the  duty  of  doing  so 
is  not  incumbent  on  it,  it  must  not  make  the  repairs  in  a 
manner  indifGerent  to  the  personal  safety  ol  those  who 
travel  the  streets.*  Whether  it  is  the  duty  of  a  city 
under  its  charter  to  keep  its  streets  in  repair  is  a  ques- 
tion of  law  for  the  oourt.*  The  duty  of  a  town  to  keep 
its  highways  safe  and  convenient  is  a  public  duty,  and  . 
it  has  no  power  unless  authorized  by  statute  to  divest 
itself,  either  by  contract  or  ordinance,  of  its  capacily  to  ' 
discharge  this  duty  J*'  A  town  is  not  liable  for  injuries 
through  the  combined  effect  of  a  defect  in  the  highway  , 
and  the  negligence  of  a  third  person.^^ 

1  Tranter  v.  Sacramento,  tfl  Cal.  271 ;  Wlnblffler  v.  Clt^  of  Lob 
Angeles,  45  Cal.  86 ;  Yea«rer  v.  Tippecanoe.  81  Ind.  46 ;  £ikenberry  v. 
Bazaar,  22  Kan.  556 ;  Kent  v,  Cheyenne,  2  Wyoming,  6L 

2  Frost  V.  Portland,  11  Me.  271 ;  Merrill  v,  Hampden,  26  Me.  234  ; 
Grand  Baplds  v.  Wyman,  46  Mich.  616  :  Burnham  v.^yron.  46  Mich.  ' 
535 ;  Fbrnum  v.  Concord,  2  N.  U.  802 ;  Dean  v.  New  Milford,  5  Watts 
4fe  S.  245 ;  Bnrns  v.  Town  of  Elba,  82  Wis.  605 ;  Kittredge  v.  Mil'  . 
waulcee,  26  Wis.  46 ;  Green  v.  Bridge  Creek,  88  Wis.  450.- 

S   CSty  of  Omaha  V.  Olmstead,  5  Neb.  440. 

4  Chicago  V,  Bobbins,  2  Blackf.  418 :  Nebraska  v.  Campbell,  2 
Blackf.  5tN) ;  Manchester  v.  Hartford,  80  Conn.  118 ;  Savannah  r.  Cul-  ' 
lens, 38 Ga.  334 ;  Brownings.  Springfield,  17111. 14:i :  Blake  v.  St.  Louis, 
40  Mo.  56^;  Hutson  v.  New  York,  10 N.  Y.  163;  Windell  v.  Troy. 39  Barb. 
Z2f.} ;  Clerk  v.  Lockport,  40  Barb.  580 ;  Lacour  v.  Mayor  etc.  3  Duer, 
406 :  Meareav.  Wilmington, » Ired.  73 ;  Erie  City  t).  Schwrlngle,  22  Pa. 
St.  384.    Compare  Young  v.  Charleston,  20  8.  C.  116;  47  Am.  Rep.  827. 

5  Albrittln  v.  Huntsville,  60  Ala.  486  ;  Delger  v.  8t.  Paul,  14  Fed. 
Hop.  5r>7  ;  Sterling  v.  Thomas,  60  111.  264  ;  Clark  v.  Ep worth,  m  Iowa, 
4\l ;  Parker  v.  Macon,  30  Ga.  7i3;  Shurttle  v.  Minneapolis,  17  Mlun. 
806. 

6  Selma  v.  Perkins,  68  Ala.  145. 

7  Parker  v.  Butland,  66  Vt.  224. 

8  McDonongh  v.  Virginia  City,  6  Nev.  90. 

9  Bonlne  v,  Richmond,  75  Mo.  437. 

10  Watson  V.  Tripp,  11 R.  1. 08. 

11  Kiddler  v.  Dunstable,  7  Gray,  104 ;  Rowell  v.  Ix)well,  7  Gray,  100 1 
Shepherd  v.  Chelsea,  4  Allen,  113. 
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{  IM.  UiiUilty  of  town  t<a  ittatU  wutA  T^  tUird  per- 
MM. — Where  a  olty  is  bound  by  Its  charter  to  keep  tea 
streets  in  repair,  tt  Is  no  defense  (o  an  acUon  for  an  in- 
Jury  BuataiBed  from  a  defect  that  it  was  caused  by  a 
third  jjerson  without  the  consent  of  the  city.'  A  city 
may  be  liable  for  a  defect  it  neither  caused  nor  per- 
mitted.' It  would  be  liable  for  Injuiy  from  a  water- 
plug  projecting  from  tie  etieet  and  erected  by  a  water 
company  incorporated  before  the  citywas  incorporated,' 
or  from  a  defect  in  the  highway  caused  by  an  alteration 
thereof  by  a  laUrond  company,*  or  tor  an  Injury  done 
by  a  locomotive  engine  run  by «  railroad  company  on 
a  track  illegally  laid  across  thtt  highway,'  or  for  negU- 
gently  permitting  obstructioBs  In  a  way  that  are  caused 
by  an  adjoining  proprietor  who  is  malting  improve- 
ments with  reference  t«  the  established  grade.*  Its 
liability  is  not  varied  of  discharged  if  the  defect  Is  occa- 
sioned by  the  exeroise  of  the  right  of  an  adjoining 
owner  of  the  land  to  use  the  street  or  way  for  some 
private  purpose  Hot  inconsistent  with  the  r^ht  of  the 
public' 

ra:  Centrevllle  «.  'Woods,  B7  tnd 

;  HonUnnon  v.  Bran,  71  tnd.  S ; 

[e.  u»;  Pbuupa  v.  Vhi1s,«  M«. 

Bacon  v.  Clcy  ol  Boaton,  s  Cnsh. 

I :  Dollon  I.  Albion,  U  Htob.  U>; 

1  n.  n™  Vof^a  EwVfl^';  si™: 

kTberv.  Euei,»Vl.Ki  SldHtt 


.(  ISS.    Dn^  af  third  p«noii  to  repair,  how  aActstown*! 
lUUlity.— Otie  obligation  of  a  third  pereon  in  buildhig 


!^1  BiaHWAXs.  2 156 

hi^  house  tn  the  line  of  a  street  to  so  exeoute  his  work 
as  to  saTe  the  city  from  harm,  and  his  consequent 
liability  not  only  to  the  city  but  to  individuals  for  injury 
sustained  from  his  negligence  in  this  respect,  does  not 
relieve  the  city  from  its  duty  to  keep  its.  sidewalks  in  a 
passable  and  safe  ccmdition.^  It  is  not  relieved  from 
liability  by  the  fact  that  a  street  is  in  the  proprietorship 
of  a  private  corporation.^  It  is  not  exempt  from  liabil- 
ity for  injury  from  a  defect  or  obstruction  caused  by  a 
railroaoL  company  by  the  fact  that  such  company  is  re- 
quired by  its  charter  or  statute  not  to  obstruct  the  use 
of  the  highway,  and  is  rendered  liable  for  such  ob* 
struction,'  nor  by  the  fact  tliat  the  company  has  agreed 
to  keep  that  portion  of  the  street  in  repair  as  one  of 
the  conditions  upon  which  it  was  permitted  to  lay  its 
tracks  ;^  but  if  the  duty  to  build  a  sidewalk  rests  upon 
the  adjoining  owner,  and  the  performance  is  not  in  any 
sense  the  act  of  the  city,  it  cannot  be  sued  for  any  injury 
resulting  from  a  defect  in  the  plan  of  construction,  as 
by  injudiciously  leaving  a  step  at  on»  end  of  the  side- 
walk.^ The  same  is  true  where  tlie.  duty  of  construct- 
ing a  sidewalk  was  upon  the  adjoining  proprietor,  and 
the  injury  arose  from  a  defect  in;  the  construction  by 
a  contractor  with  the  lot  owner.* 

t    Bowell  V.  WUllams,  29  Iowa,  210l 

2  Ericsapn  v.  Manchester,  3  Hughes.  C.  C.  191. 

3  Blllott  V.  Ck>ncoTd,27  N.  H.  2M.;  Hawk&n.  Korthampton,  118 
Kaas.42ft. 

4  PeoFtev.  Brooklyn,  65  N.T.Sttii 

5  Marquette  v.  Cleary,  87  Mich.  296L 

6  Sweet  V.  Gloversville,  Id  X.  Y.  Super.  302. 

i  IM.  Town's  liaMlUjr  lor  defeetf  in  yl^  of  work.— 
The  laying  out  of  a  way  is  a  judicial  act.^  The  authori- 
ties of  a  city  are  the  exclusive  judges  of  the  time,  place, 
4Jid  manner  in  which  streets  shall  be  cq^ned,  graded, 
yi^Yed,  and  n^iadft  hi^hwi^.'   The  d^n^iUiation  of  a 
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plan  of  public  work  is  in  the  nature  of  a  legislstive 
action,  the  exercise  of  which  cannot  be  treated  as  a  tort, 
or  revised  by  judicial  tribunals.'  One  case  held  that 
where  power  was  conferred  upon  a  municipality  to 
make  local  improvements,  its  exercise  was  quasi  judi- 
cial or  discretionary,  and  for  its  failure  to  act  or  for  an 
erroneous  estimate  of  the  public  needs,  no  ciyil  action 
was  maintainable.*  A  city  is  not  liable  for  flooding 
houses  caused  by  a  defect  in  the  plan  for  the  construc- 
tion of  a  new  street.^  In  planning  a  public  work  a 
municipal  corporation  must  determine  for  itself  to  what 
extent  it  wiU  guard  against  possible  accidents;  and 
courts  and  juries  are  not  to  say  that  it  shall  be  punished 
for  not  giving  to  the  public  more  eomplete  protection.* 

1  stone  V.  Augusta,  46  Me.  127. 

2  Hughes  v.  Baltioatore,  Taney,  24Z, 
8   Lansing  v.  foolan,  37  Mich.  182. 

4  Urquhart  v.  Ogdemburg,  91 K.  Y.  47. 

5  Foster  v,  St.  Louis,  71  Mo.  157. 

6  Lansing  v.  Toolan,  37  Mich.  152,  IM. 

§  157.  Liability  of  town  wliere  work  ia  dona  hy  eoatnd 
—  Where  a  town  is  liable  for  injuries  from  defects  In  Its 
highways,  it  cannot  escape  liability  by  the  fact  that  the 
defect  was  caused  by  the  negligence  of  those  who  had 
contracted  with  it  to  constructor  maintain  the  highway ;  ^ 
and  this  is  so  though  the  city  had  no  control  of  the 
workmen,  and  in  its  agreement  with  the  contractor  it 
stipulated  that  he  should  be  held  liable  for  accidents 
occasioned  by  his  negligence ;  *  and  although  there  was 
a  statute  directing  that  road  officers  should  give  out 
contracts  for  the  making  and  repairing  of  roads.'  Thoa^ 
it  is  liable  where  he  left  a  pile  of  sand  on  the  sidewfdk 
without  light  or  guard,*  or  left  an  excavation  unguarded 
and  unlighted.^  It  is  the  duty  of  the  otty  to  use  care 
and  vigilance  in  seiscting  a  contractor,  to  ivtain  a  req«i- 
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site  degree  of  control  and  superintendence  over  hiuif 
and  to  enforce  such  measures  of  vigilance  and  care  as 
will  guard  against  exposure  tO  injury  of  any  kind.* 

1  Jacksonville  v.  Drew  19  Fla.  106  ;  45  Am.  Rep.  5  ;  Spring-fleld  »», 
Le  Clfaik>A9  111  476 ;  Butlei  v.  Baugor,  67  Me.  as.5 ;  Dressel  v.  Kingston, 
82  Hun,  533 ;  Brooks  v.  Somervllle,  106  Mass.  271 ;  Mayor  etc.  of  Nash- 
ville V  Brown.  9  HelsK.  i ;  Wilson  v.  Wheeling,  is)  W.  Va.  823 ;  43 
Am.  Rep.  780     And  see  Deane  v.  Randolph,  132  Miass.  475. 

2  Wilson  V,  Wheeling,  19  W.  Va.  823 ;  42  Am.  Rep.  780. 

3  Maharov  Township  v.  Scholly,  84  Pa.  St.  136.  Compare  Jamei 
V.  San  FranciBCO,  6  Cul.  528. 

4  Mayor  etc.  of  Nashville  v.  Brown,  9  Helsk.  1. 

6  Wilson  V.  Wheeling,  19  W.  Va.  323 ;  42  Am.  Rep.  780 ;  BroolQB  V. 
Somervllle.  10  Mass  271  ;  Butler  v.  Bangor,  67  Me.  385. 

«   Mayor  et&  of  Nashville  v.  Brown,  9  Helsk.  1. 

2  158.  IdaMlity  of  private  individuals  for  defect!  in.^ 
Where  a  city  is  charged  with  the  duty  of  repairing  side- 
walks, the  adjoining  owner  in  the  absence  of  statute 
cannot  be  made  liable  for  an  Injury  from  a  defect 
therein.^  And  the  rule  requiring  an  owner  or  lessee  of 
a  house  to  keep  the  sidewalk  in  front  in  repair,  does 
not  apply  to  the  sub-lessee  of  a  part  having  no  control 
of  the. remaining  portion.'  One  who  makes  an  exca-- 
vation  in,  or  obstructs  a  public  highway  for  private 
porposes,  is  liable  for  all  injuries  suffered  thereby  by 
third  persons,  without  negligence  on  their  part.*  It  la 
no  defense  that  the  obstruction  was  caused  by  one  who 
had  contracted  with  the  defendant  to  build  a  house  ;^ 
nor  where  the  injury  arose  from  an  excavation,  that  her 
covered  it  up,  and  that  the  covering  was  removed  by- 
the  wrongful  act  of  a  third  person  ;  *  nor  that  barriers  to 
an  excavation  were  erected  under  the  direction  of  the 
mayor  and  with  his  approval.'  One  who  does  work  on 
a  street  under  a  contract  with  the  ^  city  as  required 
by  ordinance  and  his  contract,  is  iiot  responsible  to, 
property  holders  for  injuries  resulting  therefrom,^  nor 
where  he  was  guilty  of  no  negligence  and  improper 
conduct.^    One  who  is  transporting  unusual  machinery^ 

DKKBIKa  Nx».  — 22. 
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over  a  highway  should  employ  a  saffident  nnmber  of 
men  to  warn  travelers  of  their  danger,  and  if  necessary 
to  assist  them  in  passing  it.*  Where  a  dty  has  been 
compelled  to  pay  damages  on  account  of  injuries  suffered 
from  a  defect  or  obstruction  caused  or  erected  by  a  third 
person,  or  has  been  put  to  expense  in  making  repairs, 
an  action  will  lie  in  favor  of  the  city  against  such  per- 
8on.^<^  This  is  true  although  the  negligence  of  the  town 
may  have  contributed  to  the  accident ;  in  such  a  case 
the  question  is  whether  the  act  of  the  defendant  is  the 
direct  and  proximate  cause  of  the  injury,^  That  the 
negligence  of  a  town  in  not  removing  the  obstruction 
contributed  to  the  injury  is  no  defense.^'  The  measure 
of  damages  in  an  action  by  a  town  against  an  individual, 
where  it  has  voluntarily  paid  the  damages  occasioned 
by  an  obstruction  he  has  erected,  is  the  amount  so  paid, 
if  it  is  reasonable  and  he  has  had  notice  of  the  claim." 
Where  a  suit  for  the  damages  has  been  defended,  and 
the  defendant  has  been  given  notice  of  the  suit'  or  has 
^appeared  and  defended,  the  measure  of  damages  is  the 
.amount  recovered  and  the  costs  of  defending  the  suit.'^ 
This  has  been  held  to  include  counsel  fees,^^  and  inter- 
tost ;  >*  but  the  costs  of  appeal  cannot  be  included  where 
the  defendant  appeared  unless  it  was  taken  at  his  in- 
stance.^' The  Judgment  where  notice  has  been  given 
is  conclusive  as  to  the  liability  of  the  dty  and  as  to  any 
matter  of  defense ;  ^*  but  not  unless  the  defendant  had 
notice  of  the  action  and  an  opportunity  to  defend.* 
But  where  a  town  is  by  statute  subjected  to  double 
damages,  it  can  recover  only  single  damages  from  one 
causing  the  obstruction.*!^ 

..1   Keokuk  v.  Indepefident  Blst  58  Iowa,  882;  88  Am.  Bra,  Si; 
Village  of  Fulton  v.  Tuoker,  6  Thomp.  <&  C.  821 ;  8.  C.  8  Hon,  fliSk 

2   Burt  v.  Boston,  122'!Aa8S.  223. 

8  OoDflrreve  v.  Smith,  IS  N.  Y.  79 :  MoCamua  v.  CitlBens*  Q.  L.  0(k 
ID  Barb.  ISO :  Ottumwa  v.  Parks.  43  Iowa,  119 ;  Bush  v.  Johiifllon.8i 
flk  Bt.  209 ;  Jones  v,  Cluuit|y»^jrfaomi>.  A  a  68 ;  B.  d  Hiin/a& 
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4  Jones  «.  Chantry,  4  Thomp.  A  C.  6S ;  S.  OL 1  Hon,  tit, 

5  Congt&ve  v,  Moisran,  18  K.  Y.  84. 

6  Ottnmwa  v.  Parks,  43  iQwa,  119. 

7  Pearson  v.  Zable,  78  Ky.  170.   See  Htncks  «.  HHwaiikee,  46  WhL 

833. 

8  Bnifalo  v,  Holloway,  14  Barb.  IQL   See  Ciumlngbam  v.  Wrlffht. 
23  Hau,  178. 

9  Bennett  V.  Lorel,  12  R.  1. 266. 

10  Brookfield  v.  Walker,  100  Mass.  94 ;  Lowell  v.  Spanldlnv,  4  CnslL 
277 ;  Centreville  v.  Woods,  57  Ind.  192 ;  Chicago  v.  Bobbin8V2  Blackl 
41S ;  Littleton  v,  Blchardson,  32  K.  H.  60 ;  Wlnship  v.  Enfield,  42 
N.  H.  197 ;  Portland  v.  Atlantic  etc.  B.  B.  Ca  66  Me.  S35 ;  Inhabitants 
V.  Boston  etc  B.  R.  Co.  109  Mass.  283 ;  Sioux  City  v.  Weare,  69  Iowa* 
95 ;  Catterlln  v.  Frankfort,  79  Ind.  547 ;  41  Am.  Ben.  627 ;  Severln  «. 
ICddy*  52  lU.  1891 

11  Littleton  v.  Blchardson,  32  N.  H.  59. 

12  Swansey  v.  Chace,  9Q  Mass.  303 ;  West  Boylston  v.  Mason,  102 
Muss.  341. 

13  Swansey  v.  Chace,  82  Mass.  303 ;  West  Boylston  tr.  Mason,  108 
Mass.  341. 

14  Portland  v.  Atlantic  etc.  R.  B.  Ca  66  Me.  485:  Ottnmwa  v.  Parks, 
43  Iowa.  119 ;  Duzbury  v.  Vermont  etc.  IL  B.  Ctow  26  Vt  751 ;  Wes»> 
field  V,  Mayo,  122  Mass.  100. 

15  Westfield  V.  Mayo,  122  Masa  lOOL 

16  Ottamwa  V.  Parks,  43  Iowa,  119. 

17  Ottnmwa  v.  Paries,  43  Iowa,  119L 

18  Rochester  v.  Montgomery,  72  K.  Y.  6S> 

19  Oatterlin  v.  Frankfort,  79  Ind.  547 ;  41  Am  Rep.  627. 

20  Lowell  V.  Short,  4  Cush.  275 ;  Lowell  v.  Boston  etc.  B.  R.  Ca  21 
Pick.  24. 

i  159.  liability  of  road  offioen. — Whether  the  officers 
having  charge  of  highways  are  responsible  for  injuries 
arising  from  defects  therein,  depends  upon  their  duties, 
powers,  and  the  terms  of  the  statute  creating  the  office. 
Generally  they  are  held  personally  liable  for  misfeasance 
and  nonfeasance  to  one  injured  thereby.^  One  who 
has  assumed  to  act  as  overseer  of  a  road  is  liable  to  be 
indicted  for  failure  to  keep  the  road  in  order,  though  he 
has  surrendered  his  order  of  appointment.^  Where 
one  has  been  regularly  appointed  as  overseer,  and  has 
been  notified  of  his  appointment,  he  can  only  relieve 
himself  from  the  duties  of  the  position  by  rendering  bis 
excuse  for  not  accepting,  or  by  resigning  after  accepting 
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in  the  manner  prescribed  by  statute.'  A  suit  may  be 
maintained  against  one  of  several  highway  commis- 
lioners  for  an  act  of  negligence  imputable  to  all.^  In 
Wisconsin,  the  town  officers  may  be  called  upon  to 
make  repairs  in  a  highway  on  Sunday,  where  the  de- 
fect occurs  on  Saturday  and  is  highly  dangerous,  but 
they  are  not  bound  to  such  immediate  diligence  where 
the  defect  is  of  an  ordinary  character.*  The  county 
commissioners  are  not  liable  for  injury  sustained  by 
one  through  the  negligence  of  a  laborer  employed  by 
the  road  supervisor  to  assist  him  in  repairing  the  road, 
such  supervisor  being  an  independent  officer  appointed 
in  pursuance  of  law.*  In  a  number  of  cases  it  has  been 
denied  that  a  private  action  will  lie  against  a  road  officer 
for  injury  sustained  from  his  negect  of  duty.^  Officers 
grading  streets  in  conformity  with  an  order  of  the  town 
corporation  are  not  liable  tor  injuries  caused  thereby.* 

1  Prather  v,  Livlngton,  13  Hon.  B.  559 ;  Comxnrs.  v.  Dnckett,  SO 
Md.  468 :  Calvert  Co.  v.  Gibson,  36  Md.  229 ;  Hover  v.  Barkhoof ,  44 
V,  Y.  113 ;  Babcock  v.  Glfford,  29  Hun,  166 ;  Hatbaway  v.  Hlnton,  1 
Jones  (N.  C.)  243. 

2  State  v.  Long,  81 N.  G.  M8L 
8  Allison  V.  State,  00  Ala.  51 

4   Babcock  v.  Gifford,  29  Hun,  186L 

6   Alezanderla  v.  Oshkosh,  83  Wis.  277. 

6  Anne  Arundel  Ca  Commra.  v.  Duvall,  54  Md.  850 :  80  Am.  Rep. 

»3. 

7  Lynd  v.  Adams,  2  Ind.  143 ;  McKenzie  v.  Chavin,  1  McMtdL  222 ; 
Thornton  v.  Springer,  5  Tex.  587 ;  Garllngliouser  v.  Jacobs,  29  N.  Y.  287, 

8  Scovll  v.  Geddlngs,  7  Ohio  (part  2),  211. 

2  160.  Joint  liability. —  A  city  and  a  passenger  rail- 
way company  are  both  liable  in  damages  for  neglect  to 
repair  the  streets  over  which  the  railway  tracks  run.^ 
Where  the  city  and  an  individual  are  joint  tort-feasors, 
the  injured  party  has  his  election  to  sue  them  Jointly  or 
separately ; '  but  it  has  been  held  that  a  joint  aotloii 
against  a  city  and  an  individual  would  not  lie.»  And 
im  action  against  a  town  was  held  not  to  be  barred  by  a 
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Judgment  against  an  individual  who  had  obtained  9 
discharge  in  bankruptcy,  as  such  owner  and  the  towa 
were  not  joint  tort-feasors,  one  being  liable  at  common 
law  and  the  other  under  statute.^  Where  an  obstmo-» 
tion  results  directly  from  acts  which  the  contractor  of  a 
building  liad  agreed  with  his  employer  to  do,  both  are 
liable,  and  a  joint  action  will  lie.^  Where  the  center  of 
a  road  is  the  divisional  line  between  two  towns,  and 
no  crosswise  divisional  line  has  been  made,  each  town 
is  liable  for  defects  occurring  witliin  its  limits,  and 
is  bound  to  repair  them  ;  towns  so  situated  cannot  be 
jointly  indicted,  and  neither  town  is  held  liable  for  de- 
fects from  the  negligence  of  the  other.^ 

1  Pbiladelphla  v.  Weller,  4  Brewst  24. 

2  Severln  v.  Bddy,  52  IlL  189.  Compare  Creed  o.  Hartmaim,2B 
IT.  Y.  S91. 

5  Trowbridge  v.  Forepaugh,  14  ]vann.  133. 

4    Bennett  v.  Flfield,  13  B.  1. 139 ;  43  Am.  Bep.  17. 

6  Hnndhansen  17.  Bond,  86  Wis.  29. 

6   State  v.  Thomaston,  74  Me.  198.    See  Jones  v.  Utlca,  16  Htm,  441. 

2  161.  General  duty  as  to  care  and  diligence.  —  It  is  the 
duty  of  a  municipal  corporation  to  see  tiiat  their  streets 
and  sidewalks  are  in  a  safe  condition  for  travel.^  They 
are  not  bound  to  keep  them  absolutely  safe.'  The 
term  "  safe  and  convenient,''  as  applied  in  statutes,  does 
not  mean  entirely  safe  and  entirely  convenient.^  They 
are  not  required  to  secure  indemnity  from  danger  •  ^ 
they  are  not  insurers  against  injury  .*  Thus,  they  are  not 
liable  for  some  unforeseen  injury  resulting  from  some 
fortuitous  circumstance,  which  could  not  in  the  ordinary 
course  of  events  be  expected  or  anticipated  as  likely  to 
occur.*  They  are  only  required  to  keep  their  roads 
reasonably  safe  and  convenient ;  ^  and  for  the  accom- 
plie^ment  of  this  purpose  they  are  bound  to  use  only 
reasonable  and  ordinary  care  and  caution.*  The  liability 
of  a  town  is  commensurate  with  its  right  and  obliga^ 
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t^xm.  to  repair  the  highway ;  *  and  it  is  no  defense  that 
ihe  town  used  ordinary  care  and  diligence  in  repairing 
4  road,  if  by  such  care  the  road  was  not  made  safe  and 
toonvenient,  but  remained  defectiveJ^  It  must  keep  its 
lilghwa^  In  safe  condition  for  travel  in  the  ordinary 
modes,  by  night  as  well  as  by  day,  and  is  liable  for 
damages  resulting  from  its  failure  to  do  so."  It  is  not 
liable  flor  an  injury  from  a  failure  to  improve  a  street 
whidh  was  not  needed  for  the  nse  or  convenience  of  the 
public*" 

^  1  ^Milliard  v.  New  York,  2  Daiy,  243 ;  Mocbler  n,  Shaftsbary-,  48 
Vt  5S0 ;  Griffin  v.  Wllliamstown,  6  W.  Va.  812. 

2  Itiockford  v.  Hildebrand,  61  111.  155 ;  Craisr  v.  Sedalla,  63  Mo.  417 ; 
WUsen  V,  Granby,  47  Conn.  59 ;  36  Am.  Bep.  51. 

$   Church  V.  Cherryfield,  33  Me.  460. 

4   Chicago  V.  McGIven,  78  111.  347. 

6  Gibson  V.  Johnson,  4  lU.  App.  288  ;  Atchison  v.  Jansen,  21  Kan. 
S60. 

6  Smith  V.  City  of  Leavenworth,  15  Kan.  81. 

7  Gibson  V.  Johnson,  4  III.  App.  288 ;  Chicago  v.  McGiven,  78  IlL 
847  ;  Merrill  v.  Hampden,  26  Me.^34. 

8  Centralia  v.  Krause.  64  IlL  19 ;  Warren  v.  Wright,  3  HI.  Apn. 
602 ;  Owen  v.  ChicagO|.iO  111.  APP.  46.') ;  Kenyon  v.  Indianapolis,  l  wuia. 
(Ind.)  129 ;  Atchison  v.  Jansen,  21  Kan.  560  ;  Mayor  etc.  of  I^ashvUle 
V.  Brown,  9Hei8lc.  1 ;  Griffin  v.  Williamotown,  6  W.  Va.  812. 

9  WiUey  V,  Ellsworth,  64  Me.  57. 
10  f  &onon  V.  Ipswich.  12  Cush.  488. 

J 11  ^^ayor  etc.  t;.  Cooley.  65  Ga.  17 ;  Seward  v.  UXUord,  21  Wis.  485  ; 

'Mayor  ^tc.  of  Home  v.  Dodd,  58  Ga.  238. 

12   Henderson  v.  Sandefor,  11  BuAh,  550. 

I  162.  Duty  to  light  streets. ^Cities  and  towns  are 
under  no  obligations  to  light  highways ;  and  a  right  of 
action  for  personal  injury  sustained  by  a  fall  upon  a 
city  street  in  the  night  time,  cannot  be  founded  solely 
upon  the  alleged  neglect  of  a  city  to  provide  proper 
lights  at  the  place  in  question.^  Where  its  charter 
leaves  it  at  the  discretion  of  its  legislative  department 
whether  the  streets  shall  be  lighted  or  not,  an  omission 
to  light  the  streets  cannot  be  imputed  as  negligence ; 
but  if  such  lighting  is  assumed,  and  is  done  in  such  & 
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manner  as  not  to  afford  the  proper  security  from  dan- 
gler, a  person  thereby  injured  through  falling  into  an 
excavation  may  show  that  laat  on  the  question  of 
negligence.' 

1  Randall  v.  Xjastem  R.  R.  Oo.  106  Mass.  278 :  Lyon  «.  Cambridge* 
las  Mass.  419 ;  iDdlanapoUs  v.  Bcott,  72  Ind.  196, 20a 

2  Freeportv.  l8bell,83IlL44QL 

2  168.  Anthorind  or  lioued  obstmotioiu. — When  a 
^ty  Issues  building  permits  to  use  and  obstruct  a  street, 
it  is  the  duty  of  the  corporate  authorities  to  see  to  it 
that  persons  whom  it  authorizes  to  use  the  streets  shall 
properly  guard  and  protect  the  obstructions,  and  for  a 
negligent  failure  to  perfonn  this  duty  it  is  liable.^  It  is 
liable  for  the  negligent  construction  of  a  work  under  a 
street  undertaken  by  an  individual  for  private  benefit, 
where  the  work  is  done  under  its  permission,  with  the 
condition  that  it  is  to  be  done  under  the  direction  of  the 
proper  officers,  and  no  supervision  is  bestowed  by 
them  upon  it.'  It  must  see  that  the  platform  which  it 
permits  a  private  x>erson  to  construct  in  a  public  street 
and  which  is  used  as  a  part  of  the  street  is  in  a  safe  con- 
dition.' It  is  responsible  for  injuries  sustained  from  a 
ditch  dag  by  an  aqueduct  company  under  license  from 
the  selectmen,*  or  from  a  dangerous  excavation  made 
by  a  gas  company  under  license,  it  appearing  that  one 
of  the  aldermen  witnessed  the  work  without  making 
any  objection.^  It  is  no  defense  to  an  action  against  a 
city  that  the  obstruction  was  created  by  a  railroad 
company,  which  under  lawful  authority  was  construct- 
ing its  track  across  a  street  at  the  place  where  the  ob- 
stmction  was  located.*  It  has  been  held  that  a  city  by 
granting  a  railroad  company  a  right  to  lay  its  tracks 
does  not  become  liable  to  a  lot  owner  as  for  an  obstrao- 
tion.^  In  Pennsylvania,  a  city  is  not  liable  for  damages 
xesolting  from  the  digging  of  a  trench  in  one  of  its 
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pablio  streets  by  a  private  individnal,  and  neglecting 
properly  to  fill  up  the  same,  under  a  license  from  the 
authorities  for  the  purpose  of  making  a  connection  with 
the  main  conduit  pipes  for  distributing  water  to  the 
inhabitants.^  A  license  from  a  city  to  build  does  not 
authorize  the  licensee  to  make  and  leave  lnsuiB.eiently 
guarded  an  excavation  in  a  public  street,  and  he  Is 
liable  to  any  person  injured  thereby  while  using  rea- 
sonable care.^  One  who  interferes  with  a  sidewalk  and 
leaves  it  in  a  dangerous  condition  is  liable,  irrespective 
of  any  permission  from  the  public  authorities  to  do  the 
work  from  which  the  injury  arose:^'  For  one  to  leave  a 
ditch  across  a  public  sidewalk  unlighted  and  naiguarded 
at  night  is  negligence  as  a  matter  of  law,  and  evidence 
of  permission  from  the  city  authorities  is  no  defense.^ 

1  Indianapolis  v.  Dougherty,  71  Ind.  5. 

2  Wendell  v.  Mayor  etc.  of  Troy,  4  Abb.  N.  Y.  App.  6G3. 
8   Estelle  v.  Lake  Crystal,  27  Minn.  243. 

4   Merrill  v.  Wllbraham,  11  Gray,  154. 

6   McDermett  v.  Kingston,  6  Abb.  K.  0. 246 ;  S.  a  67  How.  Pr.  19S. 

6  Wilson  V.  Watertown,  5  Thomp.  AC.SJ9;»,CZ  Hun,  508. 

7  Frith  V.  Dubuque,  45  Iowa,  60ft. 

8  Boroufirh  of  West  Chester  v.  Apple»  86  Pa.  St.  284 ;  Dorian  v 
Brooklyn,  46  Burb.  601. 

9  Pfau  V.  Reynolds,  53  IlL  2121 
10  Sexton  v.  Zett,  56  Barb.  119. 
U    Sexton  v.  Zett,  44  N.  Y.  43a 

2  164.  Injuries  while  highway  undergoing  improvemeat. 
—  Any  general  statutory  duty  and  liability  imposed 
upon  cities  for  keeping  its  streets  in  good  condition 
and  repair  is  impliedly  remitted  for  the  time  being 
while  a  street  is  undergoing  alterations  and  is  being  im- 
proved,^ but  only  for  the  time  and  to  the  extent  neces- 
sary to  allow  the  particular  improvement  to  be  made ;' 
and  a  corporation  is  bound  to  protect  all  prudent  per- 
sons against  accidunt.'  Obstructions  necessarily  created 
in  a  highway  in  order  to  repair  them  are  not  such  de- 
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fects  as  will  create  liability  for  Injuries  occasioned  by 
them,  provided  reasonable  mejusures  are  taken  to  notify 
travelers  of  their  existence.^  In  the  absence  of  any 
special  statutory  provisions,  a  city  is  bound  only  to  ex- 
ercise reasonable  care  and  skill  to  avoid  injury  to  prop- 
erty owners  from  grading  its  streets.^  It  is  not  bonnd 
to  provide  against  extraordinary  storms  not  usually 
provide<l  against  by  persons  of  ordinary  prudence.* 
Where  a  common  council  by  building  a  plank  road 
and  allowing  a  railroad  to  be  constructed  on  a  highway, 
flowed  and  damaged  the  plaintifi'^s  premises  and  pre- 
vented free  access  to  them,  the  corporation  is  neverthe- 
less not  liable.^  And  if  in  the  course  of  improvement, 
and  while  the  city  is  exercising  due  care,  injury  is 
caused  by  surface  water,  no  liability  follows.^  If  a 
municipality,  in  improving  a  street,  accumulates  sur- 
face water,  it  is  its  duty  to  take  care  of  it  to  prevent 
injury,  if  reasonably  practicable.'  It  has  no  right  un- 
necessarily and  negligently  to  turn  the  water  upon  the 
land  of  an  adjoining  owner.^^  If  in  raising  the  grade  of 
a  street  the  existing  drainage  is  destroyed,  and  there  is 
a  practicable  means  of  providing  a  temporary  substi- 
tute, the  city  is  liable  for  injury  from  falling  to  do  so ;  *^ 
as  where  the  injury  could  have  been  prevented  by  a 
proper  sewer .^^  if  sewers  are  constructed,  but  insuffi- 
ciently or  negligently,  the  city  is  liable.^"  An  error  in 
judgment  as  to  the  size  of  the  sewer  is  no  exoneration." 
A  town  is  liable  to  an  adjoining  owner  for  injury  to  his 
property  by  causing  an  excavation  to  be  made  in  front 
thereof,  and  the  ground  to  be  sunk  several  feet ;  ^^  or 
by  so  unskiUfuUy  excavating  a  hUlside  that  the  land 
above  caves  on  his ;  ^*  or  where  in  making  a  change  of 
grade  refuse  earth  is  thrown  on  his  lots ;  ^^  but  a  town 
is  not  liable  for  mere  inconvenience  or  loss  of  profits  oc- 
casioned to  abutters  by  encumbrances  or  obstructions 
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placed  in  a  street  for  the  purpose  of  repairing  it,  or  by- 
opening  a  common  sewer.^"  A  town  is  liable  for  acci- 
dents occurring  from  the  want  of  proper  guards  or 
lights  placed  at  points  where  the  town  ways  are  repair- 
ing, just  as  If  the  way  was  unsafe  through  want  of  re- 
pair.^* Where  it  appears  in  an  action  by  a  corporation, 
which  has  been  compelled  to  pay  damages  for  an  injury 
received  from  defects  in  a  public  street,  that  they  were 
caused  by  constructing  an  area  for  the  defendant's 
use  which  was  left  unguarded,  it  is  no  defense  tliat  as 
part  of  such  construction  the  grade  was  raised  so  as  to 
conform  to  the  public  improvement  directed  by  the 
corporation.** 

1  Williams  v.  Tripp,  11  R.  1. 447;  James  v.  San  Frandaco,  6  CaL 

2  Williams  ».  Tripp,  11 R.  L  447. 

8   Covington  v.  Bryant,  7  Bush,  248. 

4   Morton  v.  Frankfort,  65  Me.  48. 

6  Fuller  v.  Atlanta,  66  Ga.  80.  See  Roll  v.  City  Council  of  Aosnata. 
84  Oa.  326 ;  Mayor  etc.  v.  Omburg,  28  Oa.  46. 

6  Allen  v.  Chippewa  Falls,  62  Wis.  430 ;  38  Am.  Rep.  748. 

7  Roll  V.  City  Council  of  Augusta,  84  Ga.  326. 

8  Vincennes  v.  Richards,  23  Ind.  881 ;  Alden  v.  Minneapolis,  24 
Minn.  2J4  ;  Imler  v.  Springfield,  65  Mo.  119.  See  Flagg  v,  Worcester, 
18  Gray,  601. 

9  O'Brien  v.  St.  Paul,  25  Mhm.  83L 
10   Smith  V.  Alexandria.  83  Gratt.  206 ;  86  Am.  Rep.  788  ;  Oflllson  r. 


Charleston,  16  W.  Va.  282  ;  87  Am.  Rep.  163  :  Shawneetown  v. Mason, 
82  111.  Xfl :  Weis  V.  Madison,  75  Ind.  241 ;  89  Am.  Rep.  135;  Alton  v. 
Hope,  68  IlL  167.    See  Spelman  v.  Portage,  41  Wis.  144. 

11  Ross  V.  Clinton,  46  Iowa,  606. 

12  Bizon  V.  Baker,  65  IlL  518. 

13  Elgin  V.  Kimball,  90  111.  356  ;  Noonan  v.  Albany,  79  N.  Y.  470; 
85  Am.  Rep.  540. 

14  l^ixon  v.  Baker,  65  IlL  518. 

15  Akron  v.  McComb,  18  Ohio,  229. 

16  Keating  v.  Cincinnati,  38  Ohio  St.  141 ;  48  Am.  Rep.  42L 

17  Hendershott  v.  Ottumwa,  46  Iowa,  658. 

18  Brooks  v.  Boston,  19  Pick.  174.    See  Smith  v.  Dedham,  8  Cusb* 
S22. 

10   Kimball  V.  Bath,  88  Me.  219. 

90  Robbinsv.  Chlcago,4WaU.667 
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g  165.    Duty  to  kaep  whole  width  in  repair. — A  town  is 
liable  for  defects  anywhere  in  the  worked  and  traveled 
part  of  the  highway,  though  the  same  may  be  wide 
enough  for  three  or  four  teams  abreast.^    But  ordinarily 
it  is  not  required  to  render  its  roads  passable  for  travel- 
ing for  the  entire  width  of  their  located  limitSi  but  only 
to  keep  a  width  thereof  in  a  smooth  condition,  sufficient 
to  render  the  passing  over  them  safe  and  convenient.' 
But  it  must  not  suffer  its  road  to  become  unreasonably 
narrowed.^    A  town  has  the  right  in  making  and  re- 
pairing a  road  to  remove   stones   and   stumps,  and 
leave  natural  obstructions  upon  the  sides  of  a  way, 
provided  the  same  are  situated  so  far  from  the  traveled 
track  that  persons  with  teams  may  pass  without  danger 
of  coming  in  collision  with  them.*    One  voluntarily 
leaving  the  traveled  track  cannot  recover  for  an  injury 
sustained   from  a   defect  or  obstruction  outside  the 
traveled  path,  but  within  the  located  limits  of  the  high- 
way, if  not  so  situated  as  to  create  danger  to  one  who 
keeps  within  the  traveled  path.^    But  towns  are  bound 
to  keep  the  margins  of  their  highways  reasonably  safe.' 
They  are  liable  for  defects  in  their  roads  or  obstruoticjns' 
so  near  as  to  be  dangerous,^  or  if  they  render  the  traveled 
part  unsafe,  unless  proper  safeguards  or  railings  are 
erected.'    If  a  traveler  is  forced  into  a  ditch  by  accident, 
and  the  injury  ensues  by  reason  of  an  obstruction  lying 
there,  the  town  is  liable.*    If  a  town  sufiers  the  traveled 
part  of  a  highway  to  become  widened  so  as  to  hold  out 
to  the  traveler  that  the  whole  width  is  equally  suitable 
lor  public  travel,  it  is  answerable  for  damages  from 
defects  in  the  part  so  widened.^^    If  it  permits  a  turn- 
out to  exist  from  the  traveled  part  of  its  highway  to  a 
private  way  over  the  adjoining  land  with  aU  the  char- 
acteristic mar]&s  of  a  highway,  it  is  bound  to  keep  such 
port  of  the  turn-out  as  is  within  the  located  limits  of 
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the  highway  in  repair.^^  A  similar  liability  exists  where 
an  open  and  well  beaten  -p&th  led  from  the  traveled 
part  of  the  road  to  an  apparently  safe  and  convenient 
watering  place  by  the  side  of  the  road,  and  within  the 
limits  of  the  road  as  laid  out.^^ 

1  Matthews  v.  Town  of  Baraboo,  80  Wis.  674. 

2  Perkins  v.  Fayette,  68  Me.  1S2  ;  Wllley  v.  Portsmontta,  35  N.  H. 
803 ;  Keyc8  v.  Marcellus,  50  Mich.  439 ;  4.5  Am.  Bep.  52 ;  KeUog^  o. 
Northampton,  4  Gray,  65, 69 ;  Craig  v.  Bedalia,  63  Mo.  417. 

3  Blng  V.  Oohoes,  20  N.  Y.  Supr.  7«. 

4  Perkins  v.  Fayette,  68  Me.  153.  Compare  Johnson  v,  Whitfield, 
IB  Me.  286. 

5  Blake  v.  Newfield ,  68  Me.  865.  S.  P.,  Eeyes  v.  Marcellua,  50  Mich. 
439 ;  45  Am.  Bep.  52  ;  Smith  v.  Wendell,  7  Cush.  498. 

6  Cassldy  v.  Stockbridge,  21  Vt.  391. 

7  Willey  v.  Portsmouth,  35  N.  H.  303.  See  Snow  v.  Adams,  1  Cosh. 
443. 

8  Willey  V.Portsmouth,  35  N.H.  803.  Bee  Snow  v.  Adams,  1  Coslu 
443. 

9  Cassldy  v.  Stockbridge,  21  Vt.  SOL 

10  Saltmarsh  v.  Bow,  56  N.  H.  428. 

11  Stark  V.  Lancaster,  57  N.  H.  88. 

12  Cobb  V.  Standish,  14  Me.  198. 

2  166.  Sidewalks  generally.  — A  sidewalk  is  a  part  at 
the  public  highway,  and  where  cities  are  bound  to  keep 
their  streets  in  repair,  their  obligations  towards  side- 
walks are  the  same  as  they  are  towards  the  rest  of  the 
highway,  and  they  are  liable  for  injuries  from  defects 
suffered  to  exist  therein.^  In  Michigan,  however,  it 
was  held  that  an  act  giving  a  right  of  action  against  a 
municipal  corporation  for  an  injury  sustained  by  reason 
of  defective  public  highways,  streets,  bridges,  cross- 
walks, and  culverts,  did  not  create  a  liability  for  In* 
juries  from  defective  sidewalks.*  Where  it  has  charge 
of  its  sidewalks  with  power  to  compel  their  repair  by 
assessment,  it  is  liable  for  their  being  out  of  repair.* 
Where  it  has  allowed  a  sidewalk  to  be  built  in  a  certain 
manner,  it  cannot  escape  liability  to  one  injured  by  its 
defective  construction  by  the  fact  that  it  was  bnilt  by 
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the  lot  owner.*  That  it  was  bailt  by  a  private  person 
without  orders  does  not  exempt  the  city  from  liability.^ 
Where  a  city  x)assed  an  ordinance  to  construct  a  side- 
walk on  a  certain  street,  and  the  lot  owner  had  pat  up 
a  planlc  walls,  if  the  sidewalk  is  not  subsequently  con- 
structed, the  city  is  liable  to  one  injured  by  a  defect  in 
the  plank  walk.^  A  city  is  not  exonerated  from  liability 
by  any  statutory  provisions  for  the  payment  of  the  ex- 
penses of  repairs  by  abutting  land  owners  J  Where  the 
evidence  tends  to  show  that  it  was  unusual  to  construct 
i^  sidewalk  of  the  kind  in  question,  and  that  when  so 
oO&structed  it  would  very  soon  get  out  of  repair  so  as  to 
endanger  travel  over  it,  the  question  whether  the  side- 
walk was  defective  in  its  oonstruction  should  be  sub- 
mitted to  the  jury .8  An  instruction  assuming  that  the 
maintaining  of  a  sidewalk  oniy  four  feet  wide  is  of 
itself  a  circumstantial  act  of  negligence  is  error.*  A 
town  13  liable  for  a  defective  sidewalk  without  regard 
to  the  question  whether  persons  unacquainted  there- 
with would  be  likely  to  pass  over  the  walk.*® 

1  Bloomington  v.  Bay,  42  III.  608 ;  Dnrant  v.  Palmer,  29  N.  J.  L. 
M4  ;  licMahon  v.  Kew  York,  S3  N.  Y.  642  ;  Davenport  v.  Buckman,  10 
Bosw.  20;  Wallace  v.  New  York,  2  Hilt  440  ;  Cnsick  v.  Norwlck,  40 
Omn.  375 :  Hall  v.  Manchester,  40  N.  H.  410 ;  Weare  v.  Fltcliburg, 
m  Kass.  334 ;  Chlca«ro  v.  Stearns,  105  111.  654  ;  Osborne  v.  Hamilton, 
2B  Kan.  1 ;  Syansville  v.  Witter,  86  Ind.  414 ;  Washington  v.  BmaU 
8tXnd.«a. 

2  Detroit  v.  Pntnam,45  Mich.  288. 

Z   Bilger  V.  St.  Paul,  14  Fed.  Bep.  567. 

4  HOI  V.  Pond  du  Lac,  66  Wis.  242. 

5  Barnes  v.  Newtos,  46  Iowa,  667.    S.  P.,  Saalsbary  v.  Ithaci^  94 
2fL  T.  27 ;  46  Am.  Bep.  izi. 

«  Oliver  V.  Eiuisas,  69  Mo.  79. 

7  CDthbert  v.  Appleton,  22  Wis.  642. 

4  Snlllvan  v.  Oshkosh,  55  Wis.  S06. 

9  Falrbnry  v.  Bogers,  2  HL  App.  96. 

4B  Thomas  V.  Brooklyn,  68  Iowa,  438. 

;{   167.    Crof  s-waUcg. — A  cross-walk  is  part  of  a  street.^ 
A.  .sidewalk  is  that  which  lies  between  the  extended 
Dkkrino  ITkq.— flS. 
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bottndariesof  the  lots  of  the  abutters ;  and  a  cross-walk 
is  that  outside  of  the  extended  boundaries.'  A  walk 
across  a  public  alley  is  a  cross-walk  as  distingalshed 
from  a  sidewalk.'  When  a  cross-walk  Is  out  of  repair 
the  corporation  is  under  the  satde  obligation  to  repair 
it  that  it  is  as  regards  the  highway  itself.*  One  has- 
the  right  to  use  a  usual  street  crossing  in  a  city  though 
it  be  a  covering  for  a  drain,  if  the  inhabitants  of  the  city 
and  others  use  it  for  a  crossing.^  If  he  receive  an  injury 
by  reason  of  its  ansafe  condition,  the  city  is  liable ;'  as 
where  the  injury  was  caused  by  the  flag-stone  not 
properly  spanning  the  gutter;'  but  it  is  not  liable  for 
an  injury  caused  simply  by  the  slippery  condition  of 
the  crossing,  though  it  would  be  where  the  injury  was- 
sustained  by  one  falling  on  the  ice  surface  of  cobble- 
stones laid  between  the  flat  stones  of  the  cross-walk 
and  a  little  higher  than  the  rest  of  the  wnlk.^  A  crow- 
ing may  be  established  by  long  continued  public  use, 
and  if  recognized  by  the  city  as  a  part  of  the  wronght- 
line  of  travel,  in  the  absende  of  any  petth  or  provision 
made  by  the  city  for  crossing  the  street  at  or  near  tho 
locality  in  question,  the  city  is  liable  for  injury  from 
defects  therein.*  Where  a  cross-walk  was  in  a  publio 
highway  under  the  charge  of  the  city  authorities,  and 
had  existed  there  for  some  years,  presumptively  it  is 
constructed  by  or  under  the  authority  of  the  city."  A 
town  is  liable  for  a  defect  in  a  highway  at  a  crossing, 
even  though  caused  by  a  railroad  company.**  Whether 
a  cross-walk  is  sufficient  is  a  question  of  fact  for  the 
Jury." 

1  HInes  V.  Lockport,  00  Barb.  378, 381. 

2  O'NeiU  v.  Detroit,  60  Mich.  133. 

8   Pequlgnat  v,  Detroit,  16  Fed.  Bep.  211, 

4   innes  V.  Lockport,  60  Barb.  878,  381 :  Walker  v,  LockpoH.  m 
Bow.  Pr.  366 ;  Champaign  v.  Patterson,  60  III.  6L 

6   Champaign  V.  Patterson, SOUL 6L 
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6  Champaign  v.  Patterson,  60  HI.  61. 

7  O'l^eUl  V.  New  Orleans,  ao  La.  An.  (part  1)  202. 

8  Maueli  Ohank  v.  Kline,  100  Pa.  St  119  ;  45  Am.  Bep.  881 

9  Aston  V.  Newton,  VH  Mass.  507. 

10  Walker  v.  Lockport^  43  How.  Pr.  38a. 

11  Sides  V.  Portsmouth,  50  N.  H.  24. 

12  Whitney  v.  Milwaukee,  67  Wis.  639. 

J  168.  Awnings,  sign-boards,  trees,  flags. — In  some 
States  a  city  is  liable  for  injury  received  from  the  fall- 
ing of  A  dangerous  awning  projected  over  the  street  by 
the  owner  of  a  building  ;  ^  as  where  it  was  insecurely 
supported,^  or  so  frail  that  the  winds,  rains,  and  snows 
ordinarily  occurring  would  cause  it  to  fall ; '  and  this 
«ven  though  the  structure  was  unauthorized  by  the 
<;ity,  ani  put  up  without  the  supervision  of  the  officers.* 
The  owner  of  a  building  who  has  leased  the  lower  story 
for  shops,  and  portions  of  the  upper  story  for  various 
purposes,  including  one  or  two  rooms  to  the  town  in 
which  the  building  is  situated,  and  has  himself  re- 
mained in  possession  of  the  residue  thereof,  is,  in  the 
absence  of  an  express  agreement  with  the  tenants  to  the 
contrary,  responsible  for  the  safety  of  an  awning  erected 
along  the  whole  front  of  the  building  for  the  benefit 
of  the  shops.^  In  Massachusetts'  and  Rhode  Island^ 
towns  are  not  liable  for  injuries  from  the  falling  of  sign- 
boards ;  nor  are  they  liable  in  Maine,  unless  the  plaint- 
iff shows  that  the  injury  was  caused  entirely  by  a  defect 
in  a  highway.^  Where  a  city  under  its  charter  had  a 
right  to  make  by-laws  for  the  cultivation  and  preserva- 
tion of  trees  in  its  streets  and  public  squares,  and  had 
made  by-laws  for  the  punishment  of  any  one  who 
43hould  cut  or  injure  the  trees,  it  is  liable  for  damages 
received  by  the  plaintiff  by  a  limb  falling  on  the  plaint- 
iff when  in  one  of  its  parks.*  In  an  action  against  a 
<jity  from  injury  from  the  careless  felling  of  a  tree  by 
C,  evidence  that  on  the  day  next  before  the  tree  was  out 
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by  C,  the  mayor  aiid  city  engineer  were  present  with 
O  examining  the  tree,  does  not  establish  that  C  was  the 
agent  of  the  city  in  cutting  the  tree.^<^  In  such  a  case,  if 
C  is  an  independent  contractor,  the  city  is  not  liable." 
A  town  is  not  liable  for  damages  for  injuries  to  a  per- 
son by  the  falling  of  heavy  weights  attached  to  a  flag 
stretched  across  a  highway,  although  the  statute  requires 
the  towns  to  keep  highways  in  ''good  and  snfficient 
repair."  " 

1  Drake  v.  Lowell,  13  Met  292. 

2  Home  v.  New  York,  74  N.  Y.  261 

8  Day  V.  Milford,  6  Allen,  9S. 

4  Hume  v.  New  York,  74  N.  Y.  2M. 
,    fi   MUford  V,  Ilolbrook,  0  Allen,  17. 

6  Jones  v.  Boston,  104  Mass.  7S. 

7  Taylor  v.  Peckham,  8  R.  I.  349, 

5  Merrill  v.  Portland,  4  ClifiT.  138. 

9  Jones  v.  New  Haven,  34  Conn.  L 

10  East  St.  Louis  v.  King,  3  IlL  App.  90. 

11  East  St.  Louis  v.  Gibbin,  3  111.  App.  219. 

12  Hewlston  v.  New  Haven,  34  Conn.  136. 

g  169.  Objects  oalenlated  to  frighten  hones. — A  road 
may  be  rendered  unsafe  by  objects  upon  it  calculated 
to  frighten  horses,  as  well  as  by  its  defective  construe- 
tion.^  A  town  having  the  right  to  control  the  whole 
width  of  a  highway  has  a  corresponding  duty,  and  it  is 
liable  for  such  accidents  by  fright  as  are  the  natural  re> 
suit  of  its  neglect  to  remove  any  object  of  frightful  ap* 
X>earance  so  remaining  deposited  on  the  margin  as  to 
render  the  whole  road  unsafe  for  travel  with  horses  of  or- 
dinary gentleness.^  Objects  within  the  limits  of  a  high- 
way naturally  calculated  to  frighten  horses  of  ordinary 
gentleness  may  constitute  such  deficiencies  as  to  render 
a  town  liable,  even  though  so  far  removed  from  the  trav- 
eled path  as  to  avoid  all  danger  of  collision.'  Thus,  If 
the  object  was  charred  bales  of  hay,^  lumber,^  stoneo^^ 
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4»  pig-sty  xsrojecting  into  the  road  and  oocnpied  by  flye 
:8wineJ  or  flat  cars  loaded  with  immense  iron  castings.* 
yt  is  a  question  of  fact  for  the  jury  whether  a  pile  of 
lumber  within  the  limits  of  the  highway,  but  entirely  out 
of  the  traveled  track,  by  being  liable  to  frighten  horses, 
is  an  encumbrance.'  In  Massachusetts  a  different  rule 
prevails.  There  an  object  likely  to  frighten  a  horse 
is  not  a  defect  in  a  highway  for  injury  from  which  a 
town  is  liable.^®  In  Maine  it  was  held  that  the  body  of 
St  common  riding  wagon  left  on  the  side  of  the  road  and 
laid  up  edgewise  against  some  bushes  within  the  limit 
,  -of  the  road,  but  entirely  without]  the  traveled  track, 
w^hich  frightened  a  horse  and  caused  injury,  was  not 
an  encumbrance."  Where  the  object  was  several  blocks 
•of  granite,  procured  to  repair  the  highway,  it  is  not  a 
■defect."  The  same  principal  was  held  in  Missouri, 
where  the  object  was  an  instrument  run  by  steam  to 
xepair  the  street.^  Where  a  city  licenses  an  exhibition 
<of  wild  animals,  knowing  it  was  calculated  to  frighten 
horses,  and  the  city  officers  knowingly  and  carelessly 
allow  one  of  its  streets  to  be  obstructed  by  such  exhibi- 
tion, it  is  liable  to  one  injured  thereby.^'  And  in 
Massachusetts,  if  a  city  licenses  an  exhibition  of  a  wild 
animal  in  a  booth  on  a  public  square,  and  the  owners 
of  the  animal  were  leading  him  for  exercise  upon  a 
highway  where  the  plaintiff's  horse  took  fright,  the 
•city  is  liable.^  A  city  has  no  power,  in  the  absence  of 
express  authority,  to  permit  the  use  of  a  steam  motor 
upon  a  street  by  a  railway  company,  and  is  liable  for 
injury  to  a  horse  frightened  by  it."  Where  the  de- 
fendnat  placed  on  the  road  an  engine  likely  to  frighten 
a  steady  horse,  the  plaintiff  may  recover,  though  he 
might  have  avoided  the  engine,  where  he  apprehended 
no  danger,  and  though  the  horses   had   run  away 
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1  Dlmock  V.  Suffleld,  90  Oonn.  129. 

2  Morse  v.  ilichmond,  41  Vt.  43S. 

3  Bartlett  v.  Hooksett,  48  N.  H.  18 ;  Foshaj  v,  Olen  Haven,  25 
Wis.  288. 

4  Morse  v.  Bichmond,  41  Vt.  48S. 

5  Winship  V.  Enfield,  42  N.  H.'197.    See  Cluunberlain  v.  ISnfield, 

43  N.  H.  356. 

6  Littleton  v.  Bichardson,  S2  N.  H.  58. 

7  Bartlett  v.  Hooksett,  48  N.  H.  18. 

8  Bennett  v.  Fifleld,  13  B.  1. 139. 

9  Chamberlain  v.  Enfield,  43  N  H.  306. 


10  Keith  V.  Easton,  2  Allen.  562  ;  Bemis  v.  Arlini^ton,  114  Mass.  S07 ; 
Cook  V.  Charleston,  98  Mass.  80 ;  Cushlng  v.  Bedford,  125  Man.  528 ; 
Cook  v.  Montague,  115  Mass.  671. 

11  Nichols  V.  Athens,  66  Me.  402.  See  Sx>auldtngr  v.  Wlnslow,  74  Me. 
628. 

12  Farrell  v.  Oldtown,  69  Me.  72. 

13  Sparr  v.  St.  Louis,  4  Mo.  App.  572. 

14  Little  V.  Madison,  42  Wis.  643. 

15  Cole  V.  Newburyport,  129  Mass.  694. 

16  Stanley  v.  Davenport,  54  Iowa,  463 ;  87  Am.  Bep.  216 

17  Turner  v.  Buchanan,  82  Ind.  147 ;  42  Am.  Bep.  485. 

J  170.  Snow  and  ioe.— The  liAbllitles  of  towns  for 
injuries  from  snow  and  ice  will  depend  in  each  par- 
ticular case  upon  the  inquiry,  whether  under  all  theeh*- 
cumstances  the  road  was  in  a  reasonably  safe  condition, 
and  whether  those  bound  to  keep  the  road  in  repair 
were  justly  chargeable  with  negligence  and  want  of 
reasonable  care  in  relation  to  it.^  Whether  a  city  is  lia- 
ble is  a  question  determinable  upon  all  the  circum- 
stances of  each  particular  case.'  Merely  allowing  a 
sidewalk  or  highway  to  become  slippery  from  snow 
and  ice  is  not  such  a  defect  as  to  render  a  town  charge- 
able there  with. 8  A  city  is  not  liable  where  the  slippery 
condition  is  caused  by  the  freezing  of  snow  carried 
upon  the  sidewalk  and  trodden  down  by  the  feet  of 
travelers,  though  by  the  location  of  a  street  railway 
close  to  the  sidewalk,  a  ridge  of  snow  is  formed  whicli 
makes  it  more  liable  to  be  carried  upon  the  mdewalk,* 
nor  where  the  ice  is  not  an  obstruction  and  the  road  is 
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not  so  constructed  as  to  induce  a  special  deposit  of  ioe.* 
Ice  formed  by  the  freezing  of  melted  snow  and  of  sur- 
face water  flowing  from  a  hill  by  the  side  of  the  high- 
way is  a  defect ; '  so  is  an  accumulation  of  ice  or  snow 
so  uneven  or  rounded  as  to  render  it  dangerous  for 
passengers  using  due  care,^  or  ridges  of  ice  formed  by 
the  freezing  of  melted  snow  upon  the  sidewalk,  making 
the  surface  particularly  dangerous.^  A  city  is  not 
liable  for  an  injury  where  the  condition  of  the  street 
was  occasioned  by  a  heavy  snow-storm  a  few  days  be- 
fore, and  the  city  has  shown  reasonable  diligence  in  re- 
moving the  snow  and  ice.'  Neglect  to  remove  before 
one  o'clock  in  the  afternoon  ice  which  had  formed  on 
the  sidewalk  in  the  preceding  night,  does  not  render 
the  city  liable.*^  Negligence  is  not  to  be  inferred  from 
the  fact  that  for  three  months  the  highway  has  bl^en 
rendered  impassable  by  snow-drifts;  all  the  circum- 
stances of  the  case  are  to  be  considered.^  A  town  is 
liable  for  an  injury  from  a  snow-drift  that  has  accumu- 
lated thereon,  if  the  injury  would  not  have  happened 
had  the  traveled  path  in  the  highway  been  kept  suf- 
ficiently wide  and  in  a  proper  condition.^2  where  the 
road  is  of  such  a  character  that  wheeled  wagons  are 
usually  used  on  it,  the  town  in  New  Hampshire  is 
bound  to  remove  the  snow  lying  in  any  place  in  such 
quantities  as  to  obstruct  the  passage  of  such  carnages ;  ^^ 
but  it  is  not  bound  to  keep  the  entire  width  between 
the  fences  free  from  snow,  nor  to  clear  the  track  usually 
traveled  in  summer,  but  it  is  sufficient  if  there  is  a  rea- 
sonably safe  and  convenient  path  anywhere  within  its 
limits."  If  the  usually  traveled  part  is  obstructed  with 
snow  and  the  only  way  broken  out  is  at  the  side  over  a 
frozen  ditch,  the  town  is  liable  for  defects  in  such  way.** 
A  city  is  not  liable  for  injury  from  the  falling  from  the 
xoof  of  a  building  an  overhanging  mass  of  snow  and 
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ioe.^*  The  mere  fact  that  in  consequence  of  the  per- 
mitted pumping  of  water  on  a  city  street  by  a  fire- 
engine  ice  formed,  does  not  render  the  oity  liable.^  A 
statutory  proTision  exempting  a  town  from  liability 
for  injuries  from  snow  and  ice,  unless  notice  has  been 
given,  applies  as  well  to  an  obstruction  produced  by 
artificial  means  as  to  those  produced  by  natural  causes.^ 
The  owner  of  a  house  allowing  a  leader  to  so  discharge 
upon  the  sidewalk  that  a  mound  of  ice  formed,  is  liable 
for  an  injury  therefrom,  though  the  house  was  rented  tea 
tenant  whose  duty  it  was  to  remove  the  ice.^  The  city 
it»  not  liable  for  an  obstruction  by  ice  if  there  is  plenty 
of  space  on  either  side  for  the  pedestrian  to  pass.**^  A 
traveler  must  use  ordinary  care  in  determining  whether 
to  proceed  or  return  where  the  highway  is  obstructed 
with  snow,  and  if  guilty  of  negligence  in  prooeeding  he 
cannot  recover  for  any  injury  received,  if  his  own  neg- 
ligence contributes.^ 

1  Consrdon  v.  Norwidh,  87  CJonn.  414. 

2  HIU  V.  Fond  da  Lac,  06  Wis.  242. 

8  Cook  V.  MUwaakee,  24  Wis.  270;  Smyth  v.  Bangor,  72  ICe.  2tt; 
Chicago  V.  McGlven,  78  III.  '347 ;  Gibson  v.  Johnson,  4  111.  App.  288 ; 
Stone  V.  Hubbardlston,  100  Mass.  49. 

4  Nason  v.  Boston,  14  Alien,  606. 

6  Htanton  v.  Springfield,  12  Allen,  566. 

6  Moore  v.  Boston,  109  Mass.  446. 

7  Luther  v.  Worcester,  97  Mass.  268. 

8  McAuley  v.  Boston,  113  Mass.  503.  Bee  MoLangtalla  «.  €ianft7l 
Pa.  St  109. 

9  Battersby  v.  New  York,  7  Daly,  16L 

10  Blakeley  v.  Troy,  18  Hun,  167. 

11  Burr  V.  Plymouth,  48  Conn.  460. 

12  Barton  v.  Montpeller,  SO  Vt.  660i 
18  Button  V.  Weare,  17  N.  H.  84. 

14  Seley  v.  Litchfield,  49  Conn.  134  ;  44  Am.  B^  21IL 

15  Savage  v.  Bangor,  40  Me.  176. 

16  Hixon  V.  Lowell,  13  Gray,  59. 

17  Cook  V.  Milwaukee,  27  Wis.  191. 
38  Wi]i8ort;.Tripp,12B.I.454. 
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1$    Weniler  V.  McCotter,  22  Hun,  eoi 

20  Qstno^y  v.  Barker,  81  111.  300. 

21  porto^  V.  Ipswich,  12  Cush.  488. 

g  Ifl*  Qpeningrsy  ooilars,  vaidts,  trap-doom,  ttair-wayt. 
— It  1ft  the  duty  of  a  city  to  see  that  its  streets  and  side- 
walks Are  in  a  safe  condition  for  travel,  and  to  see  that 
aU  graUngs  or  covers  used  over  openings  in  sidewalks 
are  properly  placed.^  An  opening  on  a  sidewalk  such 
as  is  usual  in  a  city  for  the  purpose  of  lights  and 
ventilation  to  a  dwelling  is  not^er  se  a  nuisance.'  It  is 
gross  negfJtigQQce  for  a  city  knowingly  to  permit  an 
opening  in  si  sidewalk,  made  to  admit  light  into  a  base- 
ment of  an  adjoining  building,  to  remain  a  long  time 
w^ithout  a  grfitipg  or  other  protection,  and  large  boxes 
to  be  piled  up  on  the  opposite  side  of  the  walk  so  as  to 
impede  and  endanger  safety  of  travelers.'  A  cellar 
door  opening^  out  on  the  sidewalk  and  frequently  and 
negligently  left  open  endangers  the  use  of  the  sidewalk, 
and  the  city  is  liable  to  one  falling  into  one/  It  is  not 
Tiegligent  or  wrongful  for  a  city  to  allow  abutters  on 
one  of  its  street!  to  construct  a  coal  vault  under  a  walk ; 
and  the  city  is  not  negligent  where  the  occupant  using 
such  vault  leav^a  the  opening  uncovered  for  a  short 
time  while  putting  the  coal  in  the  vault,  the  city  having 
no  notice  ;  ^  but  i^  city  permitting  the  construction  of  a 
vault  under  a  walk  must  exercise  due  care  and  dili- 
gence to  see  that  It  Is  properly  constructed,  and  that  the 
openings  are  securely  and  safely  covered.*  Where  a 
trap-door  on  a  muoh  frequented  street  was  insecurely 
fastened,  the  city  ii  liable  to  one  Injured  by  falling 
through,^  Stair-wftys  leading  downward  to  the  base- 
ntient  and  upwards  to  the  front  entrances  of  buildings, 
and  not  encroaching  upon  sidewalks,  are  lawful ;  but  a 
town  is  bound  to  provide  the  proper  safeguards  to  pre- 
vent accidents  f  ron).  th©  proximity  of  such  stair- ways  to 
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the  walk.8  Where  a  descending  stair-way  was  parallel 
to  the  sidewalk,  and  there  was  a  sufficient  barrier  on 
the  side  of  it,  a  city  Is  not  bound  to  cause  a  barrier 
or  gate  to  be  maintained  at  the  entrance ; '  and  where  a 
statute  provides  that  door- steps  shall  not  project  into  a. 
street  for  more  than  a  given  distance,  steps  erected 
within  that  distance  are  not  a  defect  for  which  a  city  is. 
liable.io 

1  Beiiibard  v.  New  York,  2  Daly,  243. 

2  KlDK  V.  Thompson,  87  Pa.  St  365. 
8    Galesburg  v.  Higley,  61  111.  287. 

4  Chapman  v.  Mayor  etc.  of  Macon,  55  Oa.  566 ;  Smith  v.  City  <^ 
Leavenworth,  15  Kan.  81. 

5  City  of  Lafayette  v.  Blood,  40  Ind.  02. 

6  Kenyon  v.  Indianapolis,  1  Wlls.  (Ind.)  129. 

7  Grove  v.  Kansas,  75  Mo.  672. 

8  Fitzjjrerald  v.  Birlin,  51  Wis.  81 ;  37  Am.  Bep.  814. 

9  Fitzgerald  v.  Blrlln,  51  Wis.  81 ;  37  Am.  Bep.  814. 
10    Cushlng  V.  Boston,  128  Mass.  830. 

§  172.  Building  materials. — The  owner  of  lands  ad- 
joining the  highway  may  lawfully  place  building 
material  thereon  for  temporary  use,  so  long  as  the  use- 
of  them  is  not  negligent  or  unreasonable.'  Where  the 
streets  are  used  for  deposit  by  such  an  owner,  the  city 
is  bound  to  see  that  the  proper  guards  or  light  be  erected 
and  maintained  around  such  obstruction.^  If  one  hav- 
ing  a  right  of  way  licenses  the  owner  of  the  soil  to  build 
an  arch  over  the  way,  and  such  owner  unnecessarily 
and  unreasonably  obstructs  the  way  in  building  the 
arch,  an  action  lies.'  ]Sotice  of  the  danger  must  be 
given ;  a  barricade  to  constitute  notice  must  actually 
obstruct  the  passage.^  It  is  error  to  limit  the  expedients 
to  which  the  owner  may  resort  in  giving  notice.* 
Though  an  ordinance  requires  an  obstruction  by  build- 
ing materials  to  be  lighted  at  night,  a  city  is  not  liable 
for  an  injury  resulting  from  a  want  of  lights  where  the 
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police  departintntit,  which  is  the  only  agency  to  enforce 
the  ordinance,  is  not  under  the  city's  control.*  It  is 
-a  good  answer  to  a  complaint  for  negligently  leaving 
building  materials  on  the  highway,  to  allege  the  de- 
fendant's right  to  so  leave  them,  and  the  negligence  of 
the  plaintiff  in  driving  carelessly  upon  themJ 

1  Mallorey  v.  Griffey,  85  Pa.  St  275. 

2  Seneca  Falls  vl  Zallnski,  15  N.  Y.  Sapr.  BTL 
8    Cusblngr  V.  Adams,  18  Pick.  110. 

4  Jackson  v.  Bclunidt,  14  La.  An.  806. 

6  Vanderpool  v.  Hnsaon,  28  Barb.  196L 

6  SinclAlrv.  Baiamore,  58Md.«a. 

7  Wood  v.  Meam,  12  IncL  515. 

§  17S.  Bailinpi  and  barriort. —Where  a  railing  or  bar- 
rier is  necessary  for  the  safety  of  travelers,  the  want  of 
«uch  a  protection  is  a  defect  in  the  highway  for  which 
the  town  is  liable.^  A  municipality  should  so  guard  by 
prox)er  barriers  a  dangerous  place  in  the  highway  that 
even  skittish  horses  may  be  safely  driven  there.'  If 
there  was  no  t>ower  to  erect  a  railing,  no  liability  flows 
from  a  failure  to  do  so.'  Where  the  authorities  raised 
the  grade  of  half  of  a  street  and  left  the  portion  of  it 
towards  the  unimproved  part  precipitous  and  without 
railing,  it  is  negligence.^  Where  on  account  of  the  want 
of  a  railing  a  horse  went  over  a  bank,  and  while  under 
■the  same  impulse  or  impetus  slipped  on  the  ice  below 
Bnd  was  injured,  the  town  is  liable.^  A  railing  should 
be  placed  on  the  outer  edge  of  a  curved  sidewalk  lead- 
ing to  a  bridge  narrower  tlian  the  street,*  and  along  a 
highway  twenty  feet  wide  where  the  traveled  rut  was 
within  fourteen  inches  of  the  side  descent.^  If  a  proper 
barrier  would  have  prevented  the  injury,  it  is  no  de- 
fense tliat  the  plaintiff's  team  at  the  time  of  the  accident 
'was  running  away."  A  city  is  not  bound  to  erect  bar- 
riers to  prevent  traveLers  from  straying  from  the  liigh* 
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way  though  there  is  a  dang^ons  place  twenty-clg^ht 
feet  therefrom  which  they  may  reach  by  straying^*  noi' 
is  a  barrier  necessary  where  there  is  no  danger  near 
enough  to  be  reached  without  straying ;  ^*  but  it  i^inould 
be  at  a  point  so  near  to  a  declivity  outside  of  the  limits 
of  a  street  as  to  make  it  dahgerous.^^    One  is  not  iieces- 
sary  around  broken  rock  outside  of  the  line  of  the  Iiigh- 
wayor  outside  of  its  traveled  part."    A  city  is  under 
no  obligation  to  provide  means  of  access  from  private 
property  to  its  streets,  nor  to  guard  them  from  approach 
at  points  where  such  approach  is  dangerous.^'    IVhere 
the  plaintiff  following  a  foot  path  across  a  vacaiat  lot 
fell  down  an  embankment  into  a  recently  exc&irated 
street,  the  city  is  not  liable."    Towns  are  not  required 
to  fence  their  roads  with  a  view  to  prevent  frightened 
animals  from  escaping  out  of  the  highway,  even  vehere 
the  near  location  of  a  railroad  may  render  such  an  oc- 
currence probable;  the  essential  or  invariable  element 
in  all  cases  where  a  railing  is  required,  is  some  danger- 
ous object  or  place  outside  of  the  required  railing  in 
or  upon  which  the  traveler  may  come  to  harm  if  not 
warned  or  detained  therefrom  by  a  raUing.^^    One  who* 
stops  in  a  highway  for  the  purpose  of  conversation  and 
leans  against  a  railing  and  is  injured  by  its  insufficiency 
cannot  recover .^* 

1  Willey  V.  EUswortb,  64  SCe.  57 ;  Palmer  v.  Andover,  ffCnsh.  600  ; 
Buncb  V.  Cdentoa,  90  N.  C.  431 ;  Hayden  v.  Attleborough^TQrayi  S38L. 
Compare  Drew  v.  Sutton,  65  Vt.  586  ;  45  Am.  &ep.  644. 

2  Pittsbarffh  v.  Hart,  89  Pa.  St.  389. 

3  Jones  v.  Waltham,  4  Cush.  299. 

4  Prldeaux  v.  Mineral  Point,  43  Wis.  518. 

5  Stevens  v.  Boxford,  10  Allen,  25.  * 

6  Chicagro  v.  Gallagher,  44  lU.  296k 

7  Woods  v.  Oraton,  111  Mass.  857. 

8  Wilson  V.  Atlanta, 60  Ga.  473 ;  Atlanta  v.  WOefon. 50  Oa.  5M.  Con* 
pare  Moss  v.  Burlington,  60  Iowa,  488 ;  46  Am.  Rep.  91. 

9  Daily  v.  Worcester,  31  Mass.  462.  See  alao  Bcxanton  v*  HBL  lOK 
Fa.  St.  474  ;  48  Am.  Rep.  452.  ^^ 

10   Puffer  V.  Orange,  122  Mass.  380. 
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il    Alger  V  Lowell  3  Allen,  402. 

12  Marsbdl  v.  Ipswich  UO  Mass.  622. 

13  Ooodln  V.  Des  Moines,  55  Iowa,  67.    &  P.,  Beardsley  v.  Hartford. 
-SOCoDn  529    47  Am  Rep.  677 

14  Ooodln  V  Des  Moines.  66  Iowa,  67.  , 

15  Adams  r  Natlck  13  Allen,  429. 

16  Stlckney  v.  Salem,  3  Allen,  874. 

2  174.  UolightedandiinproteotedttzoaTatioiui.— Atown 
officer  (figging  an  excavation  in  a  highway  must  so 
guard  it  that  no  accident  can  happen  except  by  such 
extreme  negligence  of  the  traveler  as  almost  to  be 
called  wilful.^  If  an  excavation  dug  by  the  city  or  with 
its  consent  is  left  without  any  barrier  or  light  to  pro- 
tect or  warn  travelers,  the  city  is  liable  for  injuries 
sustained  therefrom.'  The  same  is  true  where  the  ex- 
cavation was  made  by  a  wiong-doer,  if  the  city  had 
actual  or  constructive  notice  of  the  same  in  time  to  have 
protected  it.'  That  the  excavation  was  dug  by  a  third 
person  under  contract  who  agreed  to  adopt  precautions 
is  UO  defense  * ;  and  that  the  plaintiff's  horse  took  fright 
and  ran  into  the  excavation  is  no  defense,  where  he 
used  due  care  in  restraining  the  horse.*  Where  bar- 
Tiers  were  placed  around  the  excavation,  .but  they  were 
removed  by  third  persons  without  the  knowledge  of  the 
officers  of  the  town,  no  liability  for  injury  from  want  of 
a  barrier  attaches.'  But  where  the  work  was  done  by  a 
•contractor,  who  stretched  a  rope  across  the  street  and  di- 
rected a  lamp  to  be  suspended,  and  the  lamp  was  broken 
and  extinguished  by  boys  and  taken  for  repairs  by  the 
person  in  charge,  who  lived  in  the  vicinity,  but  was  not 
replaced  that  evening,  in  this  case  it  was  held  the  city 
was  liable  to  one  injured  by  running  against  the  rope 
while  driving  up  the  street,  although  the  city  had  no 
notice.^  It  is  enough  that  a  place  is  sufficiently  bar- 
jricaded  although  there  is  no  light  or  watchman  at  the 
excavation.^ 
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1  Childsv  West  Troy,  23  Hnn,  68. 

2  Grant  v.  Brooklyn,  41  Barb.  881 ;  Cleveland  «.  8t  Paal,  Itf  Iflnn. 
279 :  Prentiss  t>.  Boston,  112  Mass.  43 ;  Storrs  v.  Vtica,  17  Iv.  IT.  104  ; 
Tallahassee  v.  Fortune,  3  Fla.  19  ;  Wyandotte  v.  OibBon,26  Kan.  2381 

8   Cleveland  v.  St.  Paul,  18  Minn.  279. 

4  Storrs  ».  Utlca,  17  N.  Y.  104. 

5  Crawfordsvllle  v.  Smith,  79  Ind.  308 ;  41  Am.  Bep.  612. 

6  Doherty  v.  Waltham,  4  Gray,  596  ;  Klatt  v.  Milwaukee,  AS  'Wis. 
196 ;  40  Am.  Rep.  759.  S.  P.,  MuUer  v.  Rutland,  65  Vt.  77.  And  com- 
pare Prentiss  v.  Boston,  112  Mass.  43. 

7  Baltimore  v.  O'Donuell,  53  Md.  110  ;  36  Am.  Bep.  88& 

8  Sevestre  v.  Kew  York,  47  N.  Y.  Super.  841. 

§  176.    Bepreflsiona  or  inequalitiefl  in  walk.— The  xneio 
existence  of  a  descent  or  step  in  a  sidewalk  of  a  city  is 
not  such  a  defect  as  to  render  the  city  liable  for  an 
accident  to  passengers  in  stepping  from  one  elevation 
to  another ;  the  question  is  whether  the  walk  or  descent 
was  properly  constructed  in  reference  to  the  character 
of  the  city  and  the  condition  of  the  streets.^    A  depres- 
sion in  front  of  a  basement  window  is  not  a  defect  in  a 
legal  sense,  in  the  absence  of  testimony  that  such  "was 
an  unusual  or  improper  construction  for  the  necessary 
lighting  or  ventilating  of  the  basement  of  the  btiilding^.* 
The  fact  .that  a  stone  leading  across  a  gutter  from  a  side- 
walk into  the  street  had  an  inclination  of  about  one  inch 
in  a  foot,  and  that  the  walk  had  an  inclination  of  six 
inches  in  two  feet  immediately  adjacent,  does  not  show 
such  a  defect  as  to  charge  the  city  with  negligence.' 
But  a  city  is  responsible  to  one  falling  over  an  abrupt 
descent  from  a  sidewalk  in  the  absence  of  negligence 
on  his  part  where  it  has  notice  of  the  dangerous  oon- 
^dition  of  the  walk,  notwithstanding  it  had  been  so  con- 
structed without  authority  from  the  city.^    A  sudden 
slope  of  six  inches  in  three  and  one  half  feet  made  by 
direction  of  the  city  authorities  in  a  walk  having  a 
g^rade  of  three  fourths  of  an  inch  to  a  foot  is  dangerous, 
so  as  to  render  the  city  liable  to  one  injured  by  slipping 
on  the  slope  while  it  was  covered  with  snow.^ 
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1  C3ark«.  CKy  of  Chicago,  4  Blsa.  488. 

2  Witham  V.  Portiand,  72  Me.  599. 
8  Cook  v.  Bfilwatikee,  27  Wis.  191. 

4  Higertv  GreencasUe,  43  Ind.  574. 

5  Clemence  v^  City  of  Auburn,  6  Thomp.  A  C.  6SS ;  8.  C.  4  Han- 
«N.Y.SS4.  . 


2  276.  DefiBtetiVe  flag-stonef— 61i]ppori]ieM  «f  walk.— Par- 
tially invisible  cracks  in  the  flag-stones  of  a  walk  are 
defects.^  Where  for  nearly  six  months  three  cracks 
had  been  partially  visible  on  the  upper  snrf^oe  of  the 
flagstones  and  the  under  surface  was  rotten  and  the 
supi>orting  walls  were  insecure,  the  question  whether 
the  walk  was  defective  is  for  the  jury.*  Where  a  city 
charter  required  each  lot  owner  to  keep  his  sidewalk 
"  in  good  and  safe  condition  for  use,*'  liability  attaches 
for  injuries  resulting  from  a  smooth  and  slippery  con- 
dition of  the  walk  rendering  it  unsafe,  whether  such 
condition  resulted  from  the  wearing  of  the  surface  by 
use,  or  from  slippery  substances  placed  thereon  with  the 
lot  owner's  consent,  or  suffered  to  remain  through  his 
negligence.'  A  cover  made  partly  of  glass  and  partly 
of  iron  forming  a  portion  of  the  surface  of  a  sidewalk, 
and  so  changed  by  wear  as  to  become  smooth  and 
slippery,  on  which  a  traveler  using  due  care  slips  and 
falls,  cannot  be  held  as  a  matter  of  law  to  be  a  defect.* 
The  liability  where  the  slipperiness  is  caused  by  snow 
and  ice  is  treated  in  a  previous  section.^ 

1  BuTt  V.  Boston,  122  Mass.  223. 

2  Burt  V.  Boston,  122  Mass.  223. 

3  Morton  v.  Smitli,  48  Wis.  265 ;  33  Am.  Bep.  SLL 

4  Cromarty  t;.  Boston,  127  Mass.  329. 

5  uinte.  HTtH 

2  177.  Sports  in  highways  as  defects.  —  Coasting  oa 
hand  sleds  is  not  a  defect  or  want  of  repair  in  a  highway 
for  which  a  city  is  liable  to  a  person  struck  by  amoving 
flled,^    Though  the  selectmen  have  neglected  to  forbid  it^ 
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it  is  not  an  insufficiency  within  the  meaniBg  of  a  statute^ 
which  renders  towns  liable  for  injury  by  reason  of  in- 
snfficiencies.2  Consequently,  a  city  is  not  liable  for 
injury  occasioned  by  the  plaintiff's  horse  taking  fright 
at  a  large  number  of  boys  with  sleds  who  were  sliding 
for  sport  in  a  highway,^  A  city,  after  haying  adopted 
an  ordinance  prohibiting  upon  its  streets  sports  tend- 
ing to  produce  bodily  harm,  is  not  liable  for  a  collision 
occurring  upon  a  street  as  the  result  of  coasting  for 
sport,  whereby  a  traveler  was  injured^  though  the  sport 
was  carried  on  by  crowds  publicly  ia  the  presence  of 
its  officers  and  police,  to  the  obvious  dionger  of  persons 
using  the  street.^ 

1  Fierce  v.  New  Bedford,  129  Maas.  584 ;  37  Am.  Bep.  887 ;  Laiay- 

ette  V.  Timberlake,  83  Ind.  330. 

2  Hutchinson  v.  Concord,  41  Vt.  27L 

3  Bay  t*.  Manchester,  46  N.  H.  50. 

4  Faalkner  v.  Auburn,  85  Ind.  190 ;  44  Am.  Bep.  1. 

g  178.  Other  instances  of  defects. — Holes  pesmitted  i» 
remain  in  the  streets  after  notice,^  deep  ruts,'  slight 
mounds  of  earth  suffered  to  remain  in  the  public  street 
after  an  excavation,^  telegraph  wires  used  for  a  fire  de- 
partment, but  removed  from  their  position  so  as  to  en- 
danger those  traveling,*  a  gully  twenty-eight  inches 
deep  close  by  the  sidewalk,^  are  all  obstnsctions  for 
which  a  city  is  liable.  So  are  large  stones,  left  in  tho 
highway  ;  ^  and  a  stone  that  has  lain  withm  the  high* 
way  twenty-four  hours  does  not  necessarily  cease  to  be 
a  defect,  because  its  position  has  meanwhile  been 
changed  by  human  agency ."^  But  loose  stones  in  & 
highway  do  not,  by  reason  of  a  statute  requiring  their 
monthly  removal,  constitute  an  insufficiency  in  the 
highway  ;  this  is  a  matter  of  fact  for  the  jury.*  A  gut- 
ter in  perfect  repair,  and  from  five  to  nine  inches  deep» 
at  a  point  on  a  declivity  where  several  streets  came  Uk 
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gether,  is  not -a  defect  ;*  nor  is  »«leigh  standing  for  ten 
or  fifteen  minutes  in  a  village;^  nor  a  rope  stretclied 
across  a  street  by  order  of  tlie  municipal  authorities  to 
allow  a  parade  of  the  fire  department ;  ^^  nor  a  rope 
jstretched  across  a  highway  from  a  derrick  on  one  side 
to  a  store  on  the  other,  both  without  the  limits  of  the 
highway,  and  in  actual  use  by  the  city  marshal  in 
•search  f©r  stolen  property."  A  borough  is  not  liable 
for  injury  to  a  person  while  crossing  one  of  its  streets 
therein,  caused  by  the  unauthorized  firing  of  a  cannon 
in  such  street  by  an  assemblage  of  citizens,  though  a 
policeman  was  standing  by  and  made  no  attempt  to 
stop  the  firing.*  A  post  maintained  at  the  corner  of  a 
street  to  protect  a  shade  tree  is  not  necessarily  a  negli- 
^ent  obstructian,  although  partly  concealed  by  grass 
And  weeds.i* 

1  Case  V.  Cltycf  Waverly,  36  Iowa,  54S. 

2  'Hodge  V.  Be-nningtOQ,  43  Vt,  450. 

8  StajBTord  v.  Oslrnloosa,  57  Iowa,  748. 
A  Neuert  v,  Boston,  120  Mass.  338. 

9  Halpln  «.  Kansas,  76  Mo.  335. 
-6  Bigelow  w.  Weston,  3  Pick.  287. 

7  Maccaxty  t'.  Brookllne,  114  Mass.  527. 

:8  Waahlnirn  u  Town  of  Woodstock,  49  Vt  508L 

9  Baker  «.  Madison,  56  Wis.  374. 

10  Bikes  c  Mlanchester,  59  Iowa,  65. 

11  Simon  •v.  Atlanta,  67  Ga.  618  ;  44  Am.  Hep.  739. 

12  Barber  v.  Roxbury,  11  Allen,  318. 

13  KorriBtown  v.  Fitzpatrick,  94  Pa.  St.  121 ;  39  Am.  Rep.  771. 

14  WellJB^rton  V.  Oregaon,  31  Kan.  99 ;  47  Am.  Bep.  432. 

2  179.  Ifotice  of  defect,  necessity  and  Bufficiency  of. — 
A  municipal  corporation  is  not  liable  to  one  injured  by 
reason  of  a  defect  in  a  highway,  unless  it  has  had  notice 
of  the  existence  of  such  defect.^  It  must  have  notice 
that  the  defect  is  unnecessarily  and  illegally  there.^ 
l^otice  and  reasonable  notice  within  this  rule  are  one 
aind  the  a^ne  thing.*    The  rule  requiring  notice  does 
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not  apply  where  the  defect  existed  hi  the  orighial  con- 
struction of  the  work,^  or  where  a  street  is  rendered  nn^ 
safe  by  an  excavation  made  therein  by  a  contractor 
under  the  direction  of  a  branch  of  the  city  government  ;* 
and  paving  work  within  a  city,  or  an  excavation  made 
as  an  adjunct  thereto,  will  be  presumed  to  be  under  the 
direction  of  the  city  authorities,  and  notice  of  defect 
therein  is  unnecessary.^  Express  notice  is  not  alwa^ 
necessary ;  but  notice  may  be  inferred  from  the  circum- 
stances. The  general  rule  would  not  iq;>ply  where 
ignorance  of  the  defect  is  the  result  of  clear  and  immifh 
takable  omission ;  ignorance  in  such  a  case  is  negli- 
gence.^ Accordingly  it  is  well  settled  that  if  the-  defect 
is  open,  visible,  and  continued,  such  that  ignorance  of 
its  existence  shows  a  failure  in  the  performaoce  of  duty, 
notice  of  the  defect  will  be  implied,  and  a  town  will  be 
held  to  the  same  responsibility  as  if  the  notice  was  ex- 
press.^ There  is  no  time  within  which  as  a  matter  of 
law  a  city  becomes  chargeable  with  notice  of  a  defective 
sidewalk.^  Existence  of  a  defect  for  several  months 
has  been  regarded  as  sufficient  to  charge  the  city  with 
notice.^**  One  case  held  that  where  a  coal  hole  in  a 
much  frequented  street  on  the  regular  beat  of  the  police 
was  open  early  in  the  morning  and  at  noon,  the  city  had 
reasonable  notice."  A  city  has  been  held  responsible 
for  any  defect  known  to  any  city  ofBcer."  Knowledge 
by  a  policeman  is  notice  to  the  city  when  the  police  are 
charged  with  the  duty  of  removing  nuisances  from  the 
streets ; "  but  knowledge  by  a  janitor  of  a  publio  school 
building  that  a  coal  hole  in  the  sidewalk  in  front  of  the 
school-house  is  uncovered,  is  not  sufficient  notice  to  the 
city,^*  nor  is  the  knowledge  of  a  lamp-lighter  where 
the  city  was  under  no  legal  obligation  to  cause  its 
streets  to  be  llghted.^'^  If  the  individual  inhabitants,  of 
a  town  have  knowledge  of  the  defects  in  a  road,  this  is 
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sufficient  notice  to  the  town  in  its  corporate  capacity  of 
such  defects.^*  Thus,  notice  to  two  of  the  inhabitants 
capable  of  communicating  the  information,  though  such 
persons  are  not  among  the  principal  men  of  the  town 
and  are  not  assessed  for  public  taxes,  is  sufflcient.^^ 
One  case  said  that  notice  to  a  citizen  was  not  necessarily 
notice  to  the  municipal  authorities,  but  that  if  many 
citizens  had  knowledge  of  the  defect  so  that  it  became 
notorious,  this  fact  furnished  strung  evidence  of  knowl- 
edge on  the  part  of  the  municipality.^"  The  resolution  of 
a  city  council  directing  repairs  is  competent  evidence 
that  the  city  iiad  notice  of  the  defect.^  So  is  evidence  of  a 
like  accident,^  or  that  other  persons  had  been  injured  at 
the  place ;  ^  and  also  evidence  that  for  considerable 
time  the  sidewalk  at  or  near  the  place  was  generally  in 
a  bad  condition.^  A  city  is  liable  for  injuries  from  de- 
fects in  a  sidewalk  which  the  authorities  knew  to  be 
unsound  and  defective,  though  they  did  not  know  that 
the  particular  defect  which  caused  the  injury  existed.* 
Where  the  stringers  on  which  a  plank  walk  was  laid  for 
a  long  time  had  been  rotten  so  that  they  could  not 
hold  nails,  and  one  walking  thereon  with  a  companion 
was  injured  by  the  tipping  of  a  loose  plank  stepped  on 
by  the  latter,  a  city  is  chargeable  with  notice  of  the  de- 
fect, though  the  evidence  failed  to  show  affirmatively 
that  it  knew  of  the  particular  plank  being  loose  at  the 
time.^  If  the  street  commissioners  knew  that  the 
whole  of  a  certain  walk  was  old,  rotten,  and  unsafe,  it  is 
no  defense  that  they  did  not  know  that  the  particular 
planks  which  caused  the  injury  were  loose.* 


App.  75 ;  Warren  v.  Wright,  3  111.  App.  602  ;  Kenyon  v.  Indianapolis^ 
1  wils.  (Ind.)  129 ;  Fort  Wayne  v.  De  Witt,  47  Ind.  381  ;  Donlon  v. 


ainton,  83  Iowa,  307 ;  Wliltehead  v,  Lowell,  124  Man.  281 ;  Crosby  t>. 
Boston,  118  Masa  71;  Mack  v.  Salem,  6  Or.  275;  Bchweickbardt 
V.  St.  Ix>al8,  2  Mo.  App.  571 ;  Bonnie  v,  Bichmond,  75  Mo.  437  ;  Cham- 
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berlntn  V.  Unfletd.  41  M.  H.  33«:  Dorian  g.  BroDklTn,  M  Bnrb.  «M; 

Brooklyn,  MBarii.  228;  PrlndleiilFlelcliet,A)Vt.2IlSi'>Iobief.Klcli- 
monil,  Si  Qrntt.  !7I ;  WarS  r.  JpfferBon,  M  Wis.  M!  r  GoodnouBli  p. 
Oa)ikaah,24Wls.MS:  Ru-itcrcrr.BeHvvrDuii.Ii  WU.  148;  Cnttabrrt 
V.  Appleton,  12  Wis.  6*2  :  StiitUey  t.  Oahkoeb, «  Wta.  9so ;  kdaiie  v. 
New*i-Qrk,  w  N,  Y.  Supor.  issj  MuUer  t/.  Kewburgh,  at  Hua, 


B  Cblc«eo  «.  Johnson,  M  111.  OL 

B   Alhrluln  r.  UunUvUle,  60  Ala.  4M :  CDrick  r.  Hortrtch,  W  Conn. 
irrlck,S»Conn.£2J:  Mayor  eb:,  of  Atlanta  t>.  Penlu«, 

Hot,  7S  111.  KM ':  at?  ot  ClilQugo  t.  KiwWjsom  »K  J 
;arthT,7BIlLS0ST'3iloMO  cCrogker,!  llL  App.2!BJ 

Ward,  10  111.  App.  75 ;  EvanavUle  v.  Wllter.  St  Ind. 
sn  v.BniBll,Mliia.  461  ;  RoaenbErg  ir.  1Mb  Molnei,4l 
tb  tM.eavenwartti,  IS  Kan.  81 ;  Janw n  v.  Alehtoon,  )■ 
(  V,  FenobBCDt,  M  Mc.  15 ;  Harrloian  v.  Boatou,  114 
dfU  V.  New  Bedloiil.  i  Uaa.  03 ;  Br«l  v.  Nortbfleld. 
ttonn  Albion,  GO  Well.  128  ;aeTelBnd  v.  et.  Pmil,  la 
>rep.innneBpollB,l(iMlnn.MO!Llndliolnip.  Bt,  Paol, 
forket  V.  atXonlB,eit  Mo,  IM ;  Howe  t>.  tlolnHeld,  41 
ae  v.HewYork.^N.  Y.Ml;  Bequav.  BocbeBiEr.fi 

rtcrCa.Coinm[s,v.  lJDnit>te.»4lDd.n;Biiiklr.KFW 
P   Cblcago  T.  McCoJlocb,  10  HI.  App.  OH ;  Colley  c.  Weaibmok,  sr 
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22  Gude  V.  Mankato,  30  Minn.  23<{. 

23  Welsenberg  v.  Appleton,  26  Wis.  68. 

24  Aurora  v.  Ulllman,  90  111.  61. 
23  Blpon  V.  BIttel,  30  Wis.  614. 

^  183.  What  adoption  of  road  snfficieiit. — A  town  be- 
comes responsible  for  an  injury  occasioned  by  defects 
in  the  liighway  from  the  time  when  the  way  was  opened 
for  public  travel.1  A  formal  opening  of  a  highway  by 
proceedings  under  statute  is  not  necessary.'  The  lia- 
bility of  towns  for  defects  is  independent  of  the  ques- 
tion how  the  street  became  one,  whether  by  dedication, 
prescription,  or  by  laying  out  under  statute.*  They  are 
liable  for  the  insufficiency  of  any  highway  which  they 
adopt,  either  by  leaving  it  open  for  travel  and  shutting 
up  other  highways,  or  by  setting  it  in  the  rate  bill  of  the 
highway  surveyor.*  A  declaration  against  a  town  need 
not  allege  that  the  highway  was  established  in  one  of 
the  modes  authorized  by  statute.^  It  has  been  held 
that  the  fact  that  a  highway  w&s  not  laid  out  or  estab- 
lished in  the  mode  prescribed  by  law  was  no  defense  to 
an  action  by  one  sustaining  an  injury  from  a  defect 
therein,*  A  different  rule  prevails  in  New  Hampshire.^ 
But-  even  in  that  State  it  is  no  defense  that  the  town 
officer  who  made  the  contract  for  building  it  had  no 
authority,  the  town  having  accepted  and  ratified  the 
work ;  ^  or  that  there  was  a  mere  irregularity  in  laying 
out  a  highway  is  no  defense.*  Where  a  street  in  a  plat 
or  addition  to  a  city  is  dedicated  by  the  owner  to  the 
public  use,  and  the  city  accepts  the  same  and  assumes 
control  thereof,  the  rights  of  the  public  therein  become 
fixed.^^  Common  user  may  be  sufficient  to  establish  a 
highway,  and  in  such  a  case  a  town  rests  under  the  same 
liability  as  if  the  road  was  formally  laid  out.^^  But  user 
of  a  way  fixes  no  liability  on  a  town  where  it  was  not 
within  the  limits  of  any  recognized  dty  highway  ;i* 


I  180  HIGHWAYS.  286 

and  no  acfc  of  the  owners  or  of  the  selectmen  has  ever 
been  done  recognizing  it  as  a  public  road.^'  A  corpo- 
ration may,  by  its  acquiescence,  show  its  acceptance  of 
a  sidewalk  built  by  a  private  individual,  and  becomes 
liable  for  its  defects.^^  Evidence  that  a  road  has  been 
paid  for  by  order  of  the  commissioners,  and  has  been 
traveled,  may  be  given  in  proof  that  it  has  been  opened 
for  public  use.'^  An  indictment  against  a  town  for  not 
repairing  and  a  conviction  thereon  is  evidence  very 
strong,  if  not  conclusive,  that  such  highway  has  been 
adopted  by  the  town.^^  Evidence  of  repairs  within  six 
years  establishes  the  town's  liability.^'  An  unqualiiied 
offer  by  the  selectmen  to  pay  for  the  damages  is  com- 
petent but  not  conclusive  evidence  on  the  question  of 
the  town's  liability."  The  laying  out  of  a  new  road, 
and  the  discontinuing  of  an  old  one,  are  inconsistent 
With  any  other  intent  than  that  the  new  road  should  be 
opened  as  a  highway.^  Where  a  highway  is  laid  out 
by  a  town,  it  is  no  defense  to  an  action  for  an  injury 
therefrom  that  the  road  was  wrought  for  the  benefit  of 
a  private  individual.^  But  a  town  which,  in  repairing 
a  public  way,  disposes  of  the  rock  so  as  to  benefit  a  pri- 
vate way,  is  not  estopped  to  deny  the  location  of  such 
way.^  The  inhabitants  of  a  city  are  liable  for  damages 
from  defects  in  a  highway  after  it  is  built  and  opened  to 
the  public,  though  the  time  they  were  allowed  for  its 
construction  after  acceptance  had  not  elapsed,  if  they 
had  reasonable  notice  of  the  defect.^  After  a  road  has 
been  discontinued  a  town  is  not  liable  for  an  injury 
from  its  being  out  of  repair.*  A  town  is  liable  for  the 
consequence  of  the  acts  of  its  municipal  government, 
though  there  is  no  record  or  written  evidence  of  the 
authority  under  which  its  agents  committed  such  acts, 
and  such  authority  may  be  given  by  parol.*  In  an 
action  for  damages  for  want  of  repair,  the  plaintiff  may. 
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prove  by  parol  evidence  the  acts  of  the  town  officers 
in  connection  with  the  highway.* 

1  Bliss  V.  Beerfleld,  13  PlctL  102 ;  Drnry  v.  Worcester,  21  Pick.  44. 

2  Whitney  t».  Essex,  42  Vt.  830. 

3  Phelps  V.  Mankato.  23  Minn.  2?A. 

4  Blodgett  V.  Royalton,  14  Vt.  288. 

5  Hurley  v.  Manchester,  39  N.  H.  289. 

6  Mayor  etc.  v.  Sheffield,  4  Wall.  189 ;  Pekln  v,  Newell,  26  HI.  320 ; 
Taylor  v.  Woburn,  130  Mass.  494.  Compare  Jones  v.  Andover,  0  Pick. 
146. 

7  Hall  r.  Manchester,  89  N.  H.  595  :  TUton  v.  Pittsfield,  58  N.  H. 
827  ;  Smith  v,  Northumberland,  36  N.  H.  38. 

8  Carpenter  v.  Nashua,  58  N.  H.  37. 

9  Haywood  v.  Charleston,  43  N.  H.  61 ;  State  «u  Raymond,  87 
N.  H.  383. 

10  MDwankee  t>.  Bavls,  6  Wis.  W.  S.  P.,  Whitney  v,  Bssex,  42  Vt. 
520.    See  Saulsbury  v.  Ithaca,  24  Hun,  12. 

11  lAfayette  v.  Larson,  73  Ind.  367 ;  Beaudean  t* .  Cape  Girardeau. 
71  Mo.  392 ;  James  v.  Portage,  48  Wis.  677:  Weare  v.  Pitchburg,  110 
Mass.  Xa  ;  Potter  v.  Castleton,  63  Vt.  435 ;  Banrley  v,  Ludlow,  41  Vt. 
425.  Compare  Hyde  v.  Jamaica,  27  Vt.  443 ;  Blodgett  v.  Royalton,  14 
Vt.288.  "^ 

12  Bishop  V.  Centralia,  49  Wis.  669. 

13  Page  V.  Withersfleld,  13  Vt.  424.  See  Dni^n  v.  Lowell,  8  Allen, 
368. 

14  Hlller  V.  Sharon  Springs,  28  Hun,  844. 

15  Bliss  V.  Deerfield,  13  Pick.  102. 

16  Blod^ett  V.  Royalton,  14  Vt.  288. 

17  Hayden  v.  Attleborongh,  7  Gray,  838 ;  Brown  v.  Lawrence,  ISO 
Maes.  I. 

18  Gray  v.  Rolllnsford,  58  N.  H.  253. 
10    Blodgett  r.  Royalton,  17  Vt.  41. 

20  Proctor  v.  Andover,  42  N.  H.  848 ;  Kell<^rg  v,  Northampton,  8 
Gray,  604. 

21  Gilpatrick  v.  Blddeford,  61  Me.  182. 

.22  Blnlsdell  v.  Portland,  39  Me.  113.  Compare  Lowell  v.  Moscow. 
12Me.30O. 

23  Pinker  v.  Russell ,  14  Pick.  279. 

24  Akran  v.  McComb,  18  Ohio,  229. 

25  Emery  v,  Washington,  Brayt.  130. 

I  181.  General  rules  ac  to  pleading  in  action  for  Jj^juriea 
from  dafecti. — Where  a  complaint  fails  to  show  negli- 
gence or  omission  of  duty  on  the  part  of  the  town,  it  is 
insufficient ;  ^  but  it  is  not  necessary  to  aver  the  manner 
in  which  the  duty  is  imposed,  whether  by  the  common 
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law  or  by  statute.*  A  declaration  which  contains  no 
averment  that  the  liability  of  the  defendants  was  im- 
i  posed  by  statute  is  not  on  that  account  bad.'  Allegations 
that  the  city  owned  tlie  sidewalk  or  ordered  it  to  be 
built  or  had  adopted  it  are  unnecessary.*  The  particu- 
lars in  which  the  way  was  defective  need  not  be  set 
out ;  it  is  sufficient  to  allege  g3nerally  that  the  injury 
was  caused  by  the  defect,  insufllciency,  and  want  of 
repairs.5  Where  in  describing  the  road  and  its  defects 
very  general  terms  are  used,  but  what  or  where  the  de- 
fects are  is  not  set  out,  the  declaration  is  good.*  If  the 
description  leaves  the  precise  road  intended  in  doubt, 
the  defendant  should  require  the  plaintiffs  to  give  a 
more  particular  description  before  going  to  trial ;  such 
want  of  certainty  cannot  be  made  the  subject  of  a  motion 
in  arrest  of  judgment.^  The  complaint  must  allege  that 
the  town  had  notice.^  An  allegation  that  the  defendant 
had  *'  due  notice  "  is  sufficient  on  demurrer  ;•  and  it  has 
been  held  that  it  was  not  necessary  to  allege  that  the 
city  had  notice  of  the  defect  if  the  general  facts  alleged 
show  a  general  liability.^®  It  is  not  necessary,  in  order 
to  enable  the  plaintiff  to  give  evidence  that  he  was  in 
the  exercise  of  ordinary  care  when  the  injury  was  re- 
ceived, that  his  declaration  should  state  that  fact ;  such 
evidence  is  admissible  if  the  declaration  avers  that  the 
injury  was  caused  by  reason  of  defects  in  the  highway .** 
An  allegation  that  in  passing  the  place  the  plaintiff 
"accidentally  and  without  fault  on  her  part  fell,"  is  a 
sufficient  allegation  of  due  care  without  showing  that 
she  had  to  pass  that  way."  Where  the  petition  alleged 
no  direct  injury  to  the  property,  the  evidence  must  be 
confined  to  injury  to  the  use  of  the  property,  and  can- 
not extend  to  any  depreciation  in  the  value  of  the 
property  itself.^  The  complaint  should  allege  that  the 
city  was  chargeable  with  fault  "at  the  thne  "  of  the  in- 
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jury,  and  that  it  was  "caused"  by  the  negligence  of 
the  city." 

1  Bushvllle  V.  Poe,  85  Ind.  83. 

2  Grlswold  v.  Gallop,  22  Conn.  208. 
8    Grlswold  v.  Gallop,  22  Conn.  208. 

4  Haire  v.  Kansas,  76  Mo.  438. 

5  Corey  v.  Bath,  35  N.  H.  530. 

6  Powers  v.  Woodstock,  38  Vt.  44, 

7  Snow  V.  Adams,  1  Cash.  443. 

8  Koble  V.  Bichmond,  31  Gratt.  271 ;  Cuthbert  v.  Appleton,  22  Wla. 
642. 

9  Kusterer  v.  Beaver  Dam ,  52  Wis.  146. 

10  Serrot  v.  Omaha  City,  1  Dill.  312. 

11  May  V.  Inhabitants  of  Princeton,  11  Met.  442.    And  see  Lee  v. 
Union  K.  R.  Co.  12  R.  I.  383. 

12  Hantingrton  v  Breen,  77  Ind.  29. 

13  Russell  V.  Burlington,  30  Iowa,  262. 

14  Bluffton  V.  Mathews,  92  Ind.  213. 

J  182.  Burden  of  proof. — The  jury  are  not  to  infer  a 
defect  in  a  highway  at  a  particular  time  and  place 
merely  from  the  fact  that  injury  was  sustained  at  that 
time  and  place,  but  they  may  take  that  fact  into  con- 
sideration in  connection  with  the  other  facts  in  the  case.^ 
To  sustain  an  action  against  a  town  for  a  defect,  the 
plaintiff  must  prove  that  the  highway  was  not  safe  and 
convenient ;  ^  that  the  injury  was  caused  by  the  defect ;  • 
and  that  he  was  in  the  exercise  of  ordinary  care  and 
prudence ;  *  but  he  is  not  bound  to  establish  as  a  dis- 
tinct affirmative  point  in  the  outset,  that  he  was  not 
guilty  of  negligence  in  his  own  conduct.* 

1  Church  V.  Cherryfleld,  33  Me.  460. 

2  Moore  v.  Abbott,  32  Me.  46. 

.  3   IJbbey  v  Greenbush,  21  Me.  47. 

4  I^arie  v.  Crombie,  12  Pick.  177  ;  Gleason  v.  Bremen,  50  Me.  222 ; 
Moore  v.  Abbott,  82  Me.  46 ;  Adams  v.  Carlisle,  21  Pick.  146  ;  Merrill  v. 
Sampden,  26  Me.  234  ;  Barber  v.  Essex,  27  Yt  62. 

5  Hill  V.  New  Haven,  37  Vt.  501. 

2  183.  Who  determines  whether  defect  exists. — The 
qtiestions  whether  there  was  a  defect  in  a  highway  and 
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whether  the  plaintiff  was  in  the  exercise  of  due  care  are 
for  the  jury;^  whether  a  town  has  done  all  it  oould 
reasonably  be  asked  to  do  to  make  a  highway  safe,' 
and  whether  a  pile  of  rocks  by  the  side  of  the  road,^  or 
a  cellar  along  the  line  of  a  public  street,^  or  obstructions 
not  in  the  traveled  part  of  the  way,  are  defects,^  are 
questions  of  fact  for  the  jury.  The  jury  also  deter- 
mines whether  the  repairs  are  such  that  a  highway  is 
safe  and  convenient ; '  whether  it  was  negligence  not 
to  remove  a  dead  horse  for  twenty-four  hours ; '  and 
how  long  a  defect  must  have  existed  to  charge  a  city 
with  constructive  notice.'  In  Vermont,  it  has  been 
held  that  what  constitutes  an  opening  in  a  highway  is  a 
question  of  law.* 

1  Harris  v.  Newbury,  128  Mass.  S21. 

2  Lee  v,  Barkhampflted,  46  Conn.  213. 
8   Lee  v,  Barkhampsted,  46  Conn.  213. 

4  Slack  V.  Portsmouth,  52  N.  H.  221. 

5  Bryant  v.  Biddeford,  88  Me.  193. 

8   City  of  Providence  v.  Clapp,  17  How.  161. 

7  Frltschv.  AUegheny,01Fa.St226. 

8  Sheel  V.  Appleton,  40  Wis.  12& 

0  Blodgett  v.  Boyalton,  14  Vt.  28<t.  Compare  Kelaey  v.  Glover,  U 
Vt  708 ;  Kce  v.  Montpeller,  19  Vt  470. 

2  184.  Wliethflir  isjvry  ia  proximate  reiiilt  of  delJMt.  — If 
there  are  two  efficient,  independent,  proximate  causes 
of  the  injury,  the  primary  being  one  for  which  the 
town  is  not  responsible,  and  the  other  being  a  defect  in 
such  way,  the  injury  cannot  be  said  to  have  been  re- 
ceived through  such  defect,  and  the  town  is  not  liable 
therefor ;  it  makes  no  difference  that  the  traveler  him- 
self was  in  no  fault.'  Where  a  horse  while  being  driven 
along  a  public  highway  becomes  frightened  at  a  defect 
therein,  and  runs  away  and  injures  himself,  the  wagoii, 
driver,  or  a  third  person,  such  injury  is  the  natural  and 
proximate  result  of  the  defect,  for  whieh  loeovwy  nmj 
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be  had.*  If  a  horse  going  oflf  a  highway  by  reason  of  a 
defect  therein  falls  upon  a  fence,  and  in  being  removed 
tlierefrom  with  reasonable  care  suffers  injury,  the  town 
is  liable.'  A  city  is  liable  for  the  death  of  a  person  run 
over  by  a  train  of  cars  before  he  could  arise  from  a  fall 
caused  by  a  hole  in  a  sidewalk,  if  the  same  was  not  re- 
paired within  reasonable  time  after  knowledge  of  the 
defect.*  If  the  plaintiflf's  negligence  intervenes  and 
contributes  to  the  injury  he  cannot  recover.* 

1  Moulton  V.  Sanford,  61  Me.  127. 

2  CHark  v.  Lebanon,  63  Me.  393 ;  Topeka  v.  Tuttlc,  6  Kan.  812 ; 
8.  C.  5  Kao.  425;  Merrill  v.  Claremont,  &S  N.  H.  468  ;  Willoy  v.  Bel- 
fast, 61  Me.  56r) ;  Lee  v.  Union  B.  B.  Co.  12  B.  1. 3J3.  Contra,  Marble  v. 
WorcKstor,  4  Gray,  SOo. 

3  Tuttle  V.  Holyoke,  6  Gray,  447. 

4  Schmidt  v.  Chicago  etc.  By.  Co.  83  111.  40S. 

5  Jenks  v.  WUbraham,  11  Gray,  142. 

g  185.  Evide&oe  of  BiBiilar  accidents  or  of  want  of  aooi« 
dents. — There  is  a  difference  of  opinion  as  to  whether 
evidence  of  like  accidents  at  the  place,  or  that  others 
had  passed  the  place  in  safety,  is  admissible.  Some 
cases  hold  that  evidence  of  similar  accidents  while  the 
walk  was  in  a  similar  condition,'  or  that  carriages  of 
third  persons  had  been  upset  there,''  was  inadmissible. 
Also  that  evidence  that  other  teams  had  passed  each 
other  in  safety  at  the  same  place  was  not  competent  to 
show  a  way  not  to  be  defective  in  point  of  width ;  ^  nor 
evidence  that  others  had  driven  with  considerable  speed 
without  injury  over  the  place  where  the  alleged  defect 
was.*  On  the  other  hand,  it  has  been  held  that  on  the 
question  whether  the  plaintiif' s  fall  on  a  slippery  side- 
walk was  caused  by  his  own  negligence,  evidence  that 
ot!iers  slipped  and  fell  at  the  same  time  was  admissi- 
ble ;  ^  that  the  fact  that  numerous  persons  passed  over 
the  walk  on  the  same  night  without  perceiving  any 
difficulty  or  danger  in  it  may  properly  be  put  in  evi- 
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dence  in  considering  whether  the  plaintiflf  used  due 
care.^  After  it  has  been  shown  that  for  several  years 
the  walk  was  in  the  same  general  condition,  it  is  com- 
petent to  show  that  other  persons  had  slipped  and 
fallen  at  the  place  where  the  injury  was  received  J 

1  Dlntrlot  of  Columbia  v.  Armes,  107  U.  S.  519 :  Hubbard  v.  Con- 
cord, 3o  N.  H.  52  ;  Collins  v.  Dorchester,  6  Cush.  3!)6. 

2  Hubbard  v.  Androscoggin  etc.  B.  R.  Co.  89  Me.  908. 

3  Aldrlch  v.  Pclham.  1  Gray,  610. 

4  Schoonmaker  v.  Inhabitants  etc.  110  Mass.  134. 

5  Aurora  v.  Brown,  12  111.  App.  122.    S.  P  ,  Avery  v.  Syracuae,  2Q 

Hun,  537. 

6  Fairburg  v.  Bogers,  2  111.  A  pp.  98. 

7  Quinlan  v.  Utica,  18  N.  Y.  Supr  217. 

g  186.  Other  qnestioni  as  to  admisBiUlity  of  evidoiioo. — 
In  an  action  against  a  private  individual  to  recover  for 
an  obstruction  placed  in  a  street,  the  ordinances  of  the 
city  are  admissible  evidence  to  show  that  the  place  ob- 
strucl^ed  was  a  public  street,  and  that  the  obstruction  was 
forbidden  by  law.^  That  the  city  authorities  have  im- 
proved the  condition  of  a  sidewalk  since  the  injury  is 
not  evidence  by  way  of  admission  that  it  was  previously 
def ecti  ve.2  It  is  competent  for  the  plaintiflf  to  prove  pay- 
ment by  the  town  of  damages  to  one  injured  from  the 
same  accident.'  Where  the  negligence  charged  is  the 
permission  of  an  obstruction  on  a  walk,  and  a  failure  to 
light  the  gas  lamps,  evidence  touching  the  location  and 
lighting  of  the  city  gas  lamps  in  the  vicinity  of  such  ob- 
struction at  the  time  of  such  accident  is  admissible.* 
Where  the  Injury  is  caused  by  a  defect  in  that  part  of 
the  highway  between  the  walk  and  the  carriage  way, 
evidence  that  such  inequalities  are  of  common  occur- 
rence in  other  towns  is  admissible,  but  not  evidence  that 
such  inequalities  are  not  deemed  portions  of  the  high- 
ways such  as  are  required  to  be  kept  in  repair.^  A 
town  cannot  be  allowed  to  prove  that  the  condition  of 
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the  highway  was  worse  in  other  places  than  at  the  place 
of  the  accident.^  Evidence  that  a  like  condition  existed 
on  roads  in  the  neighborhood  is  not  admissible  to  show 
want  of  due  care  on  the  part  of  the  plaintiff  or  driver,  in 
the  absence  of  evidence  that  either  of  them  was  famil- 
iar with  the  condition  of  the  highway.^  The  practice  of 
other  towns  in  regard  to  other  roads  is  not  competent ; ' 
nor  is  evidence  that  a  considerable  portion  of  the  roads 
within  the  limits  of  the  town  had  imperfections  similar 
to  those  caoslng  the  accident;*  nor  that  areas  such  an 
caused  the  injury  were  common,  and  that  it  was  cus- 
tomary  to  protect  them  as  the  one  in  question  was 
protected.^"  la  an  action  against  a  city  for  an  injury 
sustained  through  falling  into  an  excavation  not  sut&- 
ciently  protected,  the  defendant  cannot  introduce  evi- 
dence that  it  was  not  customary  among  builders  in  the 
city  to  erect  greater  protection  or  barricades  before 
simOar  excavations.^^ 

1  Western  Uulon  TeL  Co.  v,  Eyser,  2  Colo.  111. 

2  Cramer  v.  Barllngton,  45  Iowa,  6-7.  S.  P.,  Morrell  r.  Peck,  24 
Hun,  37. 

3  Grimes  V.  Keene  52N.  ILSno. 

4  Indianapolis  v  Gaston  53  Ind.  224. 

5  Ilaymond  v  Lowell  6  Cush.  524. 

6  Kyatt  v.  Rondout,  44  Barb.  383. 

7  Schoonmaker  v.  Inhabitants  etc.  110  IVCass.  134. 

8  Littleton  v  Richardson  32  N.  H.  59. 

9  Tripp  tJ.  Lyman,  37  Me  2.")0. 

10  Temperance  Ilall  Assoc,  v  Giles,  33  N.  J.  L.  260. 

11  Koester  v.  Ottumwa,  34  Iowa,  41. 

^  187.  Want  of  funds  or  impraoticability  as  a  dofense  for 
non-ropair.  — The  question  as  to  the  ability  of  a  town  to 
buUd  and  keep  in  repair  a  given  highway  is  to  be  con- 
sidered by  the  proper  tribunal  in  laying  out  an  original 
highway ;  but  their  finding  upon  that  point  is  con- 
clusive, and  remains  so  until  the  highway  is  discon- 
tinued J  this  question  cannot  be  raised  collaterally  in  a 
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suit  agidnst  &uc!i  town,  for  damages  for  an  injuiy 
caused  by  a  defect  in  its  highway.^  It  cannot  shield  it- 
self by  the  plea  that  it  had  no  funds  at  its  command  with 
which  to  keep  the  street  m  repair ; '  nor  will  the  fact 
that  it  has  expended  all  the  means  at  his  disposal  in  re- 
pairing the  streets  excuse  it ; '  nor  can  it  defend  on  the 
ground  that  it  is  already  indebted  to  an  amount  exceed- 
ing the  coxistitutional  limitation.^  A  township  having 
no  power  Ho  tax  itself  for  road  purposes  beyond  one  per 
cent  ou  the  county  valuation,  is  nevertheless  bound  to 
•erect  Walls  or  barriers  along  the  sides  of  its  roads  where 
they  %re  unsafe.^  But  where  the  trustees  are  not  au- 
t^Kdrtzed  to  raise  money  to  repair  a  walk,  no  action  lies 
for  failure  to  repair.^  Where  a  town  has  neglected  to 
Repair  a  road  which  it  was  its  duty  to  maintain,  it  is  no 
defense  to  show  that  this  part  would  be  of  no  immediate 
practical  use,  because  a  portion  of  a  bridge  with  which 
the  road  connected,  and  which  the  town  was  not 
obliged  to  maintain,  had  been  swept  away  and  not  re- 
built ;  ^  but  it  has  been  held  that  if  the  public  liavo  no 
means  of  access,  and  no  occasion  by  and  upon  which 
they  can  use  a  new  highway,  it  is  no  nuisance  for  l!:e 
town  in  which  it  is  located  not  to  build  and  keep  it  in 
repair.8 

1  Winsbip  V.  Enfield,  42  N.  H.  197. 

2  Burns  V.  Elba,  82  Wis.  60.1. 

8  Prldeaux  v.  Mineral  Point,  48  Wis.  518. 

4  Bloomlngton  v.  Perdue,  09 IIU  828. 

5  Scott  V.  SInntgomery,  05  Pa.  St.  444. 
-  6  Harrington  v.  Corning,  51  Barb.  80ft, 

7  Common  w.  t'.  Dcerfleld,  6  Allen,  449i 

8  State  V,  Bye,  C5  N.  II.  868. 

2  188.  Ooneral  duty  of  traveler  ac  to  oare. — To  sustain 
an  action  against  a  town  for  an  injury  from  a  defect, 
the  defect  alone  must  be  the  sole  cause  of  the  injury,* 
or  else  it  must  be  combined  with  some  matter  of  pure 
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accident  for  which  the  traveler  was  not  in  fault.'  If  the 
negligence  of  the  plaintiff  contributes  he  cannot  re* 
•cover.'  He  must  use  ordinary  care  to  avoid  the  injury.* 
All  xiet'sons  using  streets  and  sidewalks  have  a  right  to 
assume  that  they  are  in  good  and  safe  condition,  and  to 
jregulate  their  conduct  upon  this  assumption.^  They  are 
not  bound  to  look  far  ahead  in  order  to  guard  against 
obstructions  which  ought  not  to  be  suffered  to  exist;* 
"but  they  are  bound  to  take  notice  of  the  existence  of 
such  constructions  as  the  necessities  of  commerce  and 
the  convenient  occupation  of  residences  render  com- 
mon, and  if  injured  by  them  they  caniiot  recover.^  If 
one  errs  in  judgment  and  takes  a  side  track  upon  the 
hi{;hway  v/hen  the  main  track  is  passable  and  safe,  he 
cannot  recover  though  the  side  track  is  generally  used.* 
If  he  wal!^  carelessly  and  hastily,*  or  in  an  absent- 
minded,  inattentive  manner,^®  he  cannot  recover.  But 
the  fact  that  at  the  moment,  he  has  allowed  his  atten- 
tion to  bo  abstracted  by  a  horse  running  away  is  not 
contributory  ncgligence,^^  nor  is  the  fact  that  one  is 
looking  at  a  peddler's  wagon  on  the  opposite  side  of  the 
street  to  find  out  whether  the  name  thereon  was  the 
name  of  an  acquaintance.^'  The  fact  that  one  suffering 
from  rupture  and  walking  without  a  truss  stamped  on 
a  defective  place  in  a  highway,  is  not  conclusive  of  want 
of  ordinary  care***  Only  the  same  degree  of  care  to 
avoid  accidents  is  required  of  one  passing  along  the 
street  by  night  as  by  day,  although  in  the  former  case 
this  may  call  into  existence  greater  caution  and  watch- 
fulness.^* One  who  in  walking  along  a  sidewalk  in  the 
night  steps  upon  some  boards  which  he  supposes  to 
have  been  placed  there  to  prevent  people  from  walking 
on  the  other  part  of  the  sidewalk,  which  has  the  appear- 
ance of  being  freshly  tarred,  is  not  contributorily  negli- 
gent.^   Whether  to  travel  by  night  without  a  light 
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when  the  highway  is  wholly  obscured  by  darkiless  is 
want  of  ordinary  care,  is  a  question  for  the  jury  under 
the  circumstances.^* 

1  Howe  V.  Lowell,  101  Mass.  93., 

2  Ilawes  v.  Fox  Lake,  33  Wis.  438, 

8   Farrar  v.  Greene,  32  Me.  574 ;  Moore  v,  Shrereport,  3  La.  An.  MSk 

4  Nicks  V,  Marshall,  24  Wis.  139;  McLuury  r.  PfcCJrogor,  C 1  lowa^ 
717 ;  Haymond  v.  Lowell,  6  Cash.  S24 ;  Smith  v.  Smith,  2  l*ic'«u  G21 ; 
Harlow  V.  llumiston,  6  Cowen,  1Q9. 

5  Kenyon  v.  Indianapolis,  1  Wfls.  (Ind.)  129.  H.  P.,  Indianapolis 
V.  Gaston,  68  Ind.  224. 

6  Thompson  v.  Bridgwater,  7  Pick.  188. 

7  Bucschl.ig  r.  St.  L.  G.  L.  Co.  6  Mo.  App.  8S. 

8  Burr  v.  Plymouth,  43  Conn.  430. 

9  Lovenguth  r.  Bloomlngton,  71  111.  238. 

10  Chicago  v.  Blxby,  84  III.  82 ;  Vicksburg  v.  Kermessy,  54  Mfss.  a>L 

11  Wcisenberg  v.  Appleton,  23  V.^'is.  6d. 

U    Barstow  v.  Berlin,  34  Wis.  357.    Compare  DrlscoU  v.  Mayor,  18^ 
N.  Y.  Supr.  i:i. 

13  Royerson  v.  Ablugton,  IQZ  Mass.  526w 

14  Stler  V.  OHkuloosa,  41  Iowa,  353. 

15  Hutchison  V.  Collins,  CO  III.  410. 

16  Daniels  v.  Lebanon,  58  N.  H.  284 

i  189.  Knowlodge  of  defect,  efilsot  of. — If  one  is  familiar 
wi!:hthe  place  where  the  accident  occurred,  he  must  use 
more  care  in  passing  than  if  he  was  wholly  i^orant  of 
the  condition.^  Ho  must  use  a  degree  of  care  propor- 
tioned to  the  danger :  ^  but  he  is  not  bound  to  use  ex- 
traordinary care.*  Ho  is  simply  bound  to  use  such  care 
and  caution  as  one  of  ordinary  prudence  would  use 
under  the  circu  mstances.^  The  mere  fact  that  the  plaint- 
iif  Icnew  of  the  defective  condition  of  the  walk  or  high- 
way is  not  per  se  conclusive  of  negligence  on  his  part.* 
Where  he  had  knowledge  of  the  defect,  tlie  question 
wlielher  he  was  guilty  of  contributory  negligence  de- 
ponds  upon  whether  he  had  reasonable  cause  to  think 
lie  might  escape  from  it  by  means  which  he  had  adopted, 
and  whether  he  had  used  reasonable  care  in  making  the 
attempt.*    Though  knowledge  of  the  defect  is  not  oon- 
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dusive  of  negligence,  it  is  admissible  evidence  on  the 
question  of  contributory  negligence  J  If  he  did  not 
take  the  proper  precautions,^  or  could  have  avoided  the 
injury,*  or  it  occurred  through  his  inattention,*®  ab- 
straction," or  forgetfulness,**  he  cannot  recover.  If  ho 
knows  there  is  an  obstruction  and  atteippts  to  pass  the 
place,  when  in  consequence  of  the  darkness  of  the 
night  or  of  the  rise  of  the  water  he  cannot  see  it,  he  takes 
the  risk  upon  himself."  Where  a  city  had  left  a  small 
off-set  on  the  side  of  a  broad,  level  street,  and  the  plaint- 
iff acquainted  with  it  driving  along  one  dark  niglit 
found  the  wheel  of  his  wagon  going  down,  but  still 
drove  on  and  was  upset,  he  cannot  recover ;  '*  but  one 
who  knew  of  the  defect  and  was  watching  to  avoid  it, 
but  was  prevented  from  doing  so  on  account  of  a  blind- 
ing snow-storm,  is  not  contributorily  negligent,  it  ap- 
pearing that  all  the  streets  leading  in  the  direction  of  his 
home  were  equally  unsafe.*^  A  complaint  whose  alle- 
gations show  the  plaintilT's  knowledge  of  the  defect  is 
good,  where  it  also  contains  allegations  that  the  plaintiff 
at  the  time  was  in  the  exercise  of  due  care  and  without 
fault.^'  Where  the  plaintiff  knew  that  a  certain  walk 
was  unsafe,  and  that  there  was  another  walk  over  which 
she  might  have  passed  safely  to  her  destination,  it  is 
oontributory  negligence  for  her  to  take  the  unsafe  one.*^ 

1  Smith  V,  Lowell,  6  Allen ,  89l 

2  Owen  v.  Chicago,  10  liL  App.  46S,  S.  P.,  Wilson  v.  Trafalgar  etc. 
B.  Co.  03  Ind.  287. 

3  Hanlon  v.  Keokuk,  7  Iowa,  48S. 

4  Evans  v.  Utica,  69  N.  Y.  103 ;  Smith  «.  St.  Joseph,  45  Mo.  449. 

6  Osage  City  v.  Brown.  27  Kan.  74 ;  Maultby  v.  Leavenworth,  2S 
Kan.  7;3 ;  Beea  v.  Northflcld,  W  Pick.  04 ;  Whlttalcer  v.  West  Doyl- 
ston,  97  Mass.  273 ;  Mahouoy  v.  TVIct.  R.  K.  Co.  104  Mass.  73 ;  Thorn  us 
V.  V/.  U.  Tel.  Co.  100  Marjs;  ir>6;  I-Iawks  v,  Northampton,  121  Mass.  10.; 
Dowire  v.  Bailey.  131  Mass.  1C3;  41  Am.  Hep.  2i!):  Estclle  v.  LaLe 
Crystal,  27  Minn.  243;  McKcnzie  v.  Northfloli,30  Minn.  4:6 ;  Smith  t;. 
St.  Joseph,  45  Mo.  443 ;  Evans  t;.  Utica,  63  N.  Y.  IGG  ;  Weed  v.  Balston 
Spa.  76  N.  Y.  a33 ;  Kenworthy  v.  Ironton,  41  Wig.  647  ;  Montgomery 
V.  Wright,  72  AJa.  4U;  47  Am.  Rep.  422;  Kavanagh  v,  JanesvUle,  24 
'W1&618. 
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6  Thomas  v.  W.  U.  TeL  Co.  100  Maas.  1S8. 

7  Bmlth  V.  St.  Joseph,  45  Mo.  449 :  Forks  Township  v.  King,  84  Pa 
St.  230 ;  Estelle  v.  Lake  Crystal,  27  Minn.  243  ;  Frost  v.  Waltbam,  12 
Allen,  85.  * 

8  Macomb  v.  Smithers,  6  111.  App.  470 ;  Aurora  v.  Brown,  12  III. 
App.  122. 

9  Bloomlngrton  v.  Bead,  2  Til.  App.  542  ;  Scbaefer  v.  Sandnsky,  83 
Ohio  St.  246 ;  Burkln  v,  Troy,  61  Barb.  437 ;  Wilson  v,  Charlestown,  8 
Allen,  137. 

10  Richmond  v.  Courtney,  82  Qratt.  792. 

11  Oilman  v.  Deerfield,  15  Oray.  557. 

12  Brucker  v.  Covington,  69  Ind.  3.3 ;  35  Am.  Rep.  ^02, 

13  Mount  Vernon  v,  Dusocuhett,  2  Oray,  58&    See  Homelier  v. 
Elndall,  14  IlL  App.  229. 

14  Corlett  v.  Leavenworth,  27  Kan.  673L 

15  Aurora  v.  Dale,  90  111.  46. 

16  Murphy  v.  Indianapolis.  83  Ind.  76 ;  Toledo  W.  etc.  By.  Co.  v. 

Brannagan,  75  Ind.  400. 

17  Parkhill  v.  Brighton,  61  Iowa,  108 


190.  Gontribatory  neg^ligeaoe  of  one  driving. — A  trav- 
eler upon  a  public  highway  is  bound  to  ordinary  care 
and  prudence  in  providing  suitable  horses,  carriages, 
and  harness ;  ^  but  he  is  bound  to  nothing  more,  and  if 
injured  by  reason  of  a  defect  in  such  highway,  he  is  not 
precluded  from  recovering  by  proof  that  a  defect  in  the 
carriage  contributed  to  the  injury,  provided  the  defect 
was  not  known  to  him  and  he  was  in  no  fault  for  not 
discovering  it.^  The  plaintiff  must  show  not  only  ttiat 
he  did  not  know,  and  had  no  reason  to  suppose,  that 
defects  existed,  but  also  that  he  was  in  no  fault  in  not 
knowing  of  their  existence.'  The  fact  that  the  trav- 
eler's holdback  was  buckled  so  loosely  around  the  thill 
that  it  slipped  over  the  iron  does  not  import  such  negli- 
gence as  to  preclude  recovery ;  *  nor  does  the  fact  that 
a  nut  or  bolt  was  improperly  fastened  and  insufficient.' 
That  plaintiff  at  the  time  was  riding  a  gentle  horse  he 
was  accustomed  to  ride  bareback,  and  without  martin- 
gales, over  a  familiar  road  in  a  dark  night  does  not  show 
negligence  as  a  matter  of  law.<>  Whether  smoothness 
of  the  horse's  shoes  is  negligence  is  for  the  jury  to  de* 
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termine.^  The  plaintifr  is  not  by  necessary  Implloatloii 
chargeable  with  a  want  of  ordinary  care,  by  driving  with 
ordinary  skill  upon  a  defective  road  a  vicious  horse,  of 
whose  vicionsness  he  had  no  knowledge.^  But  if  the 
vicious  habit  of  a  horse  did  contribute  to  the  loss,  the 
plaintiff  cannot  recover.^  An  imperfection  of  vision 
in  a  horse,  even  though  the  same  contribute  to  the 
accident,  does  not  preclude  recovery  if  the  horse  was  a 
suitable  one  to  drive.^^  The  plaintiff  must  prove  he 
was  not  driving  at  a  greater  rate  of  speed  than  permit- 
tod  by  statute ;  ^^  but  even  such  a  rate  of  speed  is  no 
bar  if  it  in  no  way  contributed.^^  A  speed  of  ten  miles 
an  hour  over  a  wide,  level  road,  with  a  skillful  driver 
accustomed  to  the  road,  and  over  which  he  had  passed 
an  hour  before  without  perceiving  any  obstructions,  la 
not,  as  a  matter  of  law,  negligencc.^^  If  a  plaintiff  looks 
ahead  in  such  a  manner  as  persons  of  ordinary  pru- 
dence usually  do  in  riding  upon  a  highway,  he  is  in  the 
use  of  due  care.'^  If  while  riding  in  one  direction,  and 
looking  and  talking  to  persons  iu  another,  he  drives  into 
a  child's  swing  suspended  between  the  sidewalk  and 
the  traveled  portion  of  the  road,  he  cannot  recover.^ 
The  fact  that  one  was  violating  a  statute  by  trying  to  puss 
another  team  going  in  the  same  direction  is  no  bar  in 
the  absence  of  negligence  on  his  part.^^  But  if  he  so 
tarns  out  in  approaching  a  team  that  he  cannot  safely 
regain  the  center  of  the  highway,  and  adopts  the  dan- 
gerous alternate  of  driving  a.  heavy  team  down  a  steep 
bank,  he  cannot  recover."  Driving  down  a  street,  the 
dangerous  condition  of  which  is  concealed  by  a  light 
snow  juiSt  fallen,  is  not  negligence ;  nor  does  the  fact 
that  he  is  the  first  person  that  has  passed  since  the  fall 
of  snow,  as  shown  by  the  absence  of  tracks,  aflbct 
this.^  Driving  in  a  violent  storm  through  streets  witJi 
which  the  driver  is  unacquainted  is  not  per  9e  negU-^ 
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gence  precluding  recovery.*'  A  town  is  not  liable  to 
one  injured  while  using  the  highway  for  the  purpose  of 
horse  racing.  ^  If  a  horse  becomes  uncontrollable  by  be- 
ing.f  rightened,  getting  his  tail  over  the  line,  or  otherwise, 
and  while  so  uncontrollable  injury  happens  through 
a  defect  in  the  highway,  the  town  is  not  liable,^  unless 
the  accident  would  have  happened  despite  the  fact  that 
the  horse  was  uncontrollable.^  But  in  Missouri,  it  was 
held  that  where  the  driver  of  a  buggy  in  turning  from 
one  street  into  another  got  one  of  the  lines  under  his 
horse's  tail,  causing  the  horse  to  back  and  fall  into  a 
hole  in  an  embankment  on  which  the  street  was  built, 
that  the  town  was  liable.®  A  horse  that  merely  starts 
or  shies,  or  is  temporarily  not  under  the  driver's  con- 
trol, is  not  uncontrollable  within  the  above  rule.^  To 
account  for  the  violence  of  his  horse,  the  plaintiff  may 
show  he  has  just  passed  another  defect.^*  One  who 
ties  his  horse  outside  the  limits  of  a  highway,  using  due 
care,  cannot,  if  the  horse  gets  loose,  runs  upon  the  high- 
way, and  suffers  injury,  recover  therefor.*  Permitting 
a  woman  to  drive  a  horse  is  not  such  evidence  of  a  want 
of  ordinary  care  as  will  excuse  a  town  from  liability  for 
injury  sustained  from  defects  in  its  highway.^ 

1  Clark  V,  Bariington,  41 N.  H.  44 ;  Tucker  v.  Hennlker,  41 N.  H. 
817 ;  Hodge  V.  Bennington,  43  Vt.  45a 

2  Clark  v.  Barrlngton,  41  N.  H.  44  ;  Tucker  v.  Hennlker,  41  N.  H. 
817 ;  Palmer  v,  Andover,  2  Gush.  600 ;  Fletcher  v.  Barnet,  43  Vt.  192, 
Contra,  Combs  v.  Topsham,  88  Me.  204. 

8  "V^^ship  V.  Enfield,  42  N.  H.  197. 

4  liindflayv.  Danville,  45  Vt.  72. 

6  Hunt  v.  Pownal,  9  Vt  411. 

6  Stevens  v.  Boxford,  iO  Allen,  2S. 

7  Allen  v.  Hancock,  16  Vt.  230. 

8  Daniels  v.  Saybrook,  34  Conn.  877. 

9  Murdock  v.  Warwick,  4  Gray,  17&    See  Dennett  v,  Welltaurton. 

10  Wright  v.  Templeton,  132  Mass.  49. 

11  Tnttle  v.  Lawrence,  119  Mass.  278. 

12  Baker  v.  Portland,  88  Me.  199. 
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13  Reed  v.  Deerfleld,  8  Allen,  522. 

14  Hill  V.  Seekonk»  119  Mass.  85. 

15  Tuffree  V.  State  Centre,  57  Iowa,  638. 

16  Damon  v.  Scltuate,  119  Mass.  66.    Compare  Hall  v.  Ripley,  119 
wtaflS.  135l 

17  LiUle  V.  Brockton,  123  Mass.  611. 

18  Clark  v.  Lockport,  49  Barb.  580. 

19  Milwaukee  v.  Davis,  6  Wis.  377. 

20  McCarthy  v.  Portland.  67  Me.  167. 

21  Davis  V.  Dudley,  4  Allen,  557 ;  Fogg  i\  Naliant,  9S  Mass.  ^'i ; 
«.  C.  JOfl  Mass.  27a:  Howe  v.  LowHl,  lOl  Mass.  {« ;  Titus  v.  North- 
bridge,  97  Mass.  258 ;  Jackson  v.  Belleviea,  30  Wis.  250. 

22  Titus  v.  Northbridge,  97  Mass.  258. 

23  Hull  V.  City  of  Kansas,  54  Mo.  508. 

24  Titus  V.  Northbrldge,  fl7  Mass.  258  *  Haufe  v.  Fulton.  29  Wis.  297  ; 
fitone  V.  Hubburdston,  100  Mass.  49, 

25  Verrlll  v.  Mhiot,  31  Me.  299L 

26  Richards  v.  :Enfield,  13  Gray,  &44  S.  P.,  Commlngs  v.  Centre 
harbor,  57  N.  H.  17. 

27  Cobbf.  Standi8h,14Me.  196. 

i  191.  Using  highway  as  play-gronnd. — A  person  must 
V  "be  in  the  use  of  the  highway  for  the  purpose  of  travel 
to  be  entitled  to  damages  on  account  of  its  insulliciency.^ 
No  recovery  can  be  had  for  an  injury  from  a  defect  by 
one  who  was  using  the  highway  as  a  play-ground;* 
as  where  one  while  playing  tag  fell  into  a  sewer  and 
was  injured,'  or  caught  her  foot  between  the  planks  of 
a  sidewalk  and  twisted  it  in  trying  to  extricate  it.^  But 
it  lias  been  held  that  a  city  cannot  escape  liability  for 
an  Injary  sustained  by  a  boy  in  one  of  its  public  streets 
through  its  negligence,  by  showing  that  he  was  playing 
in  the  street  and  not  traveling  in  it;^  that  to  play 
upon  a  sidewalk  was  not  unlawful,  wronpj,  or  negligent, 
and  tliat  where  a  child  was  injured  in  consequence  of 
an  obstruction,  it  was  no  defense  that  he  was  playing 
upon  the  street  instead  of  using  it  for  the  ordinary 
purposes  of  travel ;  *  that  in  such  a  case  the  youth  and 
lack  of  discretion  of  an  infant  plaintiff  are  matters  to  oe 
considered  by  the  jury  in  determining  the  question  of 

contributory  negligence.^ 
Dkkbjsq  27x0.-26. 
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1  Sykes  t;.  Pawlet,  43  Vt  446. 

2  Blodgett  V.  Boston,  8  Allen,  237 ;  Tlghe  v.  Lowell,  119  Maas.  472 ; 
Lyons  V.  Brookllne,  119  Masa  491. 

8  Tighe  V.  Lowell,  119  Mass.  472. 

4  Blodgett  v»  Boston,  8  Allen,  237. 

5  Bonoho  v.  Vulcan  Iron  Works,  75  Mo.  401. 

6  McGuire  v.  Spence,  91 N.  Y.  303. 

7  Donoho  v.  Vulcan  Iron  Work^,  75  Mo.  401. 

2  192.  Ixgories  while  outside  of  traveled  path  or  from  de- 
fects outside  of  highway. — Generally  a  town  Is  not  liable 
for  an  injury  sustained  by  a  traveler  who  suffers  an 
injury  while  outside  the  limits  of  the  highway,*  A 
town  is  not  liable  for  defects  in  a  sidewalk  built  by  sn 
individual  upon  bis  own  motion  outside  of  the  limits.' 
Towns  are  not  obliged  to  maintain  fences  merely  to 
prevent  travelers  from  straying  from  the  highway;' 
but  the  want  of  a  safeguard  near  a  highway  may  be 
alleged  as  a  defect  in  the  road.^  To  render  a  town 
liable,  the  object  causing  th«  injury  need  not  be  withia 
the  highway,  if  so  connected  with  it  as  to  affect  the 
safety  and  convenience  of  ^  those  using  the  traveled 
track ;  but  if  it  is  within  the  located  limits  of  a  road, 
but  outside  of  the  traveled  track  and  not  so  connected 
with  it  as  to  affect  the  safety  of  travelers,  the  town  is 
not  liable.*  Where  an  injury  was  sustained  from  driv- 
ing, while  using  ordinary  care,  against  a  post,  and  it 
appeared  that  the  line  of  the  highway  was  not  indicated 
by  any  visible  objects,  that  the  post  which  occasioned 
the  injury  was  near  the  line  and  within  the  limits  of 
the  general  course  and  distance  of  the  travel,  and  that 
there  was  nothing  to  show  that  the  post  was  not  within 
the  way  intended  for  public  travel,  and  where  the  trav- 
elers were  accustomed  to  pass,  and  rendered  the  travel 
dangerous,  the  town  is  liable.*  A  town  is  liable  for  a 
defect  outside  of  the  traveled  portion  of  the  highway, 
where  the  traveler  uses  due  care  and  is  obliged  by  aa 
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obstruction  in  the  traveled  track  to  deviate  therefromJ 
If  sidewalks  or  street  crossings  are  obstructed,  or  are  in 
such  dang  rous  condition  as  to  deter  an  ordinarily  pru- 
dent man  from  using  them,  one  may  walk  elsewhere  ; 
if  he  does  so,  however,  without  sufficient  reason  and  is 
injured,  his  injury  cannot  be  imputed  to  the  negligence 
of  the  city.*  Where  a  city  has  declared  all  structures 
in  a  dangerous  situation  to  be  nuisances,  it  is  liable 
w^here  a  brick  wall,  the  remains  of  a  burned  building 
which  has  been  standing  two  years  upon  private  land 
upon  the  edge  of  a  sidewalk,  fell  and  killed  a  child  who 
was  in  a  building  a  foot  outside  the  sidewalk.*  No 
action  can  be  maintained  against  a  city  because  of  the 
fall  of  a  dangerous  wall  left  standing  after  a  fire  at  a 
point  remote  from  the  public  street .1®  The  question 
whether  a  dangerous  place  outside  the  limits  of  a  high- 
way is  so  near  as  to  render  the  road  unsafe  for  travel  is 
one  of  fact  for  the  jury.^^ 

1  Sparhawk  v.  Salem.  1  Allen,  30 ;  Ttsdale  v.  Norton,  8  Met.  888 1 
Yoan^r  t'.  Dist.  of  Columbia,  3  McAr.  187 ;  Monmoath  v.  Sullivan,  8 
XIL  App.  60 ;  Zettler  v.  Atlanta,  G6  Oa.  195. 

2  Doyle  v.  Vlnalhaven,  66  Me.  348. 

3  Sparhawk  v.  Salem,  1  Allen,  30. 

4  WlUey  v.  Portemouth,  85  N.  H.  303. 

5  Wheeler  v.  Westport,  30  Wis.  392. 

6  Coggeswell  v.  Lexington,  4  Cash.  907. 

7  Kelley  v.  Fond  du  Lac,  81  Wis.  179.  Oontnh  Tisdale  v.  Norton, 
3  Met.  388. 

8  O'Laoghlin  v.  Dubuque,  42  Iowa,  589. 

9  EUey  v.  Kansas,  60  Mo.  102. 
W   Cain  v.  Syracuse,  29  Hun,  105. 

U  Warner  v.HoIyoke,  112  Mas&  882. 


i  193  INNKEEFEBS.  90i 


CHAPTER  XXin. 

I19NKEEPERS. 

(  103.    General  liability  of. 

{  194.    Limitation  of  liability  by  notice. 

{  195.    Actions  against. 

i  198.    General  liabilities  of.  ^  There  is  a  differenoe  of 
opinion  among  judges  and  text-writers  as  to  the  liabil- 
ities of  innkeepers.    Some  cases  hold  that  he  is  bound 
for  extraordinary  diligence  in  preserving  and  returning 
the  property  of  his  guest  committed  to  his  care  or  that 
of  his  servants ;  that  he  stands  in  the  light  of  an  insurer 
or  carrier,  and  is  responsible  for  all  losses  except  those 
occurring  through  act  of   €rod,  the   public  enemies, 
or  the  act  of  the  guest  himself.^    This  view  is  adopted 
by  Saunders,'  Wm.  W.  Story,*  Chitty,*  and  F&rsons.^ 
On  the  other  hand,  it  has  been  held  that  he  is  not 
bound  to  the  stringent  liability  of  a  carrier  or  insurer ; 
that  while  he  is  bound  to  great  care  his   liability  is 
founded  on  negligence.'    The  view  in  favor  of  a  re- 
stricted liability  is  favored  by  Joseph  Story ,^  Wharton,' 
Jones,*  and  Addison.*'    The  peculiar  liability  of  an  inn- 
keeper exists  only  towards  those  who  stand  in  the  rela- 
tion of  his  guests,  and  for  property  brought  to  the  inn 
by  them  in  that  capacity.^    The  distinguishing  charac- 
teristic of  a  guest  is  that  he  is  but  a  temporary  lodger,  a 
wayfarer,  or  transient,  as  opposed  to  one  who  is  stop- 
ping a  fixed  period  at  an  agreed  rate.*'    The  liability 
ceases  when  the  relation  ceases ;  ^  but  although  the  re- 
lation has  ceased,  an  innkeeper  may  still  be  liable  for 
goods  left  in  his  charge.*^    A  mere  temporary  absence 
will  not  dissolve  the  relation.*^     To  render  an  inn- 
keeper liable   there  is    no  necessity  that   the  gooda 
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shoald  have  been  specially  deposited  in  his  care  or 
troaght  to  his  personal  notice,  he  is  liable  for  prop 
erty  brought  in  an  ordinary  and  reasonable  way  within 
the  inn,  xnfra  hospittum^  by  one  coming  as  a  guest.^* 
The  place  where  the  goods  are  is  not  the  test  of  respon- 
sibility ;  it  is  whether  they  are  in  the  custody  of  the 
innkeeper  or  at  the  risk  of  the  guest.^^  If  the  guest 
.  takes  personal  charge  or  custody  of  the  goods,  the  inn- 
keeper is  not  liable  for  their  loss ;  ^^  nor  is  he  where  the 
guest  intrusts  the  goods  to  another  guest  or  inmate  in 
whom  he  reposes  his  confidence.^*  Some  cases  hold 
that  his  liability  for  baggage  is  confined  to  reasonably 
neoessary  articles.^  Other  adjudications  deny  that  the 
liability  is  so  limited.*^  An  innkeeper  must  provide 
safe  stables  for  the  horses  of  his  guests."  Where  his 
house  is  in  the  neighborhood  of  a  railroad  station,  he  is 
liablo  to  one  coming  to  his  inn  for  the  negligence  of  the 
.drivers  of  a  carriage  employed  by  him  to  bring  trav- 
elers from  the  station  to  the  inn.^ 

1  Mateer  v.  Brown.  1  Cal.  221 ;  Sasseen  v.  Clark,  37  Oa.  242 ;  Pak* 
card  V.  Northcraft.  2  Met.  (Ky.)  439  ;  Shaw  v.  Berry,  81  Me.  478  ;  Nor- 
cross  V.  Noroross  53  Me.  163 ;  Burrows  v.  Trleber,  21  Md.  820 ;  Towson 
V.  Havre  de  Grace  Bank.  6  Har.  A  J.  47 ;  Mason  v.  Thompson,  9 
Pick.  280  284  ;  Sibley  v.  Aldrlch  88  N.  H.  553 ;  Glle  v.  Libby,  36  Barb. 
VO ;  Hulet  V.  Swift  42  Barb.  280 ;  Thickflton  v.  Howard,  8  Blackl  685 ; 
Manning  v.  Wells  9  Humph.  746, 

2  Saunders  Negligence,  {  212. 

3  Story  Contracts,  k  909. 

4  Chitty  Contracts,  11  Am.  ed.  675. 

5  2  Parsons  Contracts,  146. 

6  Cutter  v.  Bonney,  30  Mich.  269 :  18  Am.  Rep.  127  ;  Woodward 
tr.  Morse  18  La.  An.  156 ;  Kisten  v.  Hlldebrand,  9  Mon.  B.  72 ;  Read  v. 
Amidon.  41  Vt.  15 ;  McDanlels  v.  Robinson,  26  Vt  316 ;  Howth  v. 
Franklin .  20  Tex.  798  ;  Metcalf  v.  Hess,  14  IlL  129  ;  Johnson  v.  Rich- 
aidson.  17  111  302. 

7  Story  Bailments,  {  472. 

8  Wharton  Negligence,  2  678. 

9  Jones  Bailments,  {  94. 

10  Addison  Torts,  }  684. 

11  Mateer  v.  Brown,  1  Cal.  221 ;  Towson  v.  Havre  de  Grace  Bank. 
«  Har.  <fe  J.  47 ;  Carter  v.  Hobbs,  12  Mich.  52 ;  Ingollsbee  v.  Wood,  82 
jr.  Y.  877  S  8.  a  W  Barb.  426 ;  Jeffbrds  v.  Crump,  12  Phila.  500. 
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.  12  Johnson  v.  Reynolds,  8  Kan.  257  *  Lawrence  v.  Howard,  1  XJtali* 
142  ;  Pinkerton  v  Wood  33  Cal.  557  ;  Jolle  v.  Cardinal,  35  Wla.  118  r 
Lusk  V.  Belote,  22  Minn.  468 ;  Manning  v.  Wella.  9  Hnmph.  746 ;  Nell 
t'.  Wilcox,  7  Jones  (N.  C.)  146 ;  Norcross  v.  Norcross,  53  Me.  168 ;  Hall 
V.  Pike  100  Mass.  495 ;  Berkshire  Woolen  Co.  v.  Proctor  7  Cosh.  417- 

18   Miller  v  Peebles.  60  Miss.  819  -  45  Am.  Rep  423. 

14  Murray  v.  Clarke,  2  Daly,  102 ;  Adams  v  Clem,  41  Oa.  524 :  5  Am* 
Rep.  524 ;  Giles  v.  Fauntelroy,  13  Md.  126.  See  Seymour  v.  Cook,  5S 
Barb.  451. 

15  Grinnell  v.  Cook,  8  HiU,  400;  McDonald  v.  Bdgertan.  5  Barb* 
200. 

16  Packard  v.  Northcraft,  2  Met.  (Ky.)  439 ;  Norcross  v,  Noxeroos* 
53  Me.  163 ;  Burrows  v.  Trleber,  21  Md.  320  ;  McDonald  v,  ICd«rerton,  S 
Barb.  560.    See  Sasseen  v.  Clark,  37  Qa.  242. 

17  Centlivre  v.  Ryder,  1  Edm.  SeL  Cas.  278. 

18  Fuller  v.  Coats,  18  Ohio  St.  343 ;  Hawley  v.  Smith,  25  Wend.  ML 

19  Houser  v.  Tully,  62  Pa.  St.  92. 

20  Sasseen  v.  Clark,  37  Ga.  242;  Simon  v.  Miller.  7  La.  An.  800; 
Trleber  v.  Burrows,  27  Md.  136 ;  Myers  v.  CottriU,  5  Biss.  4B5. 


21  Berkshire  Woolen  Co.  v.  Proctor. 7 Cnsh. 417;  Snider  tr. ^..^wi., 
1  Yeates,  34  ;  Pinkerton  v.  Woodward,  83  CaL  657;  wUldna  v.  Barle* 
44  N.  Y.  1?2  ;  4  Am.  Rep.  655. 

22  Dlckerson  v.  Rodgers,  4  Hump.  179. 

23  Dickinson  v.  Winchester,  4  Cush.  114. 

§  194.  Limitation  of  liability  by  notioe.  — At  the  oom- 
mon  law,  an  innkeeper  for  the  purpose  of  securing  the 
.  safety  of  the  goods  of  his  gaesto  may  make  reasonable 
and  proper  rales  or  requirements  to  be  observed  by 
them,  and  if  the  goods  of  a  guest  who  has  knowledge 
of  the  rules  are  lost  solely  by  reason  of  his  neglect  to 
comply  therewith,  the  innkeeper  is  not  liable.^  By 
statute  now  in  England  and  in  many  of  the  United 
States,  innkeepers'  liability  is  limited,  and  they  are  al- 
lowed to  make  rules  and  regulations  oonoeming  the 
keeping  of  the  guest's  goods.'  Where  a  safe  is  provided 
at  the  office  for  the  keeping  of  the  money  and  Jewelry 
of  the  guest,  and  notice  thereof  is  posted  in  the  manner 
required  by  statute,  a  guest  who  fails  to  deposit  his 
money  and  jewelry  in  accordance  with  the  terms  of  the 
notice  cannot  recover  for  their  loss.*  Under  sach  a 
notice  and  statute,  an  innkeeper  is  not  liable  to  one  who 
fails  to  deposit  to  any  amount  or  for  any  value,  no4  even 
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for  a  sufficient  amount  of  money  for  the  guest's  ordinaiy 
traveling  expenses.*  Simply  offering  a  large  package 
containing  jewelry  without  stating  what  it  contained  to 
a  bookkeeper,  who  told  him  to  take  it  to  his  room  and 
that  it  would  be  just  as  safe  there,  is  a  '^  neglect  to  de- 
posit "  within  the  meaning  of  the  statute.^  Personal 
notice  to  the  guest  is  equivalent  to  posting  the  notice  in 
the  guest's  room.*  The  mere  posting  of  a  notice  in  a 
guest's  room  does  not  operate  as  notice  to  the  guest; 
and  unless  it  be  shown  that  the  guest  read  it,  or  that  his 
attention  was  called  to  its  contents,  or  that  he  ■  wilfully 
avoided  learning  the  same,  the  liability  of  the  Innkeeper 
will  not  be  afifectedJ  If  the  statute  requires  large  or 
plain  English  type,  and  the  notice  is  printed  in  small 
type,  it  is  not  sufficient.*  Where  the  statute  requires 
that  a  portion  of  the  act  shall  be  posted  up,  and  in  the 
notice  as  posted  a  material  portion  of  the  act  is  omitted, 
it  will  not  relieve  the  innkeeper's  common-law  liability,' 
Posting  notice  on  a  single  door  is  not  sufficient.^''  Notice 
£»mply  printed  at  the  head  of  the  register  will  not  lessen 
liability.il 

1  Fuller  V.  Coats,  18  Ohio  St.  843. 

2  Wharton  Negligence,  J  689. 

8  Elcox  V,  Hill,  98  U.  8.  218 ;  Stewart  t».  Parsons,  24  Wis.  241 ;  Hyatt 
V.  Taylor,  42  N.  Y.  258 ;  Wilson  v.  Halpln,  30  How.  Pr.  124 ;  8.  C.l 
I»aly,498. 

4  Hyatt  v.  Taylor,  51  Barb.  632.  8.  P.,  Bosenplaenter  v.  Baeasle, 
«N.Y.282. 

5  Bendetson  v.  French,  46  X.  Y.  266. 

6  Pnrvls  v.  Coleman,  21  N.  Y.  111.  But  see  Olson  v.  Crossman.  81 
Minn.  222 ;  Lanier  v.  Youngblood,  73  Ala.  587. 

7  Bodwell  V.  Bragg,  20  Iowa,  231. 

8  Porter  v.  Gllkey,  67  Mo.  236. 

9  Spice  V.  Bacon,  36  L.  T.  N.  8.  896. 

10  Beale  v.  Posey,  72  Ala.  878. 

11  Olson  V.  Crossman,  31  Minn.  222. 

2  195.  Actions  against — Contributory  negligence.  —  A 
^est  makes  out  a  prima  facie  case  when  he  shows  a 
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cleposit,  and  a  demand  and  refusal  of  the  thing  de- 
posited.^ The  innkeeper  is  liable  for  money  stolen,  the 
^est  himself  not  being  negligent,  where  there  is  no 
evidence  to  show  how  or  by  whom  it  was  stolen.*  There 
is  a  presumption  of  negligence  against  him  from  the 
mere  fact  of  loss.'  It  is  prima  facie  evidence  of  negli- 
gence.^ The  burden  of  proof  to  account  for  the  loss  and 
to  show  how  it  came  about  is  on  the  innkeeper.^  A 
guest  is  not  relieved  from  all  responsibility  in  respect 
to  his  goods  on  entering  an  inn ;  he  is  bound  to  use 
reasonable  care  and  prudence  in  respect  to  their  safety 
80  as  not  to  expose  them  to  unnecessary  danger  of  loss.* 
An  innkeeper  is  not  liable  for  a  loss  caused  by  the  per- 
sonal negligence  of  the  guest  himself.^  Gross  negli- 
gence need  not  be  shown.^  It  is  enough  that  he  has  by 
his  own  negligence  or  imprudence  exposed  his  goods  to 
peril,'  Want  of  ordinary  care  in  the  management  of 
the  property  by  the  guest  contributing  to  the  loss  dis- 
charges thei  innkeeper.^<^  He  is  not  liable  for  the  loss  of 
a  buggy  carried  away  by  one  whom  the  owner  has  per- 
mitted to  exercise  acts  of  ownership  over  it,  without  inter- 
fering or  informing  the  landlord  of  the  true  ownership.'' 
A  guest  is  not  bound  at  all  times  to  keep  his  room  locked 
to  entitle  him  to  recover  for  a  robbery.'*  In  such  a  case 
the  question  is  whether  the  loss  would  have  happened 
if  the  plaintiff  had  used  such  care  as  a  prudent  man 
might  be  expected  to  have  used  under  the  oiroum- 
stances.'*  Where  a  guest  handed  the  derk  his  pocket- 
book  for  safe-keeping  containing  one  hundred  and 
thirty-six  dollars,  he  is  not  negligent  in  not  informing 
him  that  there  is  money  in  the  pocket-book.'^  Failoie 
to  deposit  money  with  the  clerk  when  there  is  no  notice 
to  so  deposit  is  not  necessarily  negUgent.'^  A  guest  is 
not  negligent  in  consenting  to  occupy  a  room  with  a 
stranger  by  whom  his  goods  are  stolen.'^    If  the  guest's 
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contributory  negligence  is  relied  on  as  a  defense,  it  must 
be  set  out  in  the  answer.^'  Where  his  gross  careless- 
ness is  alleged,  the  evidence  of  such  negligence  must  be 
confined  to  the  time  when  the  guest  was  at  the  inn ;  and 
evidence  cannot  be  admitted  to  show  the  plaintiff's 
carelessness  before  coming  to  the  inn,  or  after  depart- 
ing from  it.^ 

1  Wiser  i;  Chesley  53  Mo.  M7. 

2  I>mibler  v.  Day,  12  Neb.  506  ;  41  Am  Rep.  772. 

3  Howthv  Franklin,  20  Tex  798. 

4  Ibeadv  Amidon  4lVt  15  18 

5  Johnson  v  Bichardson  17  111.  902 ;  McDaniels  v.  Robinson^  2$ 
Vt.  316.    See  Murray  v  Clarke,  2  Daly,  102. 

6  Beadt;  Amidon.  41  Vt  15. 

7  Elcox  V  Hill  96  U  S  218 

8  Fowler  v  Dorlon,  24  Barb.  384. 

9  Fowler  t;  Dorlon  24  Barb.  384 

10  Chamberlain  v  Masterson  26  Ala.  871 ;  Hadley  v.  Upshaw,  27 
Tex  547 ;  Profiles  v  Hall.  11  La  An  324. 

11  Kelseyv  Berry.  42111  460 

12  Buddenbnrg  v.  Benner  1  Hilt  84 ;  Batteraon  v.  Vogel,  10  Mo* 
App  235  Compare  Mnrehison  v  Sergent,  60  Ga.  206 ;  47  Am.  Rep. 
764 ;  Lanier  v  Voungblood,  73  Ala  587. 

13  Battersonv  Vogei  10  Mo.  App  235, 

14  Shoecraft  v  Bailey  25  Iowa.  553. 

15  Murchjson  ^  Sergent,  60  Qa  206  ;  47  Am.  Bep.  764. 

16  Olson  V  Crossman  31  Mmn.  222. 

17  OUe  V.  Llbby  36  Barb  70 

IS  Burrows  v.Tiieber,  21  McLaaoi 
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CHAPTER  XXIV. 

MASTER  AND  SERVANT. 

{  196.  Servant  accepts  ordinary  risks  of  service. 

{  197.  Duty  of  master  to  ^ve  notice  of  danger  of  employment 

{  198.  Duty  of  master  in  providing  tools  and  machinery. 

{  199.  Providing  safe  place  of  employment. 

{  200.  Master's  notice  of  defect— Necessity  and  sufficiency  of. 

{  201.  Servant's  knowledge  of  defect  in  macliinery.  or  danger  of 

occupation. 

I  202.  Liability  of  master  to  servant  for  negi^ence  of  co-servanL 

{  203.  What  is  a  common  employment  generally. 

J  204.  Superiors,  whether  co-servants. 

{  206.  Instances  of  servants  held  co-employees. 

{  208.  Duty  of  master  in  employing  servants. 

{  207.  Servant's  knowledge  of  incompetency  of  co-servant. 

1  208.  Negligence  of  co-servant  as  defense  to  negligence  of  master 
{  209.  Injury  to  servant  while  not  m  actual  performance  of  his  duty. 
{  210.  Contributory  negligence  of  servant— Qeneral  rule. 

{  21 1.    Servant  violating  instructions  of  master. 

2  212.    Employee  exposing  himself  to  danger. 

I  213.    Contract  limiting  liability  for  negligence. 

1  214.    Relationship  of  master  and  servant,  when  exists  as  betweeo 

master  and  servant 
{  215.    Burden  of  proof  in  action  by  servant  against  master. 

2  216.    Liability  of  employer  to  third  persons. 
2  217.    Acts  within  scope  of  employment. 

2  218.  Who  are  servants  so  as  to  charge  master  for  their  negUgenoe. 

2  219.  Liability  for  acts  of  independent  contractor. 

2  220.  Who  are  independent  contractors. 

2  221.  Joint  liability  of  master  and  servant < 

2  222.  Liability  of  servant  to  co-servant 

2  223.  Servant's  liability  to  third  persons. 

2  224.  Servant's  liability  to  master. 

§  196.  Servant  accepts  ordinary  risks  of  serviee.  —  A 
master  does  not  guarantee  the  safety  of  his  servants.* 
On  the  contrary,  there  is  no  rule  of  law  better  settled  than 
that  a  servant  in  entering  a  service  accepts  and  assumes 
the  ordinary  hazards  and  dangers  of  his  oocupation^ 
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Buch  as  are  Incident  to  it,  and  for  an  injury  sustained 
through  such  danger  he  cannot  recover.'  It  is  the  duty 
of  the  employee  without  warning  to  observe  due  care, 
and  any  omission  to  do  this  is  at  his  peril.'^  Where  he 
is  hired  to  do  a  dangerous  job  or  to  work  in  a  service  of 
peril,  if  the  danger  belongs  to  the  work  itself  or  to  the 
service  in  which  he  engages,  he  assumes  all  the  risks 
belonging  to  either.^  Where  there  is  no  danger  in  the 
work  or  service  itself,  and  the  peril  grows  out  of 
extrinsic  causes  or  circumstances  which  cannot  be  dis- 
covered by  the  use  of  ordinary  precaution  and  prudence, 
the  employer  is  liable  precisely  as  a  third  person,  if  the 
loss  or  injury  is  caused  by  his  negligence  or  want  of 
care.^  If  after  the  commencement  of  the  employment 
an  appliance  be  introduced  from  tne  use  of  which 
follows  a  risk  which  the  employee  knows  or  ought  to 
know,  that  is  if  the  risk  be  known  to  him  or  be  patent, 
he  assumes  this  risk  by  continuing  in  the  employment.* 
But  where  at  the  time  of  his  employment  ordinary 
blasting  powder  is  used,  and  subsequently  giant  powder 
is  used  without  his  being  informed  of  the  proper  mode 
of  using  it,  he  does  not  take  the  risk  of  injury  from  the 
use  of  the  latter.^  Where  injury  results  not  from  any- 
thing that  is  incident  to  the  employment,  but  from  a 
temporary  peril  to  which  he  is  exposed  by  the  negli- 
gent positive  acts  of  the  employer,  he  can  recover.^  If 
he  is  employed  to  labor  in  a  particular  capacity  and  no 
other,  and  is  compelled  to  work  at  a  business  much 
more  perilous  them  that  for  which  he  is  engaged,  and 
while  thus  laboring  he  receives  an  injury,  the  employer 
is  liable.*  Thus,  where  a  laborer  unversed  in  coupling 
cars  while  engaged  in  loading  freight  cars  was,  con- 
trary to  special  agreement,  ordered  to  connect  freight 
cars  connected  with  a  locomotive  and  was  crushed  to 
death  by  the  engineer's  careless  handling  of  the  looo- 
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motive,  the  dompany  is  liable.^^^  Where  a  brakeman 
was  ordered  to  do  yard  work  and  protested,  but  com- 
plied with  the  order  rather  than  lose  his  place,  the 
comx>any's  liability  to  him  is  greater  than  it  is  towards 
an  ordinary  yard  hand,  and  it  is  competent  for  him  to 
show  in  an  action  for  an  injury  sustained  that  he  pro- 
tested against  doing  the  work  when  ordered.^^ 

1  Sykes  v.  Packer,  99  Pa.  St  46S. 

2  O'Nell  V.  St.  L.  I.  M.  etc.  By.  Co.  8  McCrary,  423 ;  Palmer  v. 
Denver  etc.  Ry.  Co.  3  McCrary,  635  ;  Lopez  v.  Arizona  Mining  Oo.  1 
Ariz.  404 ;  Chicago  &  N.  W.  By.  Co.  v.  I>onahue,  75  IlL  106 ;  Toledo 
etc.  By.  Co.  V.  Black,  88  III.  112 ;  Indianapolis  B.  A  W.  R.  B.  Co.  v. 
Flanigan,  77  III.  865;  Whittaker  v.  Coombs,  14  111.  App.  498;  Chicago 
B.  etc.  B.  B.  Co.  V.  Abend,  7  111.  App.  130 ;  Wabash  etc.  By.  Co.  v. 
Deardorflf,  14  111.  App.  401 ;  Baldwin  v.  Chic.  etc.  B.  B.  Co.  fiO  Iowa, 
680 ;  Dow  ell  v.  Burlington  etc.  By.  Co.  62  Iowa,  629 ;  Kitterlngham  i». 
Sioux  City  etc.  By.  Co.  62  Iowa,  285 ;  Baltimore  &  Ohio  B.  R.  Co.  r . 
Strieker,  51  Md.  47 ;  Kenney  v.  Shaw,  133  Mass.  501 ;  Ycaton  v.  Boston 
etc.  B.  B.  Co.  135  Mass.  418 ;  Michigan  Cent.  B.  B.  Co.  v.  Smlthson,  45 
Mich.  212 ;  Morse  v.  Minn.  etc.  B.  B.  Co.  30  Minn.  465 ;  Howard  r. 
Miss.  Cent.  B.  B.  Co.  50  Miss.  178 ;  Baylor  v.  Del.  etc.  R.  R.  Co.  40 
N.  J.  L.  23 ;  Cruty  v.  Erie  By.  Co.  3  Thomp.  &  C.  244  ;  Gibson  v.  Erie 
By.  Co.  63  N.  Y.  440;  Sykes  v.  Packer,  99  Pa.  St.  465;  Johnson  r. 
Bruner,  6  Phlla.  5.>1 ;  Watson  v.  H.  &  T.  C.  By.  Co.  58  Tex.  434 ; 
Tlannagan  v.  C.  &  N.  W.  By.  Co.  50  Wis.  402 ;  Strohlendorf  v.  Bosen- 
thai,  30  Wis.  674  ;  Kelley  v.  C.  M.  etc.  B.  By.  Co.  53  Wis.  74 ;  Howland 
V,  Milwaukee  L.  S.  etc.  By.  Co.  54  Wis.  226. 

8    Chicago  <fc  N.  W.  By.  Co.  v.  Donahue,  75  111.  106. 

4  Perry  v.  Marsh,  25  Ala.  659;  Gibson  v.  Erie  By.  Co.  63  Hf.  T. 
449 ;  Watrion  v.  H.  &  T.  C.  By.  Co.  68  Tex.  434. 

6  Perry  v.  Marsh,  25  Ala.  659. 

6  Sowden  v.  Idaho  Q.  M.  Co.  55  Cal.  443, 452. 

7  Smith  V.  Oxford  Iron  Co.  42  N.  J.  L.  467 ;  36  Am.  Rep.  688L 

8  Falrbank  v.  Haentzsche,  73  111.  296. 

9  Chicago  etc.  B.  B.  Co.  v.  Harney,  28  lud.  28. 

10  Lalor  v.  Chic.  etc.  B.  B.  Co.  52  111.  401. 

11  Jones  v.  L.  S.  &  M.  S.  B.  B.  Co.  49  Mich.  573. 

g  197.  Duty  to  give  notioe  of  danger  of  employiiiMit.— > 
A  master  is  not  bound  to  give  instructions  to  warn 
servants  against  obvious  danger.^  And  it  seems  that  a 
master  need  not  expressly  notify  his  servant  of  a  risk, 
where  the  nature  of  the  business  and  of  the  risk  is  such 
that  the  only  effective  notice  he  can  have  is  from  his 
own  general  experience  and  the  visible  presence  of 
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that  from  ^hich  the  danger  is  to  be  apprehended.'  If 
there  exist  facts  known  to  the  employer  and  unknown 
to  the  employee,  increasing  the  risks  of  such  employ- 
ment beyond  its  ordinary  hazards,  the  employer  is 
bound  to  disclose  such  facts  to  the  employees ;  other- 
wise he  is  liable  as  for  negligence  in  case  of  injury 
from  such  unusual  risl^.^  The  law  will  presume  within 
limits  tliat  every  one  has  knowledge  of  certain  de- 
structive forces  in  nature,  and  accepts  employment  with 
reference  to  them,  as  that  fire  will  bum,  water  drown, 
Ihe  law  of  gravitation,  etc. ;  but  many  scientific  facts 
tending  to  endanger  life  are  not  within  the  intelligence 
of  ordinary  men.  A  laborer  employed  to  remove  hot 
slog  froBi  a  furnace  in  proximity  to  water,  will  not  be 
presumed  to  know  the  dangers  which  may  result  from 
the  explosion  sure  to  be  caused  by  the  contact  of  the 
hot  slog  and  the  water.^  The  proprietor  of  a  lime  kiln 
should  warn  an  inexperienced  laborer  on  the  kiln  of 
the  danger  of  falling  into  the  fire  by  the  removal  of  the 
stone  at  the  base,  and  the  consequent  subsidence  of  the 
mass  above,  upon  whieh  he  is  employed  to  work.^ 
Notice  of  the  change  of  schedule  time  when  a  certain 
train  passed  a  point  where  the  servant  worked  should 
be  given.<  A  master  placing  a  young  and  inexperienced 
person  at  work  in  a  dangerous  position  is  bound  to  give 
him  due  caution  and  instruction.^  An  inexperienced 
boy  of  seventeen  employed  to  work  on  a  visibly  danger- 
ous machine  is  entitled  to  warning  of  his  danger.^  And 
A  master  who  employs  a  boy  under  fourteen  to  attend 
a  hemping  cord  machine  in  a  cordage  factory,  without 
pointing  out  his  danger  to  certain  gearing  in  which  his 
hand  was  caught  and  injured,  is  unjustifiably  negpli- 
gent.*  But  he  is  not  bound  to  give  a  minor  employee 
notice  of  an  obvious  danger.^®  A  master's  neglect  to 
.givainstructions  to  a  child  employed  upon  machinery 
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will  not  make  him  liable  for  an  fiijnry  to  a  chOd  cansed. 
by  machinery,  if  the  child  has  acquired  from  any 
source  knowledge  liow  to  use  itJ^  Wliere  » master 
owes  the  servant  the  duty  of  notifying  him  of  a  special 
peril  to  be  encumbered  in  tbe  work  to  be  dons,  suebi 
duty  is  not  discharged  by  del^ating  itsperfoviaanoe  to- 
a  third  personJ^ 

1  Costellov  Jud8on,'21  Hun.  39& 

2  Michi«raii  Cent.  R.  B.  Co.  t;  Smfthflon,  45  Mfeh  21£ 

3  Strohlendorf  v  Boseothal  30  Wb  874. 

4  McGowan  v.  The  La  Plate  M.  A  8.  Co.  ar  McCnry  SBX     See 
Wheeler  V  WusonManuf  Co  lo5Mass  2U4 

6  Parkhurst  v.  Johnson.  SO  Mich.  70  ;  45  Am  Hep  ?S- 

6  Baltimore  <&  Ohio  R.  B.  Co.  v.  Whfttingto:!.  10  Gratt  906 

7  Hill  V.  Oust,  o5  Ind.  45.    See  O'Connor  v.  Adams.,  ISO'Kafli.  42T. 

8  DowUng  V.  Allen,  74  Mo.  13  ;  41  Am.  Bep.  298. 

9  Coombs  V.  N.  B.  C.  Co.  102  Mass.  572L 

10  Costello  V,  Judaon,  21  Hun,  396 ;  Fones  v.  ThllUpa^Zf  lak,  17 ;  4Z- 
Am.  Bep.  264. 

11  Sullivan  V.  India  Manuf.  Oo.  113  Mass.  391 

12  Wheeler  v.  Woson  Manuf.  Co.  135  Maa8«294. 

{  198.  Duty  of  master  in.  providing' took  aadmaefainory^ 
—  It  is  the  duty  of  a  master  to  provide  tools,  appliances^ 
and  machinery  reasonably  fit  for  the  purposes  of  the' 
occupation,  and  for  neglect  of  this  duty  be  i»  liable  to- 
one  who  is  injured  in  consequence.^  This  rule  also  ob- 
ligates the  master  to  keep  the  maohiaery  or  tools  in 
reasonably  good  repair.'  The  master  is  as  liable  for 
neglect  to  change  an  unsafe  machime  or  appliance  as  if 
it  had  been  originally  defective.'  It  is  the  master's  and 
not  the  servant's  duty  to  examine  the  machinery  and 
see  that  it  is  safe,  unless  it  is  specially  committed  to  the 
care  of  the  servant.^  The  employee  has  a  right  to  pre- 
sume that  the  master  has  done  his  duty  and  complied 
-with  the  law.*  A  railroad  compauy  mtust  exercise  con- 
tinual supervision  over  the  machinery  «nd  applianoea 
it  provides  for  the  use  of  its  emplo^ra^s*;*  but  it  is 
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lK>aiid  lo  par809  such  a  system  of  inspection  of  its  oars 
and  locomotives  that  it  would  embarrass  the  operation 
of  the  roadJ  The  above  rules  do  not  apply  where  a 
master  employs  servants  to  do  certain  work,  and  each 
servant  is  to  famish  his  own  tools,  tackle,  etc. ;  >  nor 
where  the  employment  is  f^r  the  purpose  of  hauling 
macdiinery  tlat  is  defective.*  In  providing  machinery, 
Appliances,  or  tools  for  the  use  of  his  servants,  the 
master  does  zkot  warrant  their  safety ;  he  is  not  an  in- 
surer of  their  £tness ;  he  is  not  required  to  see  that  they 
are  absolutely  safe.'^  He  is  not  bound  to  exercise  the 
highest  skiU,^^  n^r  extraordinary  care.*'  In  providing 
machinery  he  is  bound  to  use  only  ordinary  prudence 
and  caie ;  the  care  an  ordinarily  prudent  man  would 
use  under  the  circumstances.^*  This  would  be  meas- 
ured by  the  kind  of  machinery  necessary,  the  nature  of 
the  business,  the  incidental  hazards,  etc.^^  If  he  has 
used  a  very  hig^  degree  of  care  in  the  manufacture  or 
selection  of  Hie  implements,  he  is  not  liable.'^  He  is  not 
bound  to  furnish  the  safest  machinery,  nor  provide  the 
best  methods  for  its  operation ;  he  does  his  duty  if  it  is 
of  the  ordinary  character,  and  such  as  can  be  used  with- 
out danger  by  the  exercise  of  reasonable  care.^*  If  it  is 
such  as  is  in  ordinary  and  common  use,  it  is  sufficient, 
although  it  is  not  of  the  safest  kind.*^  But  where  the 
injury  was  caused  by  a  switch,  and  it  appeared  that  a 
new  form  of  switch  was  known  to  the  defendants,  and 
they  had  it  in  their  power  to  apply  it,  that  it  would 
have  reduced  materially  the  risk  of  accident,  and  that 
the  neglect  to  employ  this  improvement  caused  the 
accident,  the  defendant  was  held  liable.** 
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waU.  13  B«ah,  601 ;  BnzKeU  v.  Laconla  etc  Co.  48  Me.  113 ;  Le  OUr 
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4  Reber  v.  Tower,  11  Mo.  App.  199. 
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6  Brann  v.  C.  R.  I.  <&  P.  R.  Co.  53  Iowa,  fiOSk 

7  Smoot  V.  M.  <fe  M.  Ry.  Co.  67  Ala,  13. 

8  Harkins  v.  Standard  Sugar  Refinery,  122  Mass.  400L 

9  Chicago  A  N.  W.  R.  R.  Co.  v.  Ward,  61  111.  280. 

10  Mobile  etc.  R.  R.  Co.  t'.  Thomas,  42  Ala.  672 ;  Little  Rock  <ft  T.  S. 
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R.  R.  Co. «'.  Fredericks,  71  111.  2«M  ;  Wedgood  v.  Chicago  etc  B.  B.  Cc 
41  Wis.  478 ;  Columbus  etc.  R.  R.  Cc  Troesdi,  68  111.  54S. 

12  Cooper  v.  Central  R.  R.  44  Iowa,  134. 

13  Mobile  etc.  R.  R.  Co.  Thomas,  42  Ala.  672  ;  Little  Rock  AT.S, 
V.  Dulloy,  Ao  Ark.  602  ;  Camp  Point  Manuf.  Co.  v.  Ballou,  71  HI.  417; 
Wabush,  S.  L.  etc.  Ry.  Co.  v.  Fenton,  12  111.  App.  417  ;  Chicago  <&  A 
R.  R.  Co.  V.  Brtigonlor,  11  111.  App.  616;  Kronz  v.  White,  8  111.  App. 
683  ;  Chicago  &  A.  R.  R.  Co.  Mahooey,  4  IIL  App.  262 ;  LoaisvUle  dt 
N.  R.  R.  Co.  V.  Orr,84  Ind.  .W ;  Porter  v.  H.  &  St.  J.  R.  R.  Co.  71  Mo. 
66 ;  Palnton  v.  N.  C.  Ry.  Co.  83  N.  Y.  7 ;  Mo.  Pac.  R.  R.  Co.  v.  Lyde, 
67  Tex.  605 ;  Ex  parte  Johnson,  19  S.  C.  492 ;  Sanders  v.  £aiwaa 
Phosphate  Co.  19  S.  C.  510 ;  Hough  v.  Tex.  Pac  By.  Cc  UN^  U.  8. 
213. 

14  Jones  v.  N.  Y.  Cent  etc,  R.  R.  Co.  22  Hun,  281. 

15  Allerton  Packing  Co.  v.  Egan,  86  IIL  2SS. 

16  Payne  v,  Reese,  100  Pa.  St  301. 
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17  Cagney  v,  H.  A  St.  J.  R.  R  Co.  A9  Mo.  4l« :  Smith  v.  St  L.  K.  C. 
'Vtc  By.  Co.  69  Mo.  32 ;  Salters  v.  Del  etc.  Canal  Co.  5  Thomp.  <&  C.  559 ; 
4S.C3H:un,  338. 

18  Smithv.  N.Y.  &H.R.R.Co.6Duer,225w 

{  199.  Providing  safe  place  of  employment  — Not  only 
must  the  employer  famish  safe  and  ordinarily  suitable 
machinery  and  appliances  for  the  servant,  but  he  must 
■also  i>rovide  a  safe  place  for  him  to  perform  his  labor. 
It  Is  negligence  to  have  glass  exposed  in  the  lower  part 
<Qf  a  building  of  which  the  floors  are  not  laid,  and  in 
■which  workmen  are  carrying  materials  and  using  tools 
overhead,*  A  master  is  liable  where  injury  is  sustained 
T>y  an  employee  from  the  fall  of  a  part  of  a  building  in 
'which  she  is,  and  which  he  negligently  allows  to  remain 
insecure,*  or  where  he  negligently  provides  insufficient 
x3taging,'or  where  a  railroad  company  erects  an  insuffi- 
cient bridge,  or  suffers  it  to  become  so,*  or  allows  dan- 
gerous obstructions  or  erections  to  remain  near  its 
ti-ack,5  or  fails  to  keep  its  track  or  road-bed  in  a 
proper  state  of  repair,*  or  does  not  keep  its  train  prop- 
■erly  lighted  and  furnished  with  sufficient  brakes,^ 
And  an  injury  happens  to  an  employee  from  any  of 
these  causes  without  fault  of  his  part,  it  is  liable.  Simi- 
larly a  telegraph  company  is  liable  to  a  workman  in  its 
employ  for  injury  from  a  defective  telegraph  polo.*  A 
neglect  to  fence  ordinary  machinery  does  not  of  itself 
make  a  master  liable  for  an  injury  to  a  servant  prevent- 
able by  such  a  precaution.*  A  railroad  company  is  not 
bound  to  keep  its  track  in  such  repair  as  to  insure  the 
safety  of  its  servants,^**  nor  absolutely  bound  to  make 
all  nece'ssary  guards  against  danger  caused  by  ordinary 
storms  and  land-slides,  washouts  and  obstructions, 
which  might  endanger  the  lives  of  its  servants,"  nor 
to  make  fences  on  the  sides  of  its  roads.^'*  A  servant 
injured  by  &  low  bridge  while  standing  on  a  car  in  the 
cause  of  his  employment,^^  or  by  the  faU  of  a  bridge 
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which  the  company  has  used  ordinarj  care  in  provid- 
ing,** cannot  recover  for  injury  sustained  thereby^ 
Injuries  from  worn  and  defective  rails,**  or  from 
dangerously  constructed  switches,*^  have  been  held  to* 
be  within  the  ordinary  risks  of  the  employment.  If  the 
company  used  due  diligence  to  prevent  injury  from  a. 
broken  rail,  it  would  certainly  not  be  liable.''  Sate- 
structures  for  the  men  to  work  upon  must  be  pro- 
vided.*'* In  an  action  for  a  fall  from  defective  staging 
the  jury  must  be  satisfied  that  the  defendant  did  not 
use  ordinary  care.**  Where  the  employer  believed  and 
was  justified  in  believing  that  a  certain  weight  of  grain 
could  be  stored  in  his  building,  the  giving  way  ol  th&. 
building  without  warning  is  not  sufficient  to  render  hinr 
liable.^  Where  he  uses  ordinary  care  in  the  erectioni 
and  the  inspection  and  supervision  of  the  buUding  h» 
does  all  the  law  requires.^  To  allow  an  uncovered 
ditch  under  the  track  is  not  negligence,  where  the 
master  adopted  it  in  preference  to  a  covered  ditchyafter 
due  inquiry  as  to  whether  it  was  not  safer  than  a 
covered  ditch.^  If  a  manufacturing  oompany  has  a 
mill  properly  constructed  for  its  ordinary  business,  it  is 
not  in  the  absence  of  statutory  requirement  responsible 
for  not  providing  a  fire-escape.** 
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2  Byan  v.  Fowler,  24  N.  Y.  410.     - 
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B.  B.  Co.  2  Lans.  606  ;  Gonoll^^  PoUlon,  41  Barb.  866. 
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B.  B.  42  N.  H.  225;  Gibson  v,  Erie  etc.  B.  B.  Co.  5  Hun,  St ;  Hoaston 
etc.  By.  Co.  v.  Oram,  49  Tex.  841 ;  Besser  v.  Chic.  ±  N.  W.  By..OQt.4i 
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7  Chicago  etc.  R.  R.  Co.  v.  Taylor,  09  IlL  461. 

8  Byron  v.  N.  Y.  State  Printing  Tel.  Co.  28  Barb.  80l 

9  Sallivan  v.  India  Manul  Co.  113  Mass.  S06. 
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12  Langlois  v.  Butt.  etc.  R.  R.  Co.  19  Barb.  361. 

13  Baylor  v.  DeL  etc.  R.  R.  Co.  40  N.  J.  L.  23 ;  Baltimore  A  O.  R.  R. 
Co.  V.  Strieker,  51  Md.  47. 

14  Mansfield  Coal  A  Coke  Co.  v.  McEnery,  91  Pa.  St.  185. 

15  Michigan  Cent.  R.  B.  Co.  v.  Aostln,  40  Mich.  247. 

16  Lake  Shore  A  M.  S.  Ry.  Co.  o.  McCormick,  74  Ind.  440.    See 
McGinnls  v.  C.  8.  B.  Co.  49  Mich.  460. 

17  Henry  v.  L.  S.  <&  M.  S.  R.  R.  Co.  49  Mich.  495. 

18  A  rmonr  v.  Hahn,  111  U.  S.  313. 

19  Colton  V.  Richards,  123  Mass.  484.    See  Nolan  v.  Shlckle,  8  Mou 
App.  300. 

20  Dillon  v.  Sixth  Ave.  R.  R.  Co.  48  N.  Y.  Super.  283. 

21  Warner  v.  Erie  R.  Co.  39  N.  Y.  468. 

22  De  Forest  v.  Jewett,  19  Hun,  509. 

23  Jones  v.  Granite  Mills,  126  Mass.  84.  See  Keith  v.  Granite  Mills, 
126  Mass.  90. 

I  SOO.  Master's  notioe  of  defect,  necessity  and  snffioieacy 
of. — Where  an  employee  is  injured  in  consequ«)noe  of  a 
defect  in  the  machinery,  tools,  or  appliances  famished 
by  the  employer,  the  latter  is  not  liable  in  damages  un- 
less he  had  notice  of  the  defect,  or  ought  in  the  exercise 
of  his  duty  to  have  kno>vn  of  it.*  Positive  knowledge 
is  not  necessary.  If  it  was  discoverable  by  a  proper 
discharge  of  his  duty,  this  is  sufficient ; '  as  where  it 
might  have  been  known  on  an  ordinarily  careful  in- 
spection which  the  plaintiff  had  no  opportunity  to 
make.'  If  he  had  received  such  reports  of  the  machin- 
ery as  ought  to  have  put  him  on  his  guard  and  would 
have  led  to  knowledge,  he  is  liable ;  *  but  that  a  master 
might  have  known  by  the  use  of  ordinary  care  and 
diligence  that  a  tool  was  defective,  is  not  sufficient  to 
make  him  liable  for  injury  in  its  use,  irrespective  of  any 
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probability  of  harm  or  danger  in  using  it.*  Notice  of  a 
defect  in  the  machinery  by  a  co-servant  is  not  safflcient 
notice  to  a  master  to  bind  him ;  ^  but  notice  to  an  engineer 
in  charge  of  an  engine  of  a  defect  in  the  engine  is  notice 
to  his  employer  ;T  and  notice  to  a  superintendent  is 
notice  to  the  company  ;  *  but  not  notice  to  a  co-servant 
superintending  another  branch  of  the  work.*  Where 
the  master  employs  one  whose  duty  it  is  to  inspect  the 
machinery  and  appliances  and  see  that  they  are  kept 
in  repair,  knowledge  on  his  part  of  defects  is  notice  to 
the  master.^^^ 
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Hathaway,  6  Thouip.  <&  C.  1 ;  S.  C.  3  Hun,  553. 

4  Chicago  etc.  R.  R.  Co.  v.  Shannon,  43  IlL  338. 

5  LitUerock  &  F.  S.  R.  R.  Co.  v.  Puffey,  35  Ark.  002. 

6  Suroot  V.  Mobile  &  Mont  Ry.  Co.  67  Ala.  13 ;  Chicago  A  £astem 
ni.  R.  R.  Co.  V.  Hagor,  11  IlL  App.  498. 

7  Nashville  etc.  R.  R.  Co.  v.  Elliott,  1  Cold.  611. 

8  Quincy  Coal  Co.  v.  Hood,  77  111.  63  ;  Cone  v.  DeL  H  etc.  R.  R.  Cow 
81  N.  Y.  208  ;  37  Am.  Rep.  49L 

9  Richardson  v.  Cooper,  88  111.  270. 

10  Speed  i>.  A.  <ft  P.  R.  R.  Co.  71  Mo.  303  ;  Brabblts  v.  Chicago  etc 
R.  R.  Co.  38  Wis.  289 '  Malone  v.  Hathaway,  6  Thomp.  <&  C.  1 ;  8.  C.  S 
Hun.  553. 

g  201.  Servant's  knowledge  of  defects  in  machinery  or 
dangers  of  occnpation.  —  Although  there  are  defects  in 
the  machinery,  tools,  appliances,  or  structures  furnished 
by  an  employer,  or  the  dangers  of  the  occupation  are 
unusual,  still,  if  the  employee  knew  of  the  defects  in 
the  machinery^or  of  the  dangers  to  be  encountered  and 
oontinu^  in  the  employment,  he  will  be  regarded  as 
assuming  the  dangers  arising  from  such  defects    or 
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dangers,  and  cannot  recover  for  injuries  arising  tliere- 
from.*  This  is  so  though  there  is  no  other  tool  which 
he  can  use.^  A  servant  has  a  right  to  assume  without 
investigation  that  the  machinery  furnished  by  his 
master  is  safe.'  But  a  section  master  in  temporary 
charge  of  a  hand-car  must  note  such  defects  in  it  as  ar  3 
discoverable  in  reasonable  and  ordinary  diligence  iu 
the  course  of  his  employment.*  Similarly,  a  conductor 
of  a  train  must  use  ordinary  skill  and  judgment  in  in- 
specting the  machinery  and  cars.*  In  an  action  by  a 
locomotive  fireman,  the  fact  that  a  wheel  was  open  to 
his  inspection  and  so  worn  as  to  be  dangerous  does  not 
defeat  recovery,  as  it  is  a  matter  of  skill  to  determine 
how  much  wear  the  wheel  will  stand,  he  not  being 
an  expert.'  Where  the  injury  arose  from  an  uncovered 
"ditch,  the  fact  that  the  servant  had  been  employed  for 
several  months  in  a  place  where  the  defect  was  plainly 
visible  raises  a  presumption  that  he  assumed  tlie  risk.''^ 
Whether  the  servant  knew  of  the  danger  is  a  question 
for  the  jury.8  The  opinion  of  switchmen  as  to  whether 
the  deceased  had  been  in  his  employment  long  enough 
to  know  about  the  train  in  question,  and  whether  his 
employment  was  such  that  he  saw  or  might  have  seen 
this  train  every  evening,  is  inadmissible.*  It  is  not 
contributory  negligence  for  an  employee  who  is  in 
doubt  about  the  safety  of  the  place  where  he  has  to 
work  to  defer  to  the  opinions  and  assurances  of  those 
wlio  are  supposed  to  know,  and  from  their  position  ai  0 
bound  to  have  special  knowledge  as  to  whether  it  is  sa.'j 
or  noU^^  If  he  is  assured  by  his  employer  that  the  place 
where  he  is  ordered  to  work  is  safe,  and  he  relies  upon 
this  assurance,  he  can  recover  if  injured  without  negli- 
gence;^^ and  where  in  obedience  to  his  master  he 
incurs  the  risk  of  machinery  which  though  dangerous 
is  not  so  much  so  as  to  threaten  immediate  injury,  or  it 
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1b  reasonably  probable  may  be  safely  nsed  by  extra- 
ordinary caution,  the  employer  Is  liable  for  the  result- 
ing accident."  Wtiere  Ihe  employee  gives  notice  of  the 
defects  to  his  employer,  and  the  latter  promises  to 
remedy  them,  and  the  former  relying  on  this  assurance 
continues  to  use  the  appliances,  such  use  on  his  part  Is 
DO  defense  to  an  action  for  an  Injnry  soetained  witbin 
such  a  period  of  time  after  the  promise  as  would  b© 
reasonable  to  allow  (or  its  performance." 

V.  Brodle,  tn  C&l.  XK  ;  Malom  v.  Hnwley.  40  Cal.  «n  ; 

P.  K.  U.  Co.  a  CiL  IS ;  Uayden  d.  SmlQiTUls  elc.  Ct). 

afcerii.W.AA.K.R.Co.%Qa.aj31  Jobiisonv.  ^V.  A 

>  Go.  in !  Illinois  etc  B.  K.  Co.  V.  Jewell.  «  IlL  su  ; 

Co.  •.  Lynch,  90  IlL  (39 1  lUlnola  etc  B.  B.  Co.   t>. 

Hi:  Hobs  v.ioliiuon,SIIll.au;  Csmp  Point  Han  uf. 

n  IlL  41T;  Toledo  eto.  Br.  Co.  v.  Eddy,  Tt  III.   139; 

t.  R.CO.V.  BrlCE,  T3  IlLKTi  Ctilcoao  etc  B.  R.Co.  v, 
to  eto.  By.  Co.  v.  Aabuir^  IlL  &}  Chlcaf(a 
QB.  II  III.  App.  HT  )  LslieBlton  A  H.  8.  Sv. 
;  Chlcwo  B.  I.  etcB.  B.  Co.  d.  Clark,  1 1  111. 


App.Kf;  ChlcsKO  B.  I.  etcB.  B.  Co.  d.  Clark,  II  111. 

isv.  01eaaon,1IIL  App.ns;  Umtmck e. L.  8.  A  M.  8. 

la, Ml;  Morer  v.  Lower  Vein  Coal  Co.  M  town. 071 ; 
IO,B.  I.  etc.  It.  K.  Co.  IB  Iowa,27«;  Atchison,  T.  etc. 
iketllSKEn-lsaiSnlllTan  vTLouiivtlle  Bridie  Co.  • 
tll«ri.uonl:ielc.  Co.  IS  Me.  113 :  BnllLinare  etc.  S.  R. 
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^eeva,  n  fiuciL  ISS ;  Botafoid  v,  Mlcb.^Eni.  K 
5ar  V.  Toledo  etc  By.  Co. «  Mich.  iH-t  McUlc 
Mtoh.  «8 !  Foley  B.  d  A  N.  W.  Hy.  Co.  i»  Mich, 
neming  «.  St.  P.  *  D.  a.  R.  Co.  27  Minn,  lit;  I 
B.  B.  Co.  2B  Minn.  12«  1  Ut^vllt  V.  Paciac  B.  B.  C 
at-LoulBetc.By.  Co.  b  Mo.  4Ui  Potter  cUun 
Mo.  1(0;  Speed  w.  A.  A  P.  B.  R.  fco.  71  Mo.  SOS  j  i 

Mud  Ulver'etc.'B.B.CO.  i^  Bsrlier,  »  Ohio  St 
By.  Co.  V.  Knlttal,  U  Ohio  St.  MS  i  Coi^r  v.  B 
Manifleld  CMul  A  Coke  Co.  v.  HcEneTT,«l  Pk, 

MS :  Nonhetn  etc  B.  E.  Co.  v.  Huwon,  lii  Pr.  t 
Ke/ler  t.  S.  B.  B,  eta,  CO.  IS  R.  I.  H2 :  BoWimob 
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7  De  Forest  v.  Jewett,  19  Hnn,  500.  Compare  Aldrich  v.  MIrtlartrt 
etc.  Co.  20  8.  C.  5S9. 

8  Thompson  v.  C.  M.  etc.  By.  Co.  14  Fed.  Bep.  9M, 

9  Pemisylvania  Co.  v.  Conlan,  101  111.  DSL 

10  Saperlor  Iron  Co.  v,  Brickson,  30  Mich.  482. 

11  Daley  V.  Schoaf,  28  Hun,  314. 

12  Patterson  v.  Pittsburgh  etc.  B.  B.  Co.  76  Pa.  St.  8801 

13  Parody  «.  Chicago  M.  etc.  By.  Co.  15  Fed.  Bep.  20R ;  Conroy  v. 
Valcan  Iron  Works,  6  Mo.  App.  102 ;  Hough  v.  Texas  A  P  By.  Co. 
100  U.  8.  213.   See  Marsh  v.  Chlckerlng,  25  Han,  40S. 

2  202.  Liabilitf  of  master  to  lervant  for  ii«g^lig«iioo  of 
co-servant  —  General  mle. — The  rule  is  established  be- 
yond doubt  that  a  master  is  not  liable  to  one  employee 
^ho  is  injured  through  the  negligence  of  another  em- 
ployee, engaged  in  the  same  general  employment.^ 
X^och  employee  engaged  with  others  in  the  service  of  a 
common  master  takes  upon  himself  the  liability  to  in- 
Jury  resulting  from  the  negligence  of  his  co-employees ; 
tliat  hazard  is  incident  to  the  nature  of  the  employ- 
ment;' but  this  rule  only  applies  where  there  is  a 
common  business,  so  that  the  injured  servant  has  am 
opportunity  to  exercise  preventive  care  over  his  fellow- 
servant's  negligence.'  And  it  does  not  apply  so  as  to 
relieve  a  master  from  liability  where  a  servant  is  in- 
jured by  the  gross  negligence  of  a  co-servant.*  Minora 
are  within  its  operation ;  ^  but  where  a  railroad  com- 
pany employed  a  boy  of  fifteen  as  a  brakeman,  without 
the  consent  of  his  parents,  they  may  recover  damages 
for  injury  to  him  through  the  negligence  of  a  co-serv- 
ant resulting  in  his  death.*  A  statute  authorizing  a 
widow  to  sue  for  the  homicide  of  her  husband  cannot 
be  invoked  to  support  a  suit  against  her  husband's  em- 
ployer for  an  injury  resulting  in  his  death,  and  caused 
by  the  negligence  of  a  co-servant;^  but  damages  re- 
aolting  to  a  servant  from  injury  to  his  wife  through  the 
negUgenee  of  a  co-servant  may  be  recovered  from  a 
•master.*    A  defendant  cannot  rely  ui>on  the  defense 
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.  that  the  Injury  was  caused  by  the  negligence  of  anotfa.er 
employee  without  an  allegjation  thereof  in  his  answer  ; 
a  mere  averment  that  the  injury  was  caused  by  tlie 
plaintiff's  own  negligence  is  not  jsuflacient.* 

1    Ki9lley  v.  Belcher  etc.  M.  Co.  3  Sawy.  600;  Melville  v.  M.  etc 
n.  n.  Cr>.  4  McCrary,  1J4  ;  The  Harold,  21  Fol.  Ken.  428 ;  Mobile  etc. 
R.  R.  Co.  V.  Thorni^s,  42  Ala.  672 ;  Mobile  &  M.  Ry.  Co.  v.  Smitb, 
5)  Ala.  245;  Walker  v.  Boiling,  22  Ala.  294;  McDonald  v.  Kiizle- 
tiiie,f)J  Ca.L  35 ;  Yeomans  v.  Contra  Costa  S.  N.  Co.  44  Cal.7ll ;  Hogun 
V.  Central  Pacific  R.  R.  Co.  43  Cal.  129;  Summerha^'s  v.  Kunsr-s 
Pac.  Ry.  Co.  2  Colo.  4«4 ;  Western  etc.  R.  R.  Co.  v.  Adams,  oi  (ia.  270 : 
Sbiolds  V.  Yonge,  15  G  x.  »4J  ;  »I-DonaH  v.  E.  <fc  P.  M.  Co.  69  Ga.  Sao  ; 
8.  C.  fi7  Ga.  761 ;  McDade  v.  Ga.  R.  R.  Co.  60  Ga.  119 ;  Kenney   v. 
Cent.  R.  R.  Co.  61  Ga.  5)0 ;  Gartland  v.  Toledo  etc.  R.  R.  Co.  67  111. 
418 ;  Illinois  etc.  R.  R.  Co.  v.  Cox,  21  111.  20  ;  Lalor  v.  Chic.  etc.  R.  R. 
Co.  52  III.  401 ;  Chicago  otc.  R.  R.  Co.  v.  Murphv,  53  111.  3, 6;  Honrrr 
V.  111.  etc.  R.  R.  Co.  15  IlL  550 ;  Harms  v.  Sullivan,  1  IlL  App.  2S1 ; 
Sulli'-'an  v.  Toledo  ef^.  Ry.  Co.  53  In  !.  21 ;  Columbus  etc.  R.  R.  Co.  v. 
Arnold,  31  Ind.  174  ;  C  hicago  etc.  R.  R.  Cj.  v.  II  irvcy,  28  Ind.  2J  ;  licl- 
Irioh  V.  Williams,  81  InL  653 ;  Madison  etc.  R.  R.  Co.  r.  Bacon,  G  Ind. 
205;  Ohio  etc.  R.  R.  Co.  v.  Tindall,  13  I  :d.  366 ;  Sl:»«^tcry  W.Toledo 
etc.  R.  R.  Co.  23  In  1.  n ;  Sullivan  v.  Miss,  etc  R.  R.  Co.  11  Iowa- 
411 ;  Peterson  v.  Whltebroast,50  Iown,673 ;  Downr.  Kan.  etc.  R  v.  QoTs 
Kan. €42;  Union  Pac.  R.  R.  Co.  v.  Milliken,8Kan.  W7;  Union  Pac.  R.  R. 
Co.  V.  Yourg,  8  Kan.  G53  ;  Kan.  Pac.  R.  R.  Co.  v.  Salmon,  11  Ka.n.  83  ; 
Hubsh  V.  N.  O.  Co.  6  liH.  An.  438 ;  Satterly  v.  Morgan, S*  La.  An.  11C8  ; 
Carlo  V.  Bangor  etc.  R.  II.  Co.  43  Mo.  2GD  ;  Boauliea  v.  Portland  Co,  48 
life.  2)1 ;  Wonder  v.  Lalt.  ct?.  R.  R.  Co.  32  Md.  411 ;  Hayes  v.  West- 
ern etc.  R.  R.  Co.  3  Cush.  270 ;  King  v.  Boston  ets.  R.  R.  Co.  9  Cush. 
112 ;  Farvvell  v.  B.  etc.  R.  R.  Co.  4  Mt;t.  4J ;  Killca  v.  Faxon,  125  Muss. 
43") ;  Wood  V.  N.  B.  Coal  Co.  121  Mass.  252 ;  Hodgklnsv.  Eastern  R.  R. 
Co.  113  Mass.  419 ;  Jones  v.  Granite  Mills,  I'^e  Mass.  84 ;  Kelley  «. 
Boston  Lead  Co.  128  M;.ss.  456  ;  Kelley  v.  Norcross,  121  Mass.  aC : 
Smith  V.  Lowell  Manuf.  Co.  124  Mass.  114;   Curran  t>.  Merchants' 
Manuf.  Co.  r:0  Mass.  374  ;  ?,9  Am.  R'^p.  457 ;  Michigan  etc.  R.  R,  Co.  t», 
Leahey,  10  Mich.  193 ;  Quincey  Mining  Co.  v.  Kitts,  42  Mich.  34 : 
Hughes  V.  W.  A  St.  P.  R.  R.  Co.  27  »Ilnn.  137  ;  Collins  v.  ftt.  P.  <fe  S.  C. 
R.  R.  Co.  30  Minn.  31 ;  Memphis  etc.  R.  R.  Co.  v.  Thomas,  51  Miss. 
637  :  MoDermott  v.  Pacific  R.  R.  Co.  30  Mo.  115 ;  Rohbac'f  v.  Pacific 
R.  R.  Co.  43  Mo.  187;  Brothers  v.  Carter,  62  Mo.  372;  Anderson  v. 
N.  J.  etc.  Co.  7  Rob.  <^N.  Y.)  611 :  Sherman  v.  R.  <&  S.  R.  R.  Co.  15  Barb. 
574  ;  Brown  v.  Maxwell,  6  Ilill,  592 ;  Karl  v.  Mailll&rd,  3  Bosw.  5i;i ; 
Coon  V.  Syracuse  etc.  R.  R.  Co.  5  N.  Y.  4J2  ;  Sherman  v.  Rochester 
etc.  R.  R.  Co.  15  Barb.  574 ;  Tinney  v.  Boston  etc.  R.  R.  Ca  62  Barb.  218  ; 
Murphy  v,  B.  &  A.  R.  R.  Co.  69  How.  Pr.  107 ;  Baninger  v,  DeL  ^  H. 
Canal  Co.  13  Hun,  216 ;  Marvin  v.  Muller,  25  Hun,  163 ;  McCoeker  i:. 
L.  I.  R.  R,  Co.  84  N.  Y.  77,  reversing  S.  C.  21  Hun,  600 ;  Marphy  «.  B. 
&  A.  R.  R.  Co.  88  N.  Y.  146 ;  42  Am.  Rep.  240 ;  S.  C.  8  Abb.  N.  C.  41 ; 
Rose  t'.  Boston  etc.  R.  R.  Co.  68  N.  Y.  217  ;  Hardy  v.  Carolina  etc. 
R.  R.  Co.  76  N.  C.  5 ;  Pontan  v.  Wilmington  etc.  R.  R.  Co.  6  Jones 
(N.  C.)  245 ;  Columbus  etc.  R.  R.  Ca  v.  Webb,  12  Ohio  St.  475 ;  Whaa- 
Ian  V.  M.  R.  <&  L.  E.  R.  R.  Co.  8  Ohio  St  249 ;  Pittsburgh  etc  R.  R. 
Co.  V.  Devlnney,  17  Ohio  St.  197  ;  Manville  v.  Cleveland  etc.  R.  R,  Co. 
11  Ohio  St.  417 ;  Strange  v.  McCormlok,  1  Phlla.  156  ;  Wcger  ».  Penn. 
R.  R.  Co.  55  Pa.  St.  460 ;  Coldwell  v.  Brown,  53  Pa.  St.  4C3 ;  Murran  v, 
.  8.  R.  R.  etc.  Co.  1  McMull.  385 ;  Fox  v.  Sandford,  4  Sneed,  86 : 
Houston  &  G.  N.  R.  R.  Co.  v,  MiUer,  51  Tex.  280 ;  Moseley  v.  Chain« 
-berlain,  18  Wis.  TOa  ^  v. 'm.-^b* 
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2  Columbus  etc.  B.  B.  Co.  v.  Arnold,  31  Ind.  174. 

3  Cooper  V.  MuHtns,  30  Ga.  146  ;  Donaldson  v.  Miss.  etc.  B.  R.  Co. 
18  Iowa,  280. 

4  LoniRville  etc.  P..  B.  Co.  v.  Boblnson,  4  Bush,  507 ;  S.  C.  6  Bush, 

574 ;  Walker  v.  Boiling,  22  ^a.la.  294. 

5  Gartland  v.  Toledo  etc.  B.  B.  Co.  67  111.  4M  ;  Ohicajsro  etc.  B.  B. 
CJo.  V.  Harnej^  28  Ind.  28 ;  Curran  v.  Merchants'  Mannf.  Co.  i;^0  Mass. 
374  ;  39  .Am.  Bep.  4^7  ;  Houston  &  G.  N.  B.  B.  Co.  v.  Miller,  51  Tex. 
270. 

6  Hamilton  v.  G.  H.  etc.  By.  Co.  54  Tex.  556. 

7  McDonald  v.  E.  &  P.  Manuf.  Co.  68  Ga,  839 ;  S.  C.  67  Ga.  761. 

8  Gannon  v.  Housatonlc  B.  B.  Co.  112  Mass.  234. 

9  Conlin  v.  S.  F.  etc.  B.  B.  Co.  36  Cal.  404. 

• 

I  203.  What  is  a  commoxi  omployment,  generally.  —  The 
term  "fellow  servant"  includes  all  who  serve  the  same 
master,  work  under  the  same  control,  deriving  author- 
ity and  compensation  from  the  same  source,  and  are 
engaged  in  the  same  general  business.^  Co-servants 
are  such  as  are  engaged  in  the  same  service  and  subject 
to  the  same  control.^  Those  engaged  in  the  same  serv- 
ice, carrying  on  the  same  general  business  in  which  the 
usual  instrumentalities  are  used,  may  be  justly  called 
co-servants.'*  Common  employment  is  service  of  such 
kind  that  in  the  exercise  of  ordinary  sagacity  all  who 
engage  in  it  may  be  able  to  foresee  when  accepting  it 
the  danger  from  the  negligence  of  their  co-servants.* 
There  is  no  common  service  where  one  servant  is  em- 
ployed in  a  separate  and  disconnected  branch  of  the 
business  from  that  in  which  the  other  is  engaged.^  The 
rule  that  a  master  is  not  liable  to  a  servant  for  injury 
suffered  through  the  negligence  of  a  co-servant,  has  no 
application  to  a  case  of  common  employment  alone 
without  proof  of  a  common  master,*  This  rule  cannot 
be  applied  where  the  party  injured  and  the  party  injur- 
ing are  not  fellow-servants  of  the  same  master.  Thus,  a 
railroad  company  which  has  contracted  to  allow  another 
company  to  run  its  cars  over  its  track,  is  liable  for  an 
injury  to  a  servant  of  the  latter  company,  suffered 
Dberikg  NiiO.  — 28. 
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through  the  negligence  of  one  of  its  own  servants  J  And 
the  rule  is  not  applicable  to  a  case  where  an  injury  to  a 
servant  of  tenant's  had  been  occasioned  by  the  servant 
of  an  owner  employed  in  the  same  room  to  manage  an. 
engine  working  an  elevator  on  which  the  injury  oc- 
curred.* The  questions  as  to  what  constitutes  a  com- 
mon employment,  and  as  to  who  are  co-servants,  are 
questions  of  fact  to  be  determined  by  the  jury.* 

1  Wonder  v.  Bait,  etc  K.  K.  Co.  K  Md.  41L 

2  G  ravel  le  v.  M.  <ft  6t  L.  Ky.  Co.  3  McCrary,  852. 

3  Valtez  v.  Ohio  etc.  By.  Co.  95  HI.  600. 

4  M^AndrewB  r.  Bums,  39  N.  J.  L.  117 ;  MuUan  v.  Phlla.  etc 
Steamship  Co.  78  Pa.  St.  25. 

5  Ryan  v.  Chic.  &  N.  W.  R.  W.  Co.  60  Til.  171 ;  NashvlUe  etc- 
B.  R.  Co.  V.  Carrol,  6  Helak.  347 ;  Toledo  ete.  B.  R.  Co.  v.  O'Connor,  77 
111.  301. 

6  Svenson  v,  Atlantic  etc.  S.  S.  Co.  33  N.  Y.  Saper.  277. 

7  Smith  V.  N.  Y.  etc.  R.  R.  Co.  19  N.  Y.  127 ;  Sawyer  v.  Bntland  A 
B.  R.  R.  Co.  27  Vt.  870  ;  Catawisaa  R.  R.  Co.  v.  Armstrong,  49  Pa.  St. 
186.  Ami  see  Carroll  v.  Minn.  etc.  R.  R.  Co.  13  Minu.  U)  ;  Connolly  v. 
Buvidson,  15  Minn.  519. 

8  Stewart  v.  Harvard  College,  12  Allen,  58. 

9  Ilolton  V.  Daly,  4  III.  A  pp.  25 ;  Shedd  v.  Moran,  10  111.  App.  618  * 
Hass  1'.  Phila.  etc.  S.  S.  Co.  8J  Pa.  St.  20 J  ;  Devlne  v.  T.  <&  I.  M.  O.  L.. 
Co.  22  Hun,  26. 

g  234.  Superiors,  whether  co-servants. — Where  several 
persons  are  employed  in  the  same  general  service  and 
one  is  injured  by  the  carelessness  of  another,  the  em- 
ployer is  not  responsible,  though  the  negligent  servant 
Is  superior  in  his  grade  of  employment  to  the  one  in- 
jured.^ Many  cases  hold  that  this  rule  is  not  affected 
by  the  fact  that  the  superior  servant  was  one  whoso 
lawful  directions  the  inferior  was  bound  to  obey."  Thus, 
a  head  stevedore  and  an  under  stevedore,'  a  mate  and  a 
seaman,^  have  been  held  to  be  co-servants,  and  numer- 
ous decisions  have  pushed  the  rule  to  the  extent  of 
holding  that  a  foreman,  superintendent,  or  *'  boss  "  of 
the  work  is  a  co-servant  with  an  ordinary  employee, 
and  that  the  latter  cabnot  recover  for  an  injury  suffered 
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through  the  former's  negligence.*  Under  this  rule  the 
relationship  of  co-servants  is  not  ciianged  by  the  mere 
fact  that  under  certain  circumstances  a  foreman  was 
allowed  to  hire  and  discharge  hands,*  or  that  a  super- 
intendent received  for  his  services  half  the  profits.'  It 
i.^  only  where  a  master  withdraws  from  the  manage- 
ment of  his  business,  intrusting  it  to  a  middleman  or 
superior  servant,  or  where  as  in  case  of  a  corporation 
the  business  is  of  such  a  nature  that  tlie  general  man- 
agement and  control  thereof  is  necessarily  committed 
to  agents,  that  a  master  can  be  held  liable  to  a  servant 
for  the  negligence  of  one  thus  acting  in  his  stead.®  But 
the  weight  of  authority  seems  to  be  in  favor  of  tlie  propo- 
sition that  the  general  rule  that  a  master  is  not  liable  to 
a  servant  for  the  negligence  of  a  co-servant,  does  not 
apply  where  the  injured  servant  is  inferior  in  rank  to 
the  one  by  whose  negligence  he  is  injured,  and  is  un<ler 
the  direction  and  control  of  such  other,  and  is  bound  to 
obey  his  orders.'  A  master  is  liable  to  one  servant  for 
the  negligence  of  a  co-servant  to  whom  special  duties 
imposed  by  law  on  the  master  have  been  intrusted.*® 
If  the  act  is  one  pertaining  to  the  duty  the  master  owes 
to  his  servants,  he  is  responsible  to  them  for  the  manner 
of  its  performance."  Employers  cannot,  by  delegat- 
ing authority  and  absenting  themselves,  escape  liability 
for  such  acts.*'  Where  two  servants  are  employed  ujjon 
the  same  work,  and  one  of  them  without  authority  from 
the  employer  directs  the  other  to  use  a  machine  for 
dangerous  and  improper  purposes  for  which  It  was  not 
intended  or  provided,  and  he  complies  and  thereby  re- 
ceives an  injury,  the  employer  will  hot  be  held  liable.** 

1  Thayer  v.  St.  Louis  etc.  R.  R.  Ck).  22  Ind.  26:  Columbus  etc. 
R.  R.  Co.  1'.  Arnold,  31  Ind.  174 ;  Peterson  v.  Whitt'breust,  50  Iowa, 
S7.i ;  Shanck  v.  Northern  etc.  R.  R.  25  Md.  462 ,  O'Connell  v.  Bait.  etc. 
IX.  R.  Co.  20  Md.  212 ;  Albro  v.  Agawan  Csi»ak  Cot  CV  Cush.  75  ;  Foster  v, 
Minn  Cent.  R.  Co.  U  Minn.  36«c;  Bnywn  v.  W.  A  fet.  P.  R.  ll.  Co. 27 
Mtnn  162  ;  38  Am.  Rep.  28a ;  Sbermun  v.  Rochester  etc.  R.  R.  Co.  17 
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N.  Y.  153 ;  Coartncy  v.  Cornell,  49  N.  Y.  Super.  2S8 ;  Plttsbnivli  etc 
Ry.  Co.  V.  Lewis,  33  Ohio  St.  196 ;  Hard  v.  Vt.  etc.  It.  11,  Co.  32  Vt.  473. 

2  Lawler  v.  Androscoggin  R.  R.  Co.  62  Me.  463 ;  IIofna«rle  v.  N".  Y. 
Cent.  &  H.  River  R.  R.  Co.  55  N.  Y.  608. 

3  Mullen  v.  Steamship  Co.  9  Phila.  in. 

4  Halverson  v.  Neson,  3  Sawy.  562.  Contra,  Daub  v.  N.  P.  R.  R.  18 
Fed.  Rep.  625. 

5  Yager  v.  A.  M.  etc.  R.  R.  Co.  4  Ilughea,  1« ;  Collier  v.  Stetn- 
hcrdt,  51  Cal.  116  ;  McLean  v.  Blue  Point  Gravel  Min.  Co.  61  Cal.  255  ; 
McDonald  v.  E.  &  P.  Manuf.  Co.  67  Ga,  761 ;  S.  C.  63  (4a.  839  ;  Chicago 
&  T.  R.  R.  Co.  V.  Simmons,  11  III.  App.  K7 ;  Kenney  v.  Shaw,  133 
Mass.  501 ;  O'Connor  v.  Roberts,  120  Mass.  227 ;  Flyiin  v.  Salem,  1»4 
Mass.  3.51 ;  Avllla  v.  Nash,  117  Mass.  318  ;  Floyd  v.  Sugden,  1*1  Mass. 
533;  Marshall  v.  Schricker,  6:i  Mo.  308;  Hamilton  v.MounUdn  Iron 
Co.  4  Mo.  App.  5fi4 ;  Hoke  v.  St.  L.  K.  etc.  Ry.  Co.  11  Mo.  App.  674  ; 
Daubert  v.  Pickel,  4  Mo.  App.  5J0 ;  Beilfus  v.  X.  Y.  L.  E.  etc.  Ry.  C!o. 
2)  Hui,  5."j6  ;  Malone  v.  Hathaway,  64  K.  Y.  5;  Lehigh  Valley  Oo.  r. 
Jones,  8«  Pa.  St.  432;  Delaware  &  H.  Can-.l  Co.  v.  Carroll,  89  Pa.  St. 
374 ;  Kovstone  Bridge  Co.  v.  Newberry,  96  Pa.  St  246 ;  42  Am.  Rep. 
643 ;  Hoth  v.  Peters,  55  Wis.  405 ;  Dwyer  v.  Am.  Exp.  Co.  53  Win.  46.*t 

6  Hamilton  v.  Mountain  Iron  Co.  4  Mo.  App.  564. 

7  Zelgler  v.  Day,  123  Mass.  li:2. 

8  Malone  v.  Hathaway,  64  N.  Y.  5. 

9  Railroad  Co.  v.  Fort,  17  Wall.  55.J ;  S.  C.  2  Dill.  2.>.') ;  The  Clatsop 
Chief,  7  Suwy.  274  ;  Miller  v.  Union  Pac.  Ry.  Co.  17  Fed.  Rep.  67  ;  GlI- 
mo:e  v.  N.  P.  R.  R.  18  Fed.  Rep.8P6  ;  GravoUe  v.  M.  &  ^t.  L.  Ry.  Co.  3 
McCrary,  :.52;  Beeson  v.  Gree:i  Mountain  Gold  Min.  Co.  57  Cal.  20;  Wil- 
son r.  WiiUraantic  L.  Co.  TO  Conn.  433 :  47  Am.  Rep.  ( «>  ;  Chicago  etc 
R.  R.  Co.  V.  McLellen,84  lil.  10) ;  Toledo  etc.  R.  R.  Co.  t>.  Ingrahum,77 
Iil.309;  ("hlcjtgoetc.R.  R.Co.  r.  May,  108 111. 2d3;  Mite hcJl  v. Robinson, 

80  Ind.  281  ;  41  Am.  Rep.  812  ;  Gormloy  v.  Oliio  &  Tliss.  Ry.  Co.  72  Ind. 
31  ;  Ilobcn  v.  Burlington  etc.  R.  R.  Co.  20  Iowa,  562;  Kansas  Pac.  Ry. 
Co.  t'.  Little,  19  Kan.  2;57 ;  Chicago  etc.  Ry.  Co.  v.  Bayfield,  »7  Mich. 
205 ;  Ryan  v.  Bogoley,  50  Mich.  17? ;  45  Am.  Rep.  85 ;  Drymala  v, 
Thompson,  26  Minn.  40;  Dowling  v.  Allen,  73  Mo.  13;  41  Am.  Rep. 
2)8;  Devany  v.  Vulcan  Iron  Worl:s,  4  Mo.  App.  2'6;  Gormly  r. 
Vulcan  Iron  W^orks,  61  Mo.  432 ;  Corcoran  v.  Hoibrook,  59  N.  Y.  517  ; 
Bradlcv  v.  N.  Y.  Cent.  R.  R.  Co.  62  N.  Y.  OJ ;  llagan  v.  Tucker,  li 
Hun,  :M7  ;  McCosker  v.  L.  I.  R.  R.  Co.  21  Hun;6t0 ;  8.  C.  59  How.  «p. 
208  ;  Warner  v.  Erie  R.  R.  Co.  43  Btirb.  558  ;  ConvI  s  v.  R.  A  D.  R.  R. 
Co.  84  N.  C.  309  ;  37  Am.  It'  p.  620 ;  Dobbin  v.  Richmond  c  tc.  R.  R.  Co. 

81  N.  C.  448  ;  Little  Miami  R.  R.  Co.  v.  Stovers,  23  Ohio  St.  415 ;  C. 
etc.  R.  R.  Co.  V.  Keary,  3  Ohio  St.  201 ;  Borca  Stone  Co.  r.  Kroft,  SI 
Ohio  St.  287  ;  Haines  v.  East.  Tenn.  etc.  R.  R.  Co.  3  Cold.  222 ;  Texas 
Mexican  Ry.  Co.  v.  W'hitmore,  58  Tex.  270 ;  Brabbits  v.  Chic.  etc. 
R.  R.  Co.  38  Wis.  283 ;  Schultz  v.  Chic.  etc.  Ry.  Co.  43  Wis.  C75. 

10  Fones  v.  Phillips,  39  Ark.  17. 

11  Crispin  v.  Babbits,  81  N.  Y.  516. 

12  Corcoran  v.  Holbrook,  59  N.  Y.  617.  See  Mitchell  v.  Robinson. 
%0  Ind.  2J1 ;  41  Am.  Rep.  812. 

13  Felch  V.  Allen,  98  Mass.  672. 

§  205.  InstaxLces  of  servants  lieldoo-omployees.-  ^ne  fol- 
lowing employees  have  been  held  to  bo  co-servants 
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-w^ithin  the  general  rule  exempting  an  employer  from  lia- 
bility to  one  employee  for  an  injury  Rustained  through 
the  negligence  of  a  co-employee :  Brakemen  and  engi- 
neers,* brakemen  and  train  dispatchers,*  brakemen  and 
car  inspectors,'  brakemen  and  firemen,*  brakemen  and 
flagnien,»  brakemen  and  yard  masters,*  brakemen  and 
tliose  making  up  the  train,^  brakemen  and  conductors,* 
conductors  and  engineers,®  conductors  and  surveyors,^* 
conductors,  telegraph  operators,  and  firemen,*^  engi- 
neers and  those  who  make  up  the  trains,"  engineers  and 
switch  tenders,**  engineers,  brakemen,  and  shovelers 
employed  on  a  construction  train,**  engineers  and  track 
repairers,*^  engineers  and  firemen,**  engineers  of  differ- 
ent trains  belonging  to  the  same  company,"  engineers, 
firemen,  and  road  masters,**  engineers  and  telegraph 
opei"ators,*'  engineers  and  those  w^ho  couple  cars,*  en- 
gineers and  those  employed  to  unload  cars  under  the 
conductor's  direction,**, engineers  and  car  repairers,** 
flagmen  and  switch  tenders,**  switchmen  and  car  in- 
spectors,** track  repairers  and  servants  who  negligently 
pile  wood  upon  a  tender, **  masons  and  carpenters  en- 
gaged on  the  same  building,-^' engineers  in  mines  and 
those  engaged  in  excavating  thechaf t  and  loading  rock.*^ 
engineers  of  elevators  and  servants  injured  by  its  fall,** 
persons  breaking  and  blasting  ore  and  those  loading 
and  wheeling  it  out.*®  On  the  other  hand,  the  following 
have  been  held  not  to  be  co-servants  within  the  general 
rule :  Track  repairers  and  firemen,'®  brakemen  and 
section  hands,'*  braliemcn  and  section  foremen,'* switch- 
men and  section  foremen,"  servants  whose  duty  it  is  to 
repair  machinery  and  servants  whose  duty  it  is  to  use 
the  machinery,'*  firemen  who  use  a  boiler  and  the 
boiler  raanufacturer,'^  firemen  and  telegraph  operat- 
ors,'* day  laborers  on  a  railroad  track  and  engine  driv- 
ers,'^  a  detective    employed  by  a  railroad  company 
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and  a  servant  in  charge  of  a  hand-car  on  which  he  is 
riding,'*^  agents  of  a  railroad  company  intmsted  with 
the  purchasing  of  engines  and  the  servants  operating 
them,^  workmen  injured  by  the  falling  of  a  scaflbld 
and  the  person  who  built  it.^ 

1  PIttsbnrgh,  Cln.  etc.  Rj.  Co.  v,  Ranney,  87  Ohio  St.  des ;  Jf  oran 
V.  N.  Y.  etc.  B.  R,  Co.  67  Barb.  96:  Nashville  etc.  R.  R.  Co  v.  Whelesa, 
10  ?A»a,  741 ;  43  Am.  Rep.  317;  Pittsburgh  etc.  Ry.  Co.  v  Lewis  3J 
Ohio  St.  196 ;  RandaU  v.  B.  etc  R.  R.  Co  100  U.  S.  478 

2  Robertson  v.  T.  H.  &  T  R.  R.  Co.  78  Ind  77  ;  41  Am  Rep  f&2L 

3  Smith  V.  Potter,  46  Mich.  258 ;  41  Am.  Rep.  161 ;  Chlc»j?o  A  A 
R.  R.  Co.  V.  Bra^onler,  11  111.  App.  516b  But  see  Long  v.  Pac.  R.  K 
Co.  66  Mo.  225 ;  Condon  v.  Mo.  Pac.  78  Mo.  567. 

4  Kersey  t>.  K.  C.  etc.  R.  R.  Co.  79  Mo.  362  ;  Greenwold  v.  M.  &  H. 
etc.  R.  K.  Co.  49  Mich.  197.  Compare  Houston  etc.  Ry.  v.  Murceiles, 
6^  Tex.  334. 

5  Cooper  v.  Mil.  etc.  R.  R.  Co.  23  Wis.  668. 

6  Besel  v.  N.  Y.  etc  R.  R.  Co.  70  N.  Y.  17L 

7  Hodgklns  v.  Eastern  R.  R.  Co.  119  Mass.  419. 

8  Bow  V.  Kansas  etc.  Ry.  Co.  8  Kan.  642. 

9  Ragsdale  v.  Memphis  etc.  R.  R.  Co.  59  Tenn.  428.  OorUrat  Ross  v. 
C.  M.  etc.  Ry.  Co.  2  McCrory,  235. 

10  Ross  V.  N.  Y.  etc.  R.  R.  Co.  5  Hua,  488. 

11  Slater  v.  Jewett,  81  N.  Y.  61 ;  89  Am.  Rep.  627. 

12  Union  Pac.  R.  R.  Co.  v.  Young,  8  Kan.  658 ;  Union  Pac.  R.  R.  Co. 
V.  Mllllken,  8  Kan.  617. 

13  Chicago,  R.  r.  etc.  R.  R.  Co.  v.  Henry,  7  IlL  App.  822  ;  Smith  v. 
M.  etc  R.  R.  Co.  18  Fed.  Rep.  625. 

14  St.  Louis  etc.  Ry.  Co.  v.  Brltz,  72  m.  266  ;  Thompson  r.  Cbif aifo 
etc.  Ry.  Co.  18  Fed.  Rep.  230. 

15  Chicago  etc.  R.  R.  Co.  v.  Murphy,  88  III.  836  ;  Rohbeck  v.  Pac, 
R.  R.  Co.  43  Mo.  187.  OontrOt  Pittsburgh  etc  Ry.  Co.  v.  Powers,  74  lit 
Ml. 

16  Bull  V.  M.  <ft  M.  Ry.  Co.  67  Ala.  206. 

17  Chicago,  St.  L.  etc.  R  R.  Co.  v.  Doyle,  60  Mlaa.  877. 

18  Walker  v.  B.  &  M.  R.  R.  Co.  128  Mass.  8. 

19  Dana  v.  N.  Y.  etc.  R.  R.  Co.  23  Hun,  4731 

20  Wilson  V.  M.  etc.  R.  R.  Co.  18  Ind.  228. 

21  Chicago  etc.  R.  R.  Co.  v.  Keefe,  47  IlL  108. 

22  Valtez  v.  O.  etc.  Ry.  Co.  85  111.  500. 

23  Sammon  v.  N.  Y.  etc.  R.  R.  Ca  flZ  N.  T.  2B0L 

24  Gibson  v.  N.  C.  R.  R.  Co.  22  Hun,  288. 

25  Foster  v.  Minn.  Cent.  R.  Co.  14  Minn.  aoOi 

26  Mercer  v.  Jackson,  54  111.  397. 

27  Buckley  v.  G.  <&  C.  S.  W.  Co.  8  Sawy.  8M ;  S.  C.  14  Ffed.  Hep.  833L 

28  Strlngham  v.  Stewart,  04  How.  Pr.  5 ;  8.  C  27  Han,  662. 
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29  Kielley  v.  Belcher  etc  Ifinlng  Co.  51  Miss.  637. 

30  Chicago  <&  N.  W.  By.  Co.  v.  Moranda,  93  111.  302. 

31  Vantrain  v.  St.  L.  etc.  By.  Co.  C  Mo.  App.  53S ;  Houston  etc.  By. 
Co.  V  Dunham,  49  Tex.  181. 

32  Lewis  V.  St.  L.  etc  B.  B.  Co.  59  Mo.  495. 

33  Hall  v.  M.  P.  By.  Co.  74  Mo.  298. 

34  Shanney  v.  Androscoggin  Mills,  68  Me.  420. 

35  Nashville  etc.  B.  B.  Co.  v.  Jones,  9  Helsk.  27.    And  see  Steven- 
sou  V.  Jewett,  16  Hun,  2iO. 

36  Sheehan  v.  N.  Y.  Cent.  etc.  B.  B.  Co.  91 N.  Y.  882. 

37  Toledo  etc.  B.  B.  Co.  v.  O'Connor,  77  IlL  391. 

38  Pool  V.  C.  M.  etc.  By.  Co.  56  Wis.  227  ;  S.  C.  53  Wis.  a77. 

39  Cumberland  etc.  B.  B.  Co.  v.  State,  44  Md.  233  ;  S.  C.  45  Md.  229. 

40  Green  v.  Buita,  43  N.  Y.  Super.  156. 

§  206.  Duty  of  master  in  employing  servants  —  Notice 
of  incompetency.  —  An  employer  must  use  due  care  in  the 
selection  and  hiring  of  his  servants,  and  if  he  fails  in 
this  particular  and  negligently  or  carelessly  employs 
one  who  is  incompetent,  ho  is  liable ;  he  is  liable  for  in- 
jury sustained  by  a  co-servant  on  account  of  such  in- 
competency.^ There  must  be  a  due  and  reasonable  care 
and  diligence  proportionable  to  the  hazard  of  the  busi- 
ness.* Ordinary  care  in  the  employing  is  such  as  hav- 
ing respect  to  the  exigencies  of  the  particular  service 
ought  reasonably  to  be  observed ;  ^  but  a  master  does 
not  warrant  the  competency  of  his  servants  to  their  co- 
servants.*  If  he  makes  a  careful  inquiry  into  tho  habits 
and  competency  of  the  men  employed,  and  upon  such 
inquiry  believes  and  has  reason  to  believe  them  sober, 
competent,  and  careful,  this  is  certainly  sufficient.*  The 
continuance  of  an  Incompetent  servant  in  his  employ- 
ment is  as  much  a  breach  of  duty  and  a  ground  for 
liability  as  the  original  employment  of  an  incompetent 
servant.^  Where  an  employer  is  not  guilty  of  negli- 
gence in  hiring  an  incompetent  or  untit  employee,  but 
subsequently  becomes  aware  of  his  incompetency,  or 
might  have  known  of  it  by  the  exercise  of  reasonable 
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and  proper  care,  and  continues  such  employee  in  his 
employment,  he  is  liable  to  a  co-servant  sustaining  in- 
jury through  his  unfitness;^  but  if  he  is  competent  at 
tlie  time  of  his  employment,  and  subsequently  becomes 
incompetent,  notice  of  such  chanj^e  or  knowledge  of 
snch  facts  as  would  be  deemed  equivalent  thereto  is 
nocessary.s  Where  a  servant  founds  his  action  upon 
the  master's  negligence  in  employing  a  co-servant,  he 
slionld  allege  that  the  injury  was  the  result  of  such  neg- 
ligence.^ The  master  is  presumed  to  use  due  care  in 
the  employment  of  his  servants.^o  xhe  burden  of  prov- 
ing ordinary  care  is  not  on  the  master  ;^i  but  the  serv- 
ant must  show  a  want  of  due  care  on  the  master's  part ;  '* 
but  when  the  incompetency  is  shown,  a  prima  fade  case 
is  made  out  and  the  burden  of  disproving  negligence  is 
on  the  master. '3  The  presumption  of  a  care  may  be 
overcome  by  evidence  of  his  general  reputation  for  un- 
fitness, without  proof  that  such  reputation  was  known 
to  the  master.^*  Proof  of  prior  specific  acts  of  negli- 
gence together  with  knowledge  of  such  acts  by  the 
master  is  competent.'*  Proof  that  a  servant  w^hose  neg- 
ligence caused  an  injury  was  discharged,  is  not  com- 
petent for  the  plaintiff  on  the  issue  of  due  care  in 
employing  such  servant. i®  Evidence  of  the  amount  of 
the  employee's  work  and  its  importance  is  admissible 
as  showing  the  need  of  experience  and  skill."  A  loco- 
motive engineer's  opinion  that  if  he  had  obeyed  an 
order  of  the  yard  master  to  place  his  engine  on  the  main 
track  when  a  coming  train  was  past  due,  he  would  have 
gotten  into  trouble,  Is  inadmissible  to  show  that  the 
com  pany  was  negligent  in  keeping  the  yard  master  in 
its  employ,  unless  the  case  had  been  brought  to  the 
knowledge  of  its  officers.'®  Where  notice  of  incompe- 
tency 13  attempted  to  be  fastened  on  the  master,  it  is 
competent  for  him  to  show  that  after  a  previous  acci- 
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dent  he  bad  caused  an  investigation,  and  the  servant 
was  foand  free  from  blame.*' 

1  Buckley  v.  G.  &  C.  G.  M.  Co.  8  Sawy.  394 ;  S.  C.  14  Fed.  Bep.  833  ; 
Tyson  v.  S.  &  N.  A.  B.  B.  Co.  61  Ala.  .'»4 ;  Chicago  etc.  B.  B.  Co.  v. 
Harney,  28  Ind.  28  ;  Blake  v.  M.  Cent  B.  B.  Co.  70  Me.  60  ;  Oiimun  v. 
Eastern  B.  B.  Co.  13  Allen,  433 ;  Bunnell  v.  St.  P.  M.  etc.  By.  Co.  I ) 
Minn.  .305;  McMahon  v.  Davidson,  12  Minn.  357;  New  Orleans  eto. 
K.  B.  Co. »'.  Hughes, 49  Miss.  258 ;  Harper  v.  Ind.  etc.  B.  B.  Co.  47  Mo. 
5«7 ;  Wright  v.  N.  Y.  etc.  B.  B.  Co.  28  Barb.  80 ;  Corman  v.  Mayor  etc. 
of  N.  Y.  14  Abb.  Pr.  301 ;  Prazier  v.  Pa.  B.  B.  Co.  38  Pa.  St.  104. 

2  Alabama  <&  F.  B.  B.  Co.  v.  Waller,  48  Ala.  4S9. 

3  Wabash  By.  Co.  v.  McDaniels,  107  U.  S.  454. 

.    4    Buckiey  v.  G.  &  C.  S.  M.  Co.  8  Sawy.  394 ;  S.  a  14  Fed.  Bep.  838. 
6    Moas  V.  Pac.  B.  B.  49  Mo.  167. 

6  Gltman  v.  Eastern  B.  B.  Co.  13  Allen,  433. 

7  Alabama  etc.  B.  B.  Co.  v.  Waller,  48  Ala.  459 ;  Ohio  &  Miss.  By. 
eo,  «.  CoUarn,  73  Ind.  261  ;  38  Am.  Bep.  134 ;  Chicago  etc.  H.  B.  Co.  v. 
Doyte,  18  Kan.  58  ;  Gilman  v.  £astern  B.  B.  Co.  l»  Allen,  43;i ;  Bauiee 
t.  Jn.  Y.  etc  B.  B.  Co.  69  N.  Y.  356 ;  Huntington  etc  B.  B.  Cu.  t;. 
Decker,  84  Pa.  St.  419. 

8  Cliapinan  v.  Erie  By.  Co.  55  N.  Y.  579. 

■9    Lawler  v.  Androscoggin  B.  B.  Co.  62  Me.  463. 

10  Summerfaays  r.  Kansas  Pac.  By.  Co.  2  Colo.  484  ;  Davis  v.  Detroit 
etc.  B.  B.  Co.  20  Mich.  105. 

11  Murphy  v.  St.  L.  «&  I  M.  B.  B.  Co.  71  Mo.  202. 

12  Jordan  v.  Wells,  3  Woods,  527  ;  Houston  <&  Texas  Cent.  B.  B. 
Co.  V.  Myers,  05  Tcx.  110. 

13  Crandall  v.  Mcllrath,  24  Minn.  127. 

14  Davis  V.  Detroit  etc.  B.  B.  Co.  20  Mich.  105. 

15  Pittsburgh  etc.  By.  Co.  v.  Buby,  38  Ind.  294  ;  Batdeev.  N.  Y.  etc. 
B.  B.  C6.  5J  N.  Y.  356. 

16  Couch  V.  Watson  Coal  Co.  46  Iowa,  17, 

17  Michigan  Cent.  B.  B.  Co.  v.  Gilbert,  46  Mich.  176. 

18  Michigan  Cent.  B.  B.  Co.  v.  Gilbert,  46  Mich.  176. 

19  Baulee  v.  N.  Y.  etc.  B.  B.  Co.  5  Lans.  436 ;  S.  C.  62  Barb.  623 ;  12 
Abb.  Pr.  340. 

\  207.  Servant's  knowledge  of  ixLCompeteiioy  of  coHBorvant. 
— Where  a  servant  knows  of  the  incompetency  of  a  co- 
servant,  and  continues  in  the  employment  without  ob- 
jection, and  without  being  induced  by  his  employer  to 
believe  that  a  change-will  be  made,  he  assumes  the  risk  of 
injury  from  such  incompetency.*  Where  the  employer 
ond  employee  have  equal  knowledge  of  the  unfitness  of 
an  incompetent  employee,  and  the  employee  continues 
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in  the  service,  each  party  takes  the  risk  unless  the 
employer  andertakes  to  give  special  directions.'  On  a 
servant  becoming  aware  of  the  negligence  or  incompe- 
tency of  a  co-servant  it  is  his  duty  to  give  notice  to  the 
company .'^  One  who  knows  or  ought  to  know  of  the 
notorious  unfitness  of  a  co-employee,  and  does  not  in- 
form his  employer  of  it,  takes  upon  himself  all  risks  of 
injury  from  such  unfitness  as  much  as  if  he  had  ex- 
pressly contracted  witli  reference  to  possible  injury 
from  that  cause.^  When  he  gives  notice  of  the  incom- 
petency of  another  servant,  he  is  not  bound  to  leave 
immediately ;  he  may  remain  a  reaifonable  time  with 
the  expectation  that  the  master  will  do  his  duty.^  If  an 
employer  on  receiving  notice  of  the  incompetency  of  an 
employee  continues  him  in  his  service,  it  is  at  his  own 
risk,  notwithstanding  he  may  have  made  inquiry  and 
decided  that  such  servant  was  not  negligent  or  incom- 
petent ;  he  is  bound  by  the  fact  whatever  that  may  be.* 

1  Kroy  t>.  Chicago  etc.  B.  B.  Co.  32  Iowa,  357 ;  BUlon  v,  U.  P.  B.  B. 
Co.  3  Dill.  3iy. 

2  Davis  V.  Detroit  etc.  B.  B.  Co.  20  Mich.  105. 

3  Boss  V.  Cliicago  Mil.  etc.  Ry.  Co.  2  McCrai7>  2SSw 

4  Davis  V.  Detroit  etc.  B.  B.  Co.  20  Mich.  105^ 

5  Boss  V.  Chic  Mil.  etc.  By.  Co.  2  McCrary,  235. 

6  Boss  V.  Chic  Mil.  etc  By..  Co.  2  McCrary,  235. 

§  208.  N«gUgozice  of  co-iorvant  as  a  defenie  to  negli- 
ge&co  of  master.  —  An  employee  may  maintain  an  action 
against  his  employer  for  an  injury  sustained  through 
the  negligence  of  a  co-employee,  when  the  negligence 
of  the  employer  contributfld  to  cause  the  in  jury  .^  Thus, 
the  negligence  of  a  co-employee  in  failing  to  use  ordi- 
nary means  to  prevent  injury  from  a  defective  engine 
is  no  defense  to  an  employer  who  knowingly  famishes 
such  defective  engine ;  ^  nor  is  the  negligence  of  an  en- 
gineer in  running  over  an  insufficient  and  defective 
trestle-work  contrary  to  his  orders  a  defense  to  an 
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^actixA  against  an  employer,  who  negligently  permite 
sueti  defective  ti^estle-work  to  stand.^  Similarly  an  em- 
ployer is  liable  to  an  employee  for  an  injury  springing 
ifroni  his  own  negligence,  although  the  negligence  of  a 
^o-employee  contributed  to  produce  the  injury.*  Thus, 
a  railroad  company  neglecting  to  see  that  there  are  a 
8Ciffi(»Gnt  number  of  brakemen  on  the  train  when  it 
istarts,  is  liable  lo'a  servant  consequently  injured  witli- 
«ut  contributory  negligence  on  his  part,  though  the 
immediate  negligence  in  so  starting  was  that  of  a 
oo-servant.5 

a    Paul  mier  tt.  Erie  R.  B.  Co.  84  N.  J.  L.  151 ;  Ctone  v.  Bel.  etc.  B.  B. 

Oa.  ISKun,  172. 

2    Cone  v.  Del.  etc.  B.  B.  Co.  15  Hun,  172. 

•■3    Paulmicr  v.  Erie  B.  B.  Co.  34  N.  J.  L.  151, 

4  Grand  Trunk  Hy.  Co.  v.  Cummlngs,  106  TJ.  8. 700  ;  McMahon  r. 
Kenning,  I  McCrary,  516 ;  Boyce  v.  Fitzputrick,  80  Ind.  526 ;  Ooyzer  v. 
Taylor.  ;0  Gray,  274  ,  Perry  v.  Lansing,  17  Hun,  31 ;  Busch  v.  B.  C. 
R.  B.  Co.  29  Hun,  112 ;  Booth  v.  B.  &  A.  B.  B.  C^o.  73  N.  Y.  38 ;  Pitta- 
burgh,  Cine.  etc.  By.  Co.  v.  Henderson,  37  Ohio  fit.  649;  Bteller  v. 
Chic.  A  N.  W.  By.  Co.  46  Wis.  4U7. 

6   Booth  V.  Boston  A  A.  B.  B.  Co.  73  N.  Y.  38. 

{  309.  Ii^urj  to  servant  whilo  not  in  actual  perfnnnaiioe 
•f  ids  duty. — It  has  been  held  that  the  rule  that  a  prin- 
cipal is  not  liable  for  an  injury  to  one  servant  resulting 
from  the  negligctace  of  'Another,  does  not  apply  Where 
the  injured  servant  was  not  at  the  time  of  the  injury  act- 
ing In  the  service  of  the  ^'mployer ;  ^  that  a  regular  etn- 
ployee  who  is  not  at  the  time  of  the  injury  engaged  in 
the  performance  of  his  duty  may  recover  for  an  acci- 
dent resulting  directly  from  the  want  of  ordinary  care 
and  prudence  on  the  part  of  the  employer.'^  But  this  is 
tboimo  where  a  laborer,  after  loading  ice  from  a  wharf 
upon  a  vessel,  went  aboard  for  the  gratification  of  his 
curlQfiity,  and  there  fell  down  an  open  hatchway  and 
iHToke  his  leg;'  nor  where  the  employee  of  a  mine 
owner,  having  a  few  leisure  minutes,  went  into  another 
,  in  the  mine  to  see  some  of  his  fellow-workmen. 
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and  was  there  killed  by  the  falling  of  the  roof,  although 
the  employer  acquiesced  in  a  custom  among  the  miners 
to  visit  eacli  other  when  not  actively  engaged ;  *  nor 
where  he  is  on  private  business  of  his  own  to  the  neg- 
lect of  his  regular  employment,^  There  is  a  difference 
of  opinion  as  to  whether  a  railroad  company  carrying 
its  employees  gratuitously  to  and  from  their  place  of  la- 
bor is  liable  to  an  employee  injured  while  so  traveling 
through  the  negligence  of  another  employee.  The 
weight  of  authority  seems  to  favor  the  proposition  that 
such  a  case  falls  within  the  general  rule,  that  the  master 
is  not  liable  to  an  employee  for  injury  through  the  neg- 
ligence of  a  co-employee."  It  has  been  held,  however, 
that  the  employer  is  liable  in  such  a  case ; '  especially 
where  the  negligence  of  the  other  servant  is  gross ; "  or 
where*  he  is  by  agreement  carried  back  and  forth  as  a 
part  of  his  wages.*  Where  the  defense  is  set  up  that 
the  plaintitr  was  employed  by  the  company  in  repairing 
the  road,  and  at  the  time  of  the  accident  was  being  car- 
ried to  his  place  of  work,  evidence  is  admissible  to  sboW 
that  he,  with  other  hands,  was  in  the  habit  of  assisting, 
by  the  request  of  the  conductor,  in  loading  and  anloadr 
ing  freight  as  tending  to  place  him  in  the  position  of 
paying*  passengers.^® 

1  Washburn  v.  Nashville  etc.  B.  R.  Co.  3  Head,  688. 

2  Bait,  etc  B.  B.  Co.  v.  State,  33  Md.  642. 
8   Severy  v.  Kickerson,  120  Mass.  308. 

4  Wright  V,  Bawson,  52  Iowa,  329. 

5  Evans  v.  A.  &  P.  B.  B.  Co.  62  Mo.  49.    Compare  Washburn  v,  N. 
etc.  B.  B.  Co.  3  Head,  63t>. 


6  Kansas  Pac.  B.  B.  Co.  v,  Salmon,  11  Kans.  83 ;  Oilman  o. 
em  B.  B.  Co.  10  Allen.  233;  GUlsbannon  v.  Stony  Brook  B.  B.  Ca  10 
Cush.  228  ;  Seaver  v.  Boston  etc.  B.  B.  14  Gray,  466 ;  Russell  v.  Hud- 
son Blver  B.  B.  Co.  17  N.  Y.  134,  reversing  S.  C.  5  Duer,  39  ;  Knmler 
V.  Junction  B.  B.  Co.  33  Ohio  St.  150 ;  Byan  v.  Cumberland  VaUey 
B.  B.  Co.  23  Pa.  St.  384. 

7  GlUenwater  v.  Madison  etc.  B.  B.  Co.  6  Ind.  340. 

8  Toledo  etc.  B.  B.  B.  Co.  v.  O'Connor,  77  111.  391 ;  Fitspatrick  v. 
New  Albany  etc.  B.  B.  Co.  7  Ind.  438. 
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9    0'T>onnell  v,  A.  V.  R.  B.  Ck>.  »  Pa.  St.  298. 
10    O'Bonnell  v.  AJlegheny  B.  B.  Co.  60  Pa.  St.  490. 

2  210.  GontribntorjBegUgeiioeof  serTAiLt— Genarftlnila. 
— ^  A  servant  must  observe  ordinary  care  for  his  personal 
safety  in  any  employment.'  lie  mast  make  reasonable 
use  of  his  senses  to  avoid  danger  and  injury  in  the 
<x>iirse  of  his  employment.'  An  employer  is  not  liable 
for  an  injury  sustained  liy  an  employee,  where  hi^  own 
negligence  -or  want  of  ordinary  care  contributes  mate- 
rially to  the  injury.'  The  nature  of  the  servant's  em- 
ployment is  material  on  the  question  whether  he  wa8 
using  due  care.*  The  degree  of  care  to  be  observed 
must  always  be  in  proportion  to  the  hazards  of  the  ser- 
vice in  which  he  is  engaged.^  The  same  degree  of  carc; 
is  not  required  from  an  employee  engaged  in  his  duty 
upon  the  track  as  from  a  person  crossing  the  track.* 
It  is  not  negligence  for  a  servant  of  a  railroad  company 
to  step  on  the  track  in  the  course  of  his  duty  in  the  way 
fof  a  train  1[)acking  down  toward  him,  If  he  has  reason  to 
believe  the  train  will  be  stopped  before  reaching  him  J 
•or  behind  a  train  and  to  walk  towards  it,  in  consequence 
oi  which  he  was  injured  by  detached  cars  following 
the  train.*  A  railroad  employee  has  a  right  to  act 
•on  the  belief  that  a  train  set  off  will  be  run  with  the 
usual  starting  signals  and  speed,'  and  that  the  other 
employees  will  do  their  duty  in  observing  given  sig- 
nals.'°  The  opinions  of  witnesses  as  to  whether  certain 
acts  of  the  plaintiff  were  negligent,  or  as  to  what  he 
ought  to  have  done  under  the  circumstances,  are  not 
•Competent ;  the  evidence  to  establish  contributory  neg- 
ligence should  be  confined  to  showing  the  custom  of 
•employees  or  the  danger  attending  a  certain  course  of 
action." 

1  Chicago  <fe3f .  W.  By.  Co.  «.  Donahue,  75  lU.  106 

2  Hughes  ti.^W.  A  St.  P.  B.  XL  Co.  27  Minn.  187. 

Dbjeiukci  Jffsa. — 20. 
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3  Baker  v.  Tlughes,  2  Colo.  79 ;  Campbell  v.  Atlanta  etc  R.  R.  Co. 
83  Ga.  483  r  CentruTll.  R.  Co.  v.  Kenney,58  Ga.  485  ;  Georgia  R.  R.  Co. 
V.  McDado,  59  Ga.  7  5 ;  Allerton  Packing  Co.  v.  Egan,  8H  Ga.  25:i ;  III. 
Cent.  R.  R.  Co.  v.  Patterson,  03  Ga.  200  ;  111.  etc.  R.  R.  Co.  v.  Patterson, 
«9  Ga.  6'0 ;  Burling  v.  Illinois  etc.  R.  R.  Co.  85  Ga.  Id;  Beaucoup  Coal 
Co.  V.  Cooper,  12  111.  App.  873  ;  Muldownoy  v.  111.  Cpnt.  R.  R.  Co.  39 
Iowa,  615 ;  Way  v.  111.  Cent.  R.  R.  Co.  40  Iowa,  341 ;  State  v.  Malster, 
67  Md.  2S7;  Vicksburg  etc.  R.  R.  Co.  v.  Wi]klnfl,47  Miss.  404;  Kellv  r. 
UnJon  Ry.  etc.  Co.  11  Mo.  -App.  1 ;  Hprong  v.  Boefcon  eto.  R.  R.  Co.  flO 
Barb.  oO;  Green  et-;.  Rv.  Co.  v.  Brosnor,  97  Pi.  St.  103;  Honor  r. 
Albrlghton,  91  Pa.  St.  475;  Cunningham  v.  C.  M.  etc.  Ry.  Co.  17  Fed. 
Rep.  882 ;  Munney  v.  Hold,  16  Fed.  Rep.  880. 

4  Pennsylvania  Co.  v.  Conlan,  101  111.  C3. 

6    Chicago  &  N.  W.  Ry.  Co.  v.  Donahue.  75  111.  108. 

6  Roll  V.  N.  C.  Ry.  Co.  15  Hun,  498. 

7  Steele  v.  Cent.  R.  R.  Co.  43  Iowa,  ICD. 

8  Farley  v.  Chicago,  R.  I.  ttc.  R.  R.  Co.  50  ..owa,  3n7.  See  Chicago 
«tc.  R.  R.  Co.  V.  Dignan,  56  III.  487. 

9  Schultz  V.  Chicago  etc.  Ry.  Co.  44  Wis.  638^ 

10  Burns  v.  Chicago,  R.  I.  etc.  R.  R.  Co.  S9  Iowa,  150  ;  Rcfll  v.  N.  C 
By.  Co.  15  Hun,  496 ;  Steele  v.  Cent.  R.  R.  Co.  « Iowa,  109. 

11  McKean  v.  B.  C.  R.  etc.  R.3.  Co.  55  Iowa,  102. 

J  211.  Servant  violating  instructions  of  master. — ^A  serv- 
ant cannot  recover  for  an  injury  from  his  violation  of 
his  master's  instructions  or  rules  whicli  have  been  is- 
sued for  his  guidance ;  ^  as  where  against  the  rules  or  in- 
structions of  an  employer  he  was  uncoupling  cars  whil© 
they  wore  in  motion,^  or  where  an  engineer  was  mnning 
at  tlie  rate  of  ten  miles  an  hour  when  the  rule  limited 
him  to  six  miles,^  or  was  uncoupling  cars  with  his  hand 
when  the  rules  required  him  to  use  a  stick,*  In  such 
cases,  the  reasonableness  of  the  rule  is  not  for  the  jury, 
but  the  company  is  the  final  judge  thereof.*  The  aboTe 
rule  does  not  apply  where  a  servant  violating  it  never 
had  had  his  attention  directed  to  it,'  nor  where  the  vio- 
lation of  the  rule  in  no  way  contributed  to  produce  the 
injury.^ 

1  Wolsey  V.  Lake  Shore  etc.  R.  R.  Co.  23  Ohio  St.  227 ;  Lyon  v. 
Botrolt  R.  R.  Co.  31  Mich.  429 ;  Memphis  etc.  R.  R,  Co.  v.  Thomas,  51 
Miss.  6.77 ;  Lorkwood  v.  C.  &  N.  W.  Ry.  Co.  55  Wia.  50 ;  Jones,  v* 
Roach,  41  N.  Y.  Super.  248. 

2  Lockwood  V.  C.  «fe  N.  W.  Ry.  Co.  65  WSi.  60. 

3  Memphl8etc.R.R.  Co,  V.Thomas, 6111188. 687. 
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4  Wolsey  r.  L.  8.  etc.  B.  B.  Co.  33  Ohio  8t  227.   Bat  lee  Ffty  «. 
Mian.  St.  L.  Ky.  Co.  30  Minn.  231. 

5  ISrolaey  v.  Ii.  a  etc.  B.  B.  Co.  33  Ohio  St  227. 
«    Fay  V.  Minn.  A  St.  L.  By.  Co.  30  Minn.  231. 

7    Central  B.  B.  Co.  v.  Mitchell,  63  Ga.  173. 

J  212.  Employee  ezpoBing  Mmielf  to  dangnr. — Where 
an  employee  unnecessarily  assumes  a  dangerous  posi- 
tion during  the  course  of  his  employment,  and  sutfers 
an  injury  thereby,  he  cannot  hold  his  master  liable ;  ^ 
as  where  he  should  voluntarily  leave  his  post  and  go 
to  a  place  where  the  danger  was  greater,'  or  should  ride 
on  the  pilot  of  a  car  when  there  was  room  in  the  car,* 
or  voluntarily  and  out  of  the  line  of  his  employment 
rides  on  the  top  of  a  freight  train  and  is  there  struck  * 
and  killed  by  a  low  bridge,  the  situation  and  character 
of  whicli  he  is  acquainted  with.^  The  same  rule  applies 
where  an  employee  unnecessarily  attempts  a  dangerous 
work;*  as  where  a  conductor  without  any  pressing- 
emergency  attempts  to  couple  and  uncouple  cars,  it  not 
being  his  duty  to  do  so  in  the  absence  of  such  an  emer- 
gency,* or  where  a  fireman  goes  under  his  engine  to 
clear  bis  ash-pan  at  a  time  and  place  of  especial  hazard, 
there  being  no  necessity  compelling  the  job  to  be  done 
tiicn.^  The  same  rale  applies  where  in  performing  his 
work  a  servant  adopts  a  dangerous  modo  of  doing  it 
when  a  safer  mode  is  equally  practicable  and  effective  ;• 
as  where  in  uncoupling  cars  a  servant  should  go  inside 
the  bunters,  it  not  being  necessary  to  do  so,'  or  unneces- 
sarily attempts  to  uncouple  them  while  they  are  in 
motion,'*^  or  attempts  to  change  an  engine  link  before 
having  the  engine  stop,"  or  in  uncoupling  a  combination 
car  gets  upon  a  flat  car  next  to  it  instead  of  remaining 
within  the  railing,  and  is  jerked  off."  For  a  locomotive 
engineer  while  backing  his  engine  at  a  moderate  speed 
on  a  down  grade  to  attempt  to  pass  from  a  tender  to  a  car 
attached  in  order  to  apply  the  brakes,  is  not  a  wilful 
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exposure  to  unnecessary  peril.^^  The  bare  fact  that  an. 
employee  is  directed  by  his  superior  to  perform  an  act 
at  such  a  time  and  under  such  circumstances  as  that  a 
person  would  reasonably  apprehend  danger  therefrom^ 
will  not  justify  his  disobedience  of  such  orders;  hence, 
to  assume  such  position  in  obedience  to  such  orders  is 
not  in  itself  negligence.^* 

1  Bnllroad  Company  f.  Jonos,  HG  U.  S.  430 ;  Sinclair  v.  Berndt» 
87  III.  174 ;  Brown  v.  Byroods,  47  ind.  436 ;  O'Neill  v.  Keokuk  etc. 
Ey.  Co.  46  Iowa,  648 ;  Samraon  t;.  N.  Y.  etc.  R.  R.  Go.  38  N.  Y. 
Super.  414 ;  Pittsburgh  &  C.  R.  R.  Co.  v.  Sentmeyer,  92  Pa.  St  276 ;  37 
Am.  Rep.  684;  Martensen  v.  Chicago  etc.  R.  R.  Co.  60  Iowa,  705; 
Galveston  etc.  Ry.  Co.  v.  Tiempe,  6*)  Tex.  19.  Compare  Neff  v.  Broom, 
70  Qa.  250 ;  Atlanta  etc.  Co.  v,  Speer,  6J  Ga.  137  ;  47  Am.  Rep.  760. 

2  O'Neill  V.  Keokuk  etc.  Rv.  Co.  45  Iowa,  546 ;  Sammon  v,  N.  Y. 
etc.  R.  R.  Co.  38  N.  Y.  buper.  414. 

3  Railroad  Company  v.  Jones,  95  U.  S.  438. 

4  Pittsburgh  &  C.  R.  R.  Co-t>.  Sentmeyerj92  Pa.  St.  2<S7 ;  37  Am. 
Bep.  634.  Compare  Rains  v.  SL.  L.  etc  Ry.  Co.  71  Mo.  164 ;  36  Am.  Rep. 
469. 

5  Sears  v.  Cent.  R.  R.  Co.  53  Oa.  630 ;  Union  Ry.  etc.  Co.  v.  Leahy» 
9  111.  App.  353  ;  Pingree  v.  I^eylaad,  135  Mass.  39H. 

6  Sears  v.  Cent  R.  R.  etc  Co,  53Gsk  630. 

7  Union  etc.  Ry.  Co.  v.  Leahy,  9  111.  App.  35S. 

8  Foster  V.  Chicago  etc.  R.  R.  Co.  84  111.  164 :  CMcago  etc,  B.  B. 
Co.  V.  Rush,  84  111.  f70;  Pennsylvania  Co.  v.  Hanikey,  93  IlL  580; 
Ferguson  v.  Cent,  lov.-v  Ry.  Co.  58  Iowa,  2fl3;  Osborne  v.  Knox  etc 
R.  R.  Co.  6S  Me.  40 ;  Hulett  v.  8t  L.  etc.  Ry.  Co.  67  Mo.  239 ;  WetJes 
u,  Southern  Lead  Co.  5  Mo.  App.  597. 

9  Osborne  v.  K'lox  etc.  R.  R.  Co.  68  Me.  49.  See  also  Foster  t^ 
Chicago  etc.  R.  R.  Co.  84  111.  l©i 

10  Ferguson  v.  Cent  Iowa  Ry.  Co.  58  Iowa,  293. 

11  Pennsylvania  Co.  v.  Hankey,  03  IlL  580. 
13    Chicago  etc.  R.  R.  Co.  v.  Rush,  84  IlL  570. 

13  Providence  Ins.  etc  Co.  r.  Martto,  82  Md.  310. 

14  Frandsen  v.  Chicago  etc  R.  R.  Co.  36  Iowa,  872. 

§  213.  Contract  lixnitiiig  liability  for  negiigeiice. — It 
has  been  held  that  an  employer  can,  by  a  provision  in 
the  contract  of  employment,  exempt  himself  from 
liability  for  his  negligence.*  This  rule  is  firmly  set- 
tled in  Georgia.^  But  such  a  contract  cannot  exempt 
the  employer  from  liability  for  loss  through  gross  neg- 
ligence or  wilful  wrong.''    It  has  been  held  that  a  master 
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fcannot  by  ^contract  with  his  servant,  in  oonsideration  oi 
hia  emploiyment,  exempt  himself  from  liability  to  a 
jservant  for  an  injury  sustained  by  the  master's  furnish- 
ing a  defective  machine,  as  such  a  contract  is  void  as 
against  public  policy,*  Where  a  statute  makes  a  rail- 
road company  liable  to  «  servant  for  an  injury  from  the 
nftj^ligenoe  of  a  oo-servanty  the  company  cannot  escape 
liability  by  contracting  in  advance  with  the  servant  for 
release  from  such  liability;* 

1  Mitchell  V.  Pa.  B.  ]!L  Co.  1  An.  Law  Beg.  717. 

2  Gallaway  r.  Western  etc.  R.  B.  Co.  67  Oa.  613 ;  "Wostem  ete. 
H.  Co.  V.  Bishop,  50  Ga.  4«5;  Western  etc.  B.  Co.  v.  Strouc,  hi  Ga, 
-481 ;  Hendricks  r.  W«8ter:i  etc.  B.  Co.  52  Ga.  4^7.  See  coioment  of 
Thompsoti  on  these  decisious,  2  Thompson  Negligence,  1025. 

3  Memphis  <&  C.  B.  B.  Co.  v.  Jones,  2  Head,  517. 

4  Boesner  v.  Hennana^  10  Biss.  486. 

5  Kansas  Fac  Ry.  Co.  Fieavey ,  29  Kan.  169  ;  44  Am.  Bep.  630l 

I  214.  Selationslup  of  master  and  8ervaat»  whan  eiiitt 
as  between  master  and  serrant. — To  con^stHate  the  rela- 
tioBi  of  master  and  servant,  the  employee  must  be  at  the 
ifime  acting  stridQy  in  the  place  of  the  employer,  in  ac- 
scordance  with  and  representing  the  employer's  will 
:and  not  his  own,  and  the  business  most  be  strictly  that 
of  his  employer  and  not  in  any  respect  the  employee's.* 
One  who  is  not  regularly  employed  as  a  servant,  but 
voluntarily  assists  a  servant  in  the  performance  of  his 
task,  cannot  recover  for  an  injury  suffered  through  the 
negligence  of  one  of  the  servants.^  If  such  a  person 
should  be  «,  conductor  of  private  freight,  after  tlie  per- 
formance of  the  task  he  voluntarily  assumes,  he  be- 
comes a  passenger  on  resuming  his  proper  place  as 
£uch,  and  he  is  entitled  to  all  the  consideration  of  a 
passenger.*  If  an  express  messenger  is  at  the  time  of 
the  accident  acting  as  a  brakeman  in  the  employment 
of  a  railroad  company,  he  cannot  recover.*  Where  a 
carrier  rents  a  room  to  a  person  for  selling  liquors  and 
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cigars  at  a  stipulated  rent,  and  is  to  carry  and  Itoard 
him  as  a  part  of  the  contract^  he  is  not  an  employee, 
nor  is  he  a  member  of  the  08tablis>hment  so  as  to  ex- 
empt the  carrier  for  injury  to  him.^  A  person  em- 
ployed by  a  track  master  to  clean  snow  from  the  tracl^ 
is  not  a  servant  of  the  railroad  company.*  One  engaged 
in  selling  and  delivering  wood  to  the  proprietor  o^  a 
mill  at  so  much  a  cord  is  not  ao  employee  of  the  pro- 
prietor, so  as  to  put  him  in  the  jKisition  oi  one  who  takes 
the  risk  of  the  negligence  of  those  running  the  miElJ 
But  where  A  contracted  to  deliver  wood  to  a  railroad 
company,  the  company  to  furnish  the  equipment  to 
move  it,  the  men  on  the  train  to  obey  the  orders  of  the 
contractor,  and  one  oi  the  servants  employed  by  him  to 
load  wood  upon  the  ear  was  thrown  off  and  injured,  no 
recovery  can  be  had  as  they  are  all  fellow-servants-' 
A  lessor  is  not  liable  to  a  servant  of  a  lessee  for  damages 
from  the  negligence  of  the  latter  unless  it  arose  from 
some  unperformed  duty  remaining  upon  the  lessor, 
even  though  the  servant  was  originally  the  servant  of 
the  lessor,  was  ignorant  of  the  lease,  and  supposed  him- 
self still  in  the  lessor's  employ.'  Where  a  corporation 
lot  a  dry  dock  to  A,  who  built  a  atatging  in  it  with  planks 
furnished  by  the  corporation,  and  the  staging  was  de- 
fective and  the  plaintiff  fell  through  while  in  A*s  em- 
ploy, the  corporation  is  not  liable.'*  The  responsibility 
of  a  railroad  company  for  the  care  of  an  injured  em- 
ployee ceases  wiien  he  was  immediately  after  the  acci> 
dent  taken  by  another  employee  to  a  hotel,  his  wounds 
bound  up,  and  a  physician  procured  without  delay." 
A  complaint  in  an  action  against  a  railroad  company 
which  avers  that  while  the  company  were  running  the 
road  the  plaintiff's  intestate  was  in  the  employ  of  the 
defendants  as  an  engineer  on  their  locomotive  while  it 
was  in  their  use  and  service,  sets  forth  suffioient  to 
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show  that  the  relationship  of  master  and  servant  be- 
tween the  parties  existed.^' 

1  Corbin  v.  Am.  Mills,  27  Conn.  274. 

2  Wharton  Negligence,?  201;  2  Tbompson  Negligence,  1045; 
Everhart  v.  T.  H.  etc.  R.  B.  Co.  78  Ind.  202  ;  41  Am.  Rep.  567. 

3  Cumberland  Valley  B.  B.  Co.  v.  Myers,  55  Pa.  St  388. 

4  Chamberlain  v.  Mil.  etc  R.  B.  Co.  7  Wis.  425  ;  S.  C.  11  Wis.  238, 

5  Yeomans  v.  Contra  Costa  Steam.  Nav.  Co.  44  Cal.  71. 

6  Bradley  v.  N.  Y.  Cent.  B.  B.  Co.  3  Thomp.  <&  C.  88 ;  8.  C.  aflTd  62 
S.  Y.  99. 

7  WadBWorth  v.  Dnke,  GO  Qa.  91. 

8  Illinois  etc  B.  B.  Co.  v.  Cox,  21  111.  20. 

9  Crusselle  i\  Pugh,  n7  Ga.  430 ;  44  Am.  Bep.  724.  See  Clark  v. 
Chic  B.  etc.  B.  B.  Co.  92  IlL  43. 

10  Mulcahy  «.  N.  Y.  etc  Dock  Co.  8  Daly,  98. 

11  Baltimore  etc.  B.  B.  Co.  v.  Woodward,  41  Md.  268. 

12  McMillan  v.  Saratoga  etc.  B.  B.  Co.  20  Barb.  449. 

§  215.  Burden  of  proof  in  action  by  servant  against  mas- 
ter.—  In  an  action  by  an  employee  for  injuries  sus- 
tained through  the  alleged  neglect  of  his  employer,  the 
burden  of  proof  is  on  the  employee.^  In  an  action  for 
an  injury  caused  by  defective  machinery,  the  negll« 
gence  of  agents,  or  both  combined,  the  plaintiff  must 
aLso  show  that  the  defendant  did  not  use  reasonable  care 
in  procuring  for  its  operations  sound  machinery  and 
faithful  and  competent  servants,^  or  show  that  he  knows 
the  facts  or  could  have  known  them  by  the  exercise  of 
diligence.*  In  an  action  for  an  injury  from  the  fall  of  a 
scaffold,  he  must  show  that  it  was  defectively  con- 
structed, and  that  the  defendant  was  chargeable  with 
notice  of  the  defects,  and  that  he  (the  plaintiff)  was  not.* 
The  plaintiff  must  also  show  due  care  on  his  own  part ;  * 
and  this  is  so  although  a  statute  of  the  State  throws  the 
burden  on  the  defendant  of  proving  that  he  used  due 
care  on  the  happening  of  an  accident.*  A  servant  need 
not  by  direct  and  positive  evidence  show  that  he  was  at 
the  time  of  the  injury  in  the  line  of  his  duty  and  exer- 
cising proper  care,  but  it  is  sufllcient  if  such  is  the 
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reasonable  inference  from  the  fact  proved  ;  snch  infer- 
ence cannot  be  drawn,  however,  where  the  facts  are 
simply  not  inconsistent  with  itJ  Where  a  suit  was 
brought  to  recover  for  the  death  of  a  workman,  who 
was  found  dead  and  bruised  in  a  hole  filled  with  water 
in  the  defendant's  factory,  and  there  were  no  facts  from 
which  any  presumption  could  be  indulged  in,  a  pre- 
sumption was  held  improper.^  In  an  action  by  a  brake- 
man  for  an  injury  from  a  defect  in  a  chain,  in  the 
absence  of  evidence  that  the  chain  was  defective  when 
put  in,  or  that  the  defect  could  have  been  discovered  by 
ordinary  care,  or  that  such  care  was  not  used,  a  non- 
suit should  be  ordered.'  All  presumption  of  negligence, 
if  any,  arising  from  the  fact  that  a  freight  car  from 
which  a  brakeman  fell  and  was  injured  was  found  off 
the  track,  was  held  rebutted  by  proof  that  the  track  was 
in  good  order,  the  engines,  cars,  brakes,  and  other  ap^ 
pli^nces  in  good  repair,  and  that  the  train  was  properly 
managed,  and  was  not  run  at  a  speed  that  was  likely  to 
endanger  its  safety.*'' 

1  Wharton  Negllgrence,  ?  428 ;  Shearman  A  Redfield  Net^Iirence, 
•  99 ;  2  Thompson  Negligence,  1053 ;  Mobile  etc.  R.  R.  Co.  v.  Thomas, 
42  Ala.  672 ;  Louisville  &  N.  R.  R.  Co.  v.  Orr,  84  Ind.  60  ;  Way  v.  IlL 
Cent.  R.  R.  Co.  40  Iowa,  341. 

2  Hanrathy  v.  N.  C.  Ry.  Co.  46  Md.  280.  See  also  Johnson  v. 
Armour,  18  Fed.  Rep.  490 

8   Columbus  etc.  R.  R.  Co  v.  Troesch,  68  111.  545. 

4  Nolan  v.  Shlckle,  8  Mo.  App.  aoa  See  also  Belalr  9.  Chic  etc. 
R.  Co.  43  Iowa,  662. 

5  Louisville  &  N".  R.  R.  Co.  v.  Orr,  84  Ind.  50 ;  Central  R.  R.  Co.  f. 
Sears,  61  6a.  279 :  Mad  River  etc.  R.  R.  Co.  v.  Barber,  5  Ohio  St.  541 ; 
Belalr  v.  Chicago  etc.  R.  R.  Co.  43  Iowa,  662. 

6  Campbell  v.  Atlanta  etc.  R.  R.  Co.  53  Qa.  488. 

7  Perigo  v.  Chic.  R.  I.  etc.  R.  R.  Co.  55  Iowa.  326. 

8  Sorensen  v.  Menasha  Paper  &  Pulp  Co.  56  Wis.  338w 

9  De  Graflf  V.  N.  Y.  Cent.  etc.  R.  R.  Co.  76  N.  Y.  125. 
10   Lockwood  V.  C.  &  N.  W,  Ry.  Co  55  Wis.  Sa 

§  216.  liability  of  employer  to  tMrd  persons  for  acts  of 
employee.  —  An  employer  is  liable  to  a  third  person  who 
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suffers  injury  on  account  of  the  negUgenoe  of  an  em- 
ployee who  is  acting  within  the  Hcope  of  his  employ- 
ment,' without  regard  to  his  character  (or  c'are  and 
Bbill,' or  t«  the  motives  which  actua-^d  him  ;'  and  it  is 
no  defense  that  the  negligent  act  was  done  without  the 
sanction  of  the  defendant,  or  that  the  servant  was  care- 
fully selected  with  reference  to  his  employment.'  But 
I'.io  Kabilily  of  a  master  applies  only  to  tlio  direct  eCect 
of  the  misconduct  and  negligence  of  the  aervant.'  In 
order  (hat  the  above  rules  abould  apply,  it  is  necessary 
that  the  negligent  act  should  be  within  t.-e  scope  of  the 
servant's  employment.'  Whether  a  servant  was  acting 
in  the  cause  of  his  employment  is  a  question  for  the 
jury.'  A  declaration  may  obaige  the  negligence  to  bo 
that  of  the  master  without  mentioning  the  servant.' 
Froot  of  the  negligence  of  a  servant  is  enough  to  sustain 
an  averment  of  negligence  "of  the  defendant  and  his 
mrvanta." '  In  an  action  against  a  railroad  company  for 
damages  sustained  by  the  negligence  of  an  engineer, 
who  I9  allied  to  have  faeen  employed  by  the  defend- 
anta  at  low  wages  on  account  of  his  want  of  skill,  tbe 
defendants  may  prove  by  their  president  that  lie  em- 
ployed him  a?  a  competent  and  safe  engineer." 
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Cokendorfpr.SCranch  C.  C.  307;  TiOwe  v.  Stockton,  4  Cranch  C.  C. 
fi37 ;  Heenrlch  i>.  Pnllinan  Palace  Car  Co.  20  Fed.  Rep.  100 ;  Conlon  v. 
XIafiteru  R.  R.  Co.  i;^  Mass.  18S. 

2  Hays  v.  MiUar,  77  Pa.  St  233. 

3  Blackstock  v.  N.  Y.  <ft  E.  R.  R.  Co.  20  N.  Y.  48. 

4  OiUenwater  v.  Madison  elc.  R.  R.  Co.  5  Ind.  340. 

5  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  1,  S2 ;  Harrlsa  v. 
Mabry,  1 1  red.  240. 

6  Stone  v.  HUls,45Conn.  44;  Lee  v.  Nclms,  CT  Go.  2!V) ;  Chlcficro, 

B.  etc.  R.  R.  Co.  t».  Casey,  9  III.  App.  6o2  ;  Moore  v.  Sanborne,  2  Mich. 
519 ;  Burke  v.  Bhnw,  53  Miss.  443 ;  42  Am.  Rep.  370 ;  Dourlass  r. 
Stephens,  18  Mo.  3G2  ;  Cousins  v.  Hannibal  etc,  R.  R.  Co.  66  Mo.  572  ; 
Elliott  V.  Hannlbtil  etc.  R.  R.  Co.  66  Mo.  6'^'^ ;  Eckert  v.  St.  L.  T.  Co.  3 
Mo.  App.  36;  Courtnoy  v.  Baker,  ?7  N.  Y.  Super.  249;  Sheridan  t». 
Charlick,4  Daly,  .TS  ;  Haack  v.  Fearing,  5  Rob.  (N.  Y.)528 ;  S.  C.  4  Abb. 
Pr.  N.  8.  2:7 ;  85  How.  Pr.  4:=) ;  Quinn  v.  Power,  17  Hun,  108  ;  WUkins 
V.  Gilmor,  2  Humph.  140  ;  Byram  v.  MoGulre,  3  Head,  530i 

7  Redding  v.  S.  C.  R.  R.  Co.  3  S.  C.  1. 

8  Brasher  v.  Kennedy,  10  Mon.  B.  23.  ^ 

9  Dobbin  v.  Foyle,  2  Cranch  C.  C.  65. 

10    Robinson  v.  Fltchburg  etc.  R.  R.  Co.  7  Gray,  02.    Compare  FhHa. 

C.  P.  ny.  Co.  V.  Henrlce,  C2  Pa.  St.  4-1 ;  S7  Am.  Rep.  609. 

§  217.  Acts  within  scope  of  omploymont. — Although 
the  act  of  a  servant  is  done  without  special  orders,  yet 
if  it  is  of  such  a  nature  that  as  between  him  and  his 
master  he  is  justified  in  doing  it  without  express  orders, 
the  master  is  liable  for  injury  from  its  unskillful  per- 
formance.^ If  an  act  incident  to  the  employment  was 
performed  unsklllfuUy,  the  master  is  not  released  from 
liability  by  the  fact  that  he  may  have  rules  and  by-laws 
prohibiting  the  performance  of  such  wrongful  and  dan- 
gerous acts,  or  that  particular  instructions  may  have 
been  given  how  to  do  the  particular  act.'  In  the  fol- 
lowing instances  the  acts  have  been  held  to  be  within 
the  scope  of  the  employment  so  as  to  charge  the  em- 
ployer with  their  negligent  performance :  Cutting  and 
burning  off  of  brush  on  land  which  the  pervant  has  been 
directed  to  summer-fallow,"  trespassing  while  felling 
trees  on  the  master's  orders,*  removal  of  passengers 
from  cars  by  a  conductor  for  misconduct,^  inviting  and 
assisting  passengers  on  a  car  by  a  brakeman,'  reaching 
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out  by  a  conductor  to  save  a  passenger  from  falling, 
but  striking  her  and  accelerating  her  fall  instead,^ 
throwing  a  burning  stick  of  wood  from  an  engine,  it 
having  been  tried  and  found  to  large  to  enter  the  furnace 
door,^  the  act  of  a  superintendent  of  a  boiler-maker  in 
testing  an  engine,  it  being  done  in  the  presence  of  his 
employer  and  the  customer,^  the  driving  of  a  servant 
though  the  latter  is  acting  temporarily  for  a  third  per- 
son, who  has  hired  the  team  and  its  driver  from  the 
master,  and  expressly  asked  for  the  services  of  this 
particular  driver, i<>  the  taking  on  by  the  pilot  of  a  ferry 
boat  of  a  boatman  without  compensation  and  agreeing 
to  put  him  on  his  boat  in  tow  passing  up  the  river,  in 
consequence  of  which  the  boat  diverges  and  collides 
w^ith  another,'!  the  leaving  a  faucet  open,"  throwing 
empty  ale  kegs  out  a  window  according  to  custom,'* 
the  letting  down  of  the  beam  by  a  toll-gate  keeper  upon 
one  who  was  endeavoring  to  pass  after  the  time  when 
ho  was  required  to  collect  toll ;  '*  an  employer  is  also 
liable  where  he  directed  his  agent  to  get  a  team  of 
horses  intending  that  he  should  fir«4  obtain  the  master's 
permission,  which  he  through  misunderstanding  failed 
to  do,  but  took  them  without  leave  and  in  using  them 
killed  one  of  them.'*  The  proprietor  of  a  blacksmith 
shop  is  liable  for  the  negligence  and  unskillfulness  of 
his  servants  whom  he  left  in  charge,  and  who  w^re  in- 
trusted by  the  plaintiff  in  the  proprietor's  absence  with 
the  task  of  shoeing  his  horse,  tliough  they  were  not 
employed  for  that  puri)ose."  In  an  action  against  a 
corporation  for  the  negligence  of  its  employees,  it  is  no 
defense  to  show  that  the  act  from  which  the  injury  re- 
sulted was  not  authorized  by  the  charter,  if  the  corpora- 
tion in  any  clear  and  explicit  manner  recognized  the 
act  as  done  in  its  business.!^  A  contractor  for  a  job  by 
accepting  and  paying  for  the  work  done  thereon  by  a  me* 
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chanic  without  his  prior  order  or  authority,  does  not  ren- 
der himself  liable  for  an  injury  caused  to  a  third  person 
by  a  negligent  act  committed  by  the  mechanic  while 
doing  the  work,  not  a  part  or  result  of  the  worl^  itself ; 
o.  g.,  carelessly  lotting  fall  a  brick J^    In  the  following 
cases  the  master  was  held  not  liable  as  the  act  was  not 
within  the  scope  of  the  employment :  Where  a  ooachman 
after  having  used  his  master's  team  in  going  on  an  er- 
rand for  the  latter,  instead  of  taking  it  to  the  stable  uses 
it  in  going  on  an  errand  of  his  own,  without  his  master's 
knowledge  and  consent,^  or  where  a  serv-ant  of  a  rail- 
road company,  without  authority,  used  a  locomotive 
for  his  own  purposes,**  or  where  he  goes  out  of  the  line 
of  his  employment  to  perform  a  service  for  the  accom- 
modation of,  and  at  the  request  of  a  third  person.^ 
Where  a  master  permits  his  servant  to  go  to  a  fair  with 
a  horse  and  cart,  he  is  not  liable  for  damages  arising 
from  the  servant's  negligence  in  the  management  of 
the  horse."    The  owners  of  a  foundry  for  years  had 
given  ashes  to  their  engineer  in  consideration  of  his  re- 
moving them  after  working  hours;  the  engineer  de- 
posited them  to  tlie  knowledge  of  the  employers  on  an 
unenclosed  lot  opposite  the  foundry,  permission  liav- 
ing  been  obtained,  and  sold  the  ashes  to  third  persons 
and  the  defendants ;  it  was  held  that  the  owners  of  the 
f oun4ry  were  not  liable  for  injury  sustained  by  a  young 
child  who,  running  across  the  ashes,  fell  into  a  lot  of 
hot  ashes  and  was  burnt.^ 

1  Oilmartln  t'.  New  York.  55  Barb.  280.    See  Chapman  v.  N.  T. 
etc.  R.  R.  Co.  31  Barb.  399 ;  a  C.  Sa  N.  Y.  389. 

2  Toledo  etc.  R.  R.  Co.  v.  Harmon,  4711L  298. 
8    Simons  v.  Monier,  20  Barb.  410. 

4  Luttrell  v.  Hasen,  3  Sneed,  20l    See  AnOxas  v.  Howard,  36  Vt  MS. 

5  Pennsylvania  R.  R.  Co.  v.  Vandiver,  42  Pa.43t.  365 ;  Pennaylvama 
Ck).  V.  Toomey,  91  Pa.  St.  256. 

6  Drew  v.  Sixtk  Ave.  R.  R.  26  N.  Y.  49. 

7  Macer«.TblrdAye.R.R.Co.47N.  Y.Sa9ei:.46L 
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8  Bpaoldtngv.  Chicago  etc  B.B.  Co  33  Wis.  532. 
0   Ochsenbein  v.  Shapley  85  N  Y.  214. 

10  Joslln  V.  G.  K.  Ice  Co.  50  Mich.  616 ;  45  Am.  Rep.  54. 

11  Qulnn  V,  Power,  87  N.  Y.  535 ;  41  Amu  Rep.  3:2  ;  roverslng  S.  C. 
ITHuQ  102 

12  Simonton  v  Lorlng.  68  Me.  164. 

13  Corriganv  Union  Sugar  Refinery,  98  Mass.  577 

14  Noblesvllle  <&  £  G  R.  Co.  v.  Ganse,  76  Ind.  112 ;  40  Am.  Rop.  224. 

15  Moirv  Hopkins.  16  HL  813. 

16  Levlness  v.  Post  6  Daly  321. 

17  Hatchinson  v.  Western  etc.  R.  R.  Co.  6  Ileisk.  C34. 

18  Coomes  v  Honghton,  102  Mass.  211. 

19  Sheridan  v.  Charleck,  4  Daly,  338.    Compare  Phelon  v.  Stiles,  43 
Conn.  426 

20  Cousins  V.  Hannibal  eta  R.  R.  Co.  66  Mo.  572  ;  KlHott  v.  Ilanni- 
bal  etc.  R.  R.  Co.  66  Mo.  633. 

21  Cnvanagh  v.  Dinsmore,  19  N.  Y.  Supr.  435 ;  Stone  v.  Hills.  4 
Conn.  44. 

22  Bard  t>.  Yohn,  26  Pa.  St.  482. 

23  Burke  v.  Shaw,  59  Miss.  443 ;  42  Am.  Rep.  .?7a 

§  218.  Who  are  servaaits  so  aa  to  charge  maater  for  their 
iLd2*d^eaikce, — A  person,  natural  or  artificial,  is  not  liable 
for  the  acts  or  negligence  of  another,  unless  the  relation 
of  master  and  servant  or  principal  and  agent  exists  be- 
tween them.^  To  incur  this  responsibility,  the  master 
must  not  only  have  the  power  to  select  the  servant  or 
agent,  but  to  direct  the  mode  of  executing  the  work, 
and  to  so  control  him  in  his  acts  as  to  prevent  injury  to 
others.'  The  relationship  may  be  implied  from  cir- 
cumstances, and  one  may  be  held  liable  for  the  acts  of 
another  presumed  to  be  his  servant.'  No  such  rela- 
tionship exists  between  a  merchant  and  a  licensed  pub- 
lic carmen  hired  by  him  to  carry  goods ;  *  between  the 
general  owners  of  a  vessel  and  a  master  who  is  owner 
pro  hac  vice;^  between  a  railroad  company  and  a  mail 
clerk ;  *  between  a  canal  company  furnishing  boats  to 
A  for  the  transportation  of  coal  and  the  servants  of 
A ;  ^  between  a  gas  company  and  one  who  was  formerly 
931  employee,  and  is  still  permitted  by  the  company  to 

Djckbino  NKOk— so. 
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lot  on  gas  when  a  consumer  requests  it ;  *  between  the 
owner  of  real  estate  and  third  persons  committing  neg- 
ligent acts  on  or  near  his  premises;*  between  an  un- 
dertaker and  one  of  the  drivers  at  a  funeral.'®  But  the 
relation  does  exist  between  the  owners  of  a  stage  com- 
pany and  a  ferry  company  owned  by  others  by  which  its 
stages  are  transported  during  part  of  their  route ; "  be- 
tween the  owner  of  a  vessel  a^nd  the  pilot ;"  between  a 
person  not  the  owner  or  manager  of  a  steamboat  and 
those  managing  it,  although  he  has  noauthority  to  hire, 
control,  or  discharge  them  if  it  is  run  for  his  benefit." 
One  who,  on  account  of  his  j)eculiar  skill,  is  employed 
by  the  day  to  oversee  t  e  work  for  his  employer,  and 
who  takes  the  entire  charge  of  it,  ia  yet  so  far  a  servant 
that  his  employer  Is  answerable  for  his  negligence." 
There  is  no  such  relationship  between  a  lessor  and  an 
employee  of  a  lessee.^  But  where  the  moriga^ees  of 
a  railroad  as  trustees  for  the  bondholders,  after  taking 
possession  of  the  road,  lease  the  same  to  third  per- 
sons, but  under  a  verbal  agreement,  receive  the  earn- 
ings of  the  road,  pay  the  expenses,  select,  contract  wilh, 
and  discharge  its  employees,  and  exercise  all  the  pow- 
ers usually  exercised  by  a  railroad  company  over  their 
own  roads,  they  are  liable  for  injuries  tiirough  the  neg- 
ligence of  the  employees.'*  Ko  such  telationship  exists 
between  a  contractor  in  a  penitentiary  and  a  convict." 
A  master  is  liable  for  the  negligence  of  a  sub-agent  ap- 
pointed by  an  agent  without  authority,  if  the  a^ent  who 
appointed  him  was  at  the  time  acting  in  the  business  of 
bis  master,  and  the  sub-agent  was  transacting  such 
business ;  ^^  but  not  where  the  sub-agent  is  subject  only 
to  the  control  of  the  agent.'*  A  master  has  been  held 
liable  for  the  nep;ligence  of  one  who  was  voluntarily  as- 
sisting a  servant  in  the  performanoe  of  his  task.**  The 
fact  that  a  person  who  was  in  charge  of  a  horse  irith 


851  ICASTEB  Ain>  SEBYANT.  J  21S 

the  assent  of  the  owner  and  engaged  in  his  business 
caused  injury  by  Iiia  negligent  riding  was  in  the  general 
employment  of  a  third  person,  does  not  exempt  the 
owner  of  the  horse  from  liability. ^i  An  engineer  run- 
ning a  train  laden  with  telegraph  poles  is  a  servant  of 
the  railroad  company  employing  and  paying  him, 
though  temporarily  subject  to  the  orders  of  the  tele- 
graph cpmpany  represented  in  the  immediate  control 
of  the  train  by  one  of  its  servants.^  G  and  S  occasion- 
ally exchanged  labor  with  their  teams ;  on  one  occasion 
G-  sent  a  driver  with  a  team  to  draw  some  material  for 
S ;  while  so  employed  he  is  the  servant  of  G,  and  S  is 
not  liable  for  his  negligence.®  Where  it  was  shown 
that  one  who  threw  brands  from  a  passing  engine,  and 
from  which  the  damage  accrued,  was  upon  the  engine 
and  apparently  engaged  at  work  there  with  his  coat  off, 
it  will  be  presumed  that  he  was  in  the  employ  of  the 
defendant,  and  rightfully  engaged  at  work  there.^ 

1  Beed  v.  Allegheny  City,  79  P**.  St.  300 ;  Cincinnati  v.  Stone,  5 
Ohio  bt.  od  ;  Bobmjon  v.  Webb,  11  Bush,  464. 

2  Bobinson  v.  Webb,  11  Bush,  464.    See  Clapp  v.  Kemp,  122  Mas.  481. 

3  Growcock  v.  Hall,  82  Ind.  202. 

4  McMullen  v.  Hoyt,  2  Daly,  271. 

5  Somesv.  WhIte,65Me.  542. 

6  Carpenter  v.  B.  <&  A«  B.  B.  Co.  24  Hun,  104. 

7  Blattenberger  v,  Schuylkill  Co.  2  Miles,  SOa. 

8  Flint  V.  Gloucester  G.  L.  Co.  9  Allen,  5S2. 

9  Earle  v,  HalV  2  Met.  353. 

10  Bonltace  v,  Belyea,  6  Bob.  (N.  Y.)  897 :  S.  C.  Abb.  Pr.  U.  S.  258L 

11  McLean  v.  Burbank,  11  Minn.  277. 

12  Yates  V.  Brown,  8  Pick.  23w 

13  Fay  v.  Davidson,  13  Minn.  523. 

14  Morfcan  v.  Bowman,  22  Mo.  538. 

15  Stickney  v.  Munroe,  44  Me.  195 ;  Blackwell  v.  Wlswall,  24  Barb. 
255. 

16  Ballon  v.  Famum,  9  Allen,  47.  See  Stewart  v.  Putnam,  127 
Mass.  403. 

17  Cunningham  v.  Bay  State  etc.  Co.  25  Hun,  210. 

18  California  Bank  v.  W.  U.  TpI.  Co.  6T  CuI.  2S0.  Compare  Wich- 
trecht  V.  Fassnacht,  17  I^a.  An.  166  ;  Gleason  v.  Amsdell,  9  Daly,  383 : 
Jewett  V.  Grand  Trunk  By.  Co.  55  N.  H.  84. 
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19  Lindsay  v.  Singer  Mannf.  Co.  4  Mo.  App.  SJtK 

20  Althorf  V.  Wolfe,  22  N.  Y.  855 ;  S.  C.  2  HUt.  844. 

21  Ellmball  v,  Cushman,  103  Mass.  194. 

22  Coggln  V,  Gent.  B.  B.  Co.  62  Oa.  6S5. 

23  Michael  v.  Stanton,  6  Thomp.  <&  C.  634 ;  S.  C.  3  Ilun,  462. 

24  McCoTin  v.  N.  Y.  Cent  etc.  B.  B.  Co.  66  Barb.  3S8.    As  to  who 
are  independent  contractors,  aaepost, 

I  219.  Liability  for  acts  of  indepondent  contractor.— 
One  who  employs  a  contractor  to  do  certain  work  for 
him,  is  not  liable  to  a  third  person  on  account  of  an  in- 
jury sustained  by  him  through  the  negligence  of  sucli 
contractor  or  his  servant.^  But  this  rule  does  not  apply 
where  one  employs  a  contractor  to  do  an  unlawful  act, 
and.  in  such  a  case  he  is  liable. for  his  negligence ;  *  nor 
does  it  apply  where  the  injury  results  directly  from  the 
doing  of  the  work,  or  is  incident  to  it,  or  is  naturally 
caused  by  its  performance.'*  But  if  the  work  is  not  of 
a  dangerous  character,  but  becomes  so  solely  by  the 
negligence  of  the  contractor,  the  employer  is  not  liable.* 
If  the  employer  accepts  the  work  after  his  attention  has 
been  called  to  its  insecurity,  he  is  liable  for  an  injury 
resulting  therefrom.^  If  the  director  of  a  corporation 
was  employed  by  it  as  a  contractor  to  erect  a  building, 
his  negligence  and  knowledge  of  its  insufficiency  is  not 
imputable  to  the  corporation.* 

1  Fuller  V.  Citizens'  Bank,  15  Fed.  Bep.  875 ;  Boswell  v.  Laird,  8  Cal. 
461 ;  Du  Pratt  v.  Lick,  38  Cal.  691 ;  Scummon  v.  Chicago,  25  111.  424  j 
Kepperly  v.  Bam8den,83  111.  354  ;  Byan  v.  Curran,  64  Ind.  345  ;  Wood 
V.  Indiana  School  Dist.  44  Iowa,  27 ;  Bobhison  v.  Webb.  11  Bush,  404 ; 
Gallagher  v.  Southwestern  Exp.  Assoc.  28  La.  An.  943 ;  £aton  t>. 
European  etc.  B.  Co.  59  Me.  520 ;  Conners  v.  Hennessey,  112  Mass.  96 ; 
St  Paul  V.  Seitz,  3  Minn.  297 ;  Clark  v.  Hannibal  etc.  E.  B.  Co.  36  Mo. 
203  ;  McCaflfcrty  v.  Spuyten  DuyvU  etc.  B.  B.  Co.  61 N.  Y.  178 :  Gard- 
ner V.  Bennett,  38  N.  Y.  Super.  197 ;  Vanderpool  v.  Husson,  28  Barb. 
196 ;  Gourdier  v.  Corraack ,  2  Smith,  E.  D.  2/)4 ;  Martin  v.  Tribune  Assoc. 
30  Hun,  391 ;  Barrett  v.  Singer  Manuf.  Co.  1  Sweeny,  646 ;  Gilbert  v. 
Beach,  4  Duer,  423 ;  Ditberner  v.  Bogers,  66  How.  Pr.  35 ;  8.  C.  13  Abb, 
N.  C.  436 ;  Cincinnati  v.  Stone,  5  Ohio  St.  38 ;  Beed  v.  Allegheny  City, 
79  Pa.  St.  300;  Smith  t>.  Simmons,  103  Pa.  St.  32 :  Allen  v.  Wlllard.W 
Pa.  St.  374  ;  Cunningham  v.  International  B.  B.  Co.  51  Tex.  303  ;  Clark 
0,  Vt.  etc.  B.  B.  Co.  28  Vt.  103 ;  Pawlet  v.  B.  <&  W.  B.  B.  Co.  28  Vt. 

2  Congreve  v.  Morgan,  5  Duer,  498. 
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3  Ware  v.  St  Paul  Water  Co.  2  Abb.  U.  B.  asi :  Chicago  v.  BobblDS, 
« Black, 418;  Scammon  v.  Chicago, 25  111.424;  Wood  v.Indep.  School 
Di9t.  44  Iowa,  27 ;  St  Paul  v.  Seltz,  3  Minn.  297 ;  Horner  v.  Nicholson. 
£6  Mo.  220 ;  Palmer  v.  City  of  Lincoln,  5  Neb.  136 ;  Potter  v.  Seymoor. 
4  Bosw.  140 ;  QUbert  v.  Beach,  5  Bosw.  446. 

4  Wood  V.  Indep.  School  Dist.  44  Iowa,  27. 

5  Carey  v.  Courcelle,  17  La.  An.  103. 

6  I>mon  V.  Sixth  Ave.  H.  B.  Co.  48  N.  Y.  Super.  283L 

g  220.  Who  axe  iad^peadeot  eontraotors. — If  oneren- 
deis  service  in  the  course  of  an  employment  represent- 
ing the  will  of  h^  master  only  as  to  the  result  of  the 
vorls;,  and  not  as  to  the  means  of  its  aocomplishment,  it 
is  an  independent  employment.^  Where  one  engages 
another  to  execute  a  piece  of  work,  the  latter  to  select 
and  employ  his  own  assistants,  and  does  not  exerciae 
any  control  over  the  manner  in  which  the  work  is  done, 
an  independent  contract  exists ;  ^  but  in  order  for  there 
to  be  an  independent  contract,  the  employer  must  not 
retain  any  control,  management,  or  supervision  over  the 
work.'  But  the  employment  by  the  party  who  contracts 
.for  the  work  of  a  superintendent  to  see  that  the  work  is 
properly  done,  and  in  accordance  with  the  contract,  does 
not  give  the  pa;rty  the  control  of  the  work  to  that  extenib 
that  he  becomes  liable  for  the  negligence  of  the  employ- 
ees of  the  contractor ;  ^  nor  does  a  stipulation  in  the  con- 
tract that  in  case  the  contractor  fails  in  the  performance 
of  the  contract  the  other  shall  have  the  right  to  annul  it 
on  notice.^  The  fact  that  acontractor  was  paid  by  the  day 
is  immaterial.^  Whether  one  is  an  independent  con- 
tractor or  not  is  a  question  depending  entirely  upon  the 
nature  of  the  contract.  Stevedores,^  persons  carrying  on 
the  business  of  slating  roof  s,^  those  contracting  to  erect 
scaffolds,*  carpenters  employed  for  a  specific  price  to 
repair  buildings,^®  have  been  held  independent  con- 
tractors ;  but  where  there  was  no  special  contract  with 
the  carpenter  as  to  the  terms,  price,  or  time  of  doing  the 
work,  he  is  not  an  independent  contractor.^^    A  public 
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licensed  drayman  employed  to  haul  a  quantity  of  salt- 
peter is  an  independent  contractor ;  '^  so  are  those  em- 
ployed by  private  persons  under  pemait  to  construct  a 
public  street  at  a  fixed  price  for  the  whole  work ;  ^  so 
is  one  who  contracts  to  protect  a  farm  by  burning 
around  it ;  ^*  or  those  who  have  an  absolute  contract 
with  a  railroad  to  draw  their  cars,  furnishing  the  horses 
and  drivers,  and  assuming  the  whole  control.**  Where 
A  leases  his  mine  to  B,  who  agrees  to  become  responsi« 
bleto  the  workmen,  and  retains  no  control  over  the 
mine,  an  independent  contract  exists.*^  On  the  other 
hand,  in  the  following  instances  the  contract  has  been 
held  not  to  be  an  independent  one :  Where  a  person 
employs  a  mechanic  to  make  a  drain  for  him  on  his 
own  land,  extending  thence  to  a  public  drain  ;^t  where 
an  owner  contracts  with  a  builder  for  a  specified  sum. 
to  put  a  new  roof  on  a  building,  but  does  not  include  in 
the  contract  any  stipulation  binding  the  builder  to  use 
any  particular  precautions  to  protect  the  property  of  the 
tenants  within  while  the  work  is  progressing ;  *'  where 
city  contractors  employed  W  and  gave  him  full  discre- 
tion to  hire  workmen,  one  of  whom  was  injured  by 
W's  sending  an  insufficient  number  of  men  to  remove 
a  derrick ;  ^®  where  the  owner  of  a  stone  quarry  hired  A 
to  break  and  pile  up  stone  therein  at  one  hundred  dol- 
lars per  perch,  A  to  furnish  the  gunpowder  and  tools, 
and  M  to  have  no  further  control  over  A."*  Whether 
one  is  a  servant  or  an  independent  contractor  should  be 
left  to  the  jury.» 

1  Harrison  v.  Collins,  86  Pa.  St.  158. 

2  Hale  v.  Johnson.  80 IIL 185 ;  Slater  v.  Mersereaa.  64  N.  T  U8L 

3  Fuller  v  Citizens*  Bank,  15  Fed.  Bep.  875 ;  Railroad  Co.  v.  Han- 
mnjr,  15  Wall.  649 ;  Schwartz  v.  OUmore,  45  111.  455  ;  Lowell  v.  Boston 
A  L.  B..TL  Co.  23  Pick.  24  ;  Lake  Superior  Iron  Co.  v.  Brtckson,  39 
Mich.  4»2  ;  HeflTernan  v  Benkard,  1  Bob.  (N.  Y.)  432 ;  McMasters  «. 


Pa.  B.  B.  Co.  3  Pittsb  Bep.  L 

4   Clare  v.  Nat.  City  Bai 
CX>mpare  Speed  v.  A  <&  P.  B.  B.'Co.  71  Mo.  803. 
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5  Bnrmeister  v.  N.  Y.  Elev.  B.  B.  Co.  47  N.  T.  Baper.  2S1  Oom- 
pare  Speed  v.  A.  <ft  P.  B.  B.  Co.  71  Ma  303. 

6  Harrison  v.  Collins,  86  Pa.  St  153. 

7  Sweeny-  v.  Murphy, 32  La.  An. 628;  Dwyer  v,  KaL  8. 8.  Oo.  17 
BlatcM.  472. 

8  McCarthy  v.  Portland  Second  Parish,  71  Me.  S18 ;  86  Am.  Bep. 
820. 

9  Devlin  V.  Smith,  25  Hun,  206 ;  a  0. 8»  N.  Y.  470  ;  42  Am.  Bep. 
811 :  11  Abb.  N.  O.  'ill.  Compare  Coughtry  v.  Glove  Woolen  Ca  M 
N.  Y.  124 ;  Mulchey  v.  Methodist  Bel.  6oc  125  Mass.  487. 

10  Hllliard  v.  Bichordson,  3  Gray,  348. 

11  Brackett  v.  Lubke,  4  Allen,  138. 

12  De  Forest  v.  Wiight,  2  Mich.  368. 

13  Blake  v.  Ferris,  5  N.  Y.  48. 

14  KeUogST  V.  Payne,  21  Iowa,  57S. 

15  Schnlar  v.  Hudson  Biver  B.  B.  Co.  88  Barb.  653. 

16  Bamuelson  v.  a  I.  M.  Co.  49  Mich.  164 ;  43  Am.  Bep.  46& 

17  Stone  v.  Codman,  15  Pick.  297. 

18  Sulzbach  v,  Dickie,  6  Daly,  463. 

19  Heiner  v.  Heuvelman,  45  N.  Y.  Super.  88. 
,  20  Tiffin  V.  McCormack.  34  Ohio  St.  638. 

21   Arasmith  v.  Temple,  11  HI.  App.  39. 

I  221.  Joint  liabilitj  of  mastor  and  Bervant.  —  For  an 
Injury  resalting  from  the  carelessness  or  negligence  of 
a  servant  while  in  the  performance  of  his  duty  to  a  third 
person,  the  master  is  liable,  so  also  is  the  servant,  and 
they  may  be  joined  in  an  action  for  damages.^  But  in 
Massachusetts,  it  has  been  held  that  a  master  and  serv- 
ant are  not  liable  jointly  in  an  action  on  the  case  for 
an  injury,  occasioned  by  the  negligence  of  the  servant 
while  driving  the  horses  and  carriages  of  the  master  in 
his  absence.^ 

1  Wright  V.  Compton,  53  Ind.  337. 

2  Parsons  v.  Winchcll,  5  Cush.  SaZ. 

J  222.  Liability  of  servant  to  oo-servant. — A  servant 
is  liable  to  a  co-servant  engaged  in  the  same  general 
business  of  a  common  master  for  injury  to  the  other 
from  his  negligence  in  discharging  his  duties.^  Where 
several  persons  are  engaged  in  the  same  work  in 
which  the  negligent  or  unskillful  performance  of  his 
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part  by  any  one  may  cause  danger  to  others,  and  in 
which  each  must  depend  necessarily  upon  the  good 
l^t^h,  skill,  and  prudence  of  each  of  the  others  in  doing 
his  part  of  the  work,  it  becomes  the  duty  of  each  to  the 
others  engaged  on  the  work  to  use  care  and  skill 
ordinarily  employed  by  prudent  men  in  similar  cir- 
cumstances, and  each  is  liable  to  any  of  the  others  by 
reason  of  his  negligence  to  use  such  care  and  skill ;  * 
but  it  has  been  held  in  Massachusetts  that  one  servant 
is  not  liable  to  an  action  by  another  servant  in  the  same 
employment  for  damages  occasioned  by  the  negligenee 
of  the  first  in  such  employment.' 

1  Hinds  V.  Harbon,  58  Ind.  121. 

2  Griffith  V.  Wolf  rom,  22  Minn.  18S. 
8   Albro  V.  Jaqulth,  4  Gray,  89. 

2  228.  Servant's  liability  to  tidrd  penoxiB.— One  who 
is  in  the  regular  discharge  of  his  duty  and  has  taken  the 
ordinary  precautions  to  prevent  accidents,  is  not  liable 
for  damages  resulting  from  the  breaking  of  a  sledge- 
hammer or  other  tool  used  by  him.^  One  executing 
with  ordinary  prudence  and  skiU  the  order  of  an  officer 
acting  in  compliance  with  law,  or  a  valid  ordinance,  is 
not  liable  for  a  personal  injury  resulting  therefrom.' 
An  action  based  on  the  negligence  of  persons  doing 
certain  work,  lies  against  those  who  are  guilty  as  well 
as  those  in  whose  employ  they  are.'  An  agent  who 
nJdgligently  directs  water  to  be  admitted  to  a  water  pipe 
in  the  room  of  a  house  owned  by  his  principal,  but  of 
which  he  had  the  general  management,  is  guilty  of  mis- 
feasance, and  is  liable  to  the  tenant  of  a  shop  below  for 
damages  resulting  from  such  admission.^  The  master 
of  a  vessel  is  liable  for  damages  resulting  from  his  own 
negligence.^  He  is  personally  responsible  for  the  neg- 
ligence of  his  subordinates  as  a  steward,'  or  engineer ;  ^ 
^ad  he  is  responsible  although  the  damage  was  conae- 
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qnential  to  the  negligence  or  misfeasance  of  a  licensed 
pilot  in  securing  iier  improperly  to  a  wharf.*  The  fact 
that  the  master  of  a  canal  boat  was  not  on  board  the 
boat  at  the  time,  and  injury  to  a  bridge  resulted  from 
the  negligence  of  his  crew  who  were  on  board,  will  not 
excuse  him  from  liability  for  their  negligence,  he  being 
at  the  time  on  the  tow-path  and  in  the  immediate  com- 
mand of  the  crew.®  If  an  agent  does  not  employ  a  care- 
ful crew  to  navigate  the  boat  upon  which  another 
freights  goods  which  are  injured,  he  will  be  liable,  but 
the  principal  will  not  be  discharged.^^ 

1  Boyd  V.  Orabam,  5  Mo.  App.  403. 

2  Kolb  V.  OrBrlen,  86  lU.  210. 

3  Hardrop  v.  Gallagher,  2  Smith,  £.  D.  528. 

4  Bell  V.  Josselyn,  3  Gray,  309. 

5  White  V.  McDonoogh,  3  Sawy.  311 ;  Hale  v.  Washington  Ins.  Oo. 
2  Story,  176. 

6  Ryall  v.  Kennedy,  40  N.  Y.  Super.  347. 

7  United  States  v.  Farnham ,  2  Blatchf .  528. 

8  The  Lotty,  Olcott  Adm.  329  ;  Grfswold  v.  Sharpe,  2  CaL  17. 

9  Korah  v.  Ottawa,  32  111.  121. 

10    GK>rdon  v.  Buchanan,  5  Yerg.  71. 

J  224.  Servant's  liability  to  master. — An  employee  is 
bound  to  discharge  the  functions  of  his  procuration  as 
long  as  he  continues  to  hold  it,  and  he  is  responsible  to 
his  principal  for  damages  that  may  result  from  the  non- 
performance of  his  duty.i  He  is  liable  to  his  ma.ster 
for  injuries  sustained  by  him  on  account  of  his  negli- 
gent performance  of  his  duties,^  and  this  although  the 
negligence  of  another  servant  not  made  a  defendant 
concurred  in  producing  the  injury,'  but  not  where  the 
master's  negligence  contributed.*  Where  he  injures  or 
wastes  the  materials  furnished  him,  he  must  account  to 
his  employer  for  their  original  value  less  what  they 
might  be  sold  for.*  He  is  not  liable  for  negligence  in 
performing  an  illegal  act  under  contract  with  his  princi- 
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pal/  Assumpsit  lies  against  a  conductor  of  a  railroad 
for  the  amount  of  extra  fares  omitted  to  be  collected  by 
him,  as  ten  cents  for  each  person  paying  in  the  cars, 
although  such  negligence  has  occurred  with  the  consent 
of  the  superintendent,  but  without  the  knowledge  of 
the  directors.^  An  imperfect  equipment  of  a  train  does 
not  relieve  the  conductor  from  the  exercise  of  due  care 
in  its  management.^  An  agent  for  hire  without  specific 
instructions  is  bound  to  observe  all  the  precautions 
usually  pursued  in  relation  to  the  particular  business 
in  which  he  is  employed,  and  according  to  the  usages 
of  the  place  and  the  circumstances  of  the  times  within 
which  the  business  is  transacted.^  An  agent  having 
sold  land  and  received  part  of  the  price  and  taken  notes 
for  the  balance,  and  who  might,  with  ordinary  diligence, 
have  received  the  whole,  but  on  being  called  on  for 
money  said  *^he  knew  nothing  about  it,"  is  liable  for 
the  whole.^o  One  who  sells  his  principal's  goods,  takes 
a  note,  gives  his  principal  notice  of  the  sale,  and  credits 
him  with  the  amount,  renders  himself  liable  for  the 
whole  amount  by  omitting  to  give  his  principal  notice 
of  non-payment  of  the  note  at  maturity.**  An  agent 
neglecting  to  insure  a  vessel  according  to  instructions 
is  liable  for  her  loss.*^  If  unable  to  execute  an  order 
for  insurance,  he  should  g^ve  notice  to  his  principal.*' 
Where  an  express  company  employed  as  a  messenger 
a  conductor  on  a  railroad  train,  they  contract  with  him 
with  reference  to  liis  prior  duties,  and  he  is  not  liable 
for  neglect  caused  by  his  attending  to  his  duties  as  con- 
ductor.** The  master  of  a  vessel  is  bound  to  his  owners 
for  his  negligence.*^  He  should  give  notice  of  the  loss 
of  a  vessel  as  soon  as  he  reasonably  can.*<(  In  an  action 
against  him  for  bad  stowage  he  is  bound  only  to  rea- 
sonable care  and  diligence ;  *7  and  it  has  been  held  that 
he  is  liable  for  the  loss  of  a  boat  belonging  to  the  vessel 
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only  in  case  of  gross  negligence.^'  Where  an  agent 
fails  to  execute  his  order  faithfully,  damages  are  not 
recoverable  for  any  speculative  loss,  but  only  for  positive 
and  direct  losses  resulting  from  the  breach.^'  Where  a 
stock  broker  fails  to  comply  with  his  principaPs  order 
to  purchase  stock,  the  measure  of  damages  is  the  ex- 
pense which  the  principal  would  incur  by  supplying 
himself  in  the  open  market.*^  A  master  who  has  paid 
a  sum  of  money  to  a  third  person  to  discharge  a  lia- 
bility incurred  through  the  negligence  of  a  servant  may 
recover  the  same  of  the  servant ;  it  is  not  necessary  that 
he  should  resist  the  demand  to  action  and  judgment ; 
he  may  recover  what  he  has  actually  and  voluntarily 
paid,  bat  not  exceeding  the  sum  for  which  he  was 
made  legally  liable.^  One  who  accepts  and  enters  upon 
a  gratuitous  agency  is  bound  to  use  such  diligence  as  a 
prudent  man  uses  in  reference  to  his  own  afTairs.**  It 
has  been  held  that  such  a  person  was  not  liable  for  a 
nonfeasance.® 

1  Imboden  v.  Richardson,  15. La.  An.  634. 

2  GUson  V.  Collins,  66  IlL  136 ;  Smith  v.  Foran,  43  Oonn.  244 ;  Waid 
V.  Hardie,  17  Tex.  563. 

3  Zalkee  v.  Wing,  20  Wis;  406. 

4  WUder  v.  Stanley,  49  Vt.  105. 

5  HlUyard  v.  Crabtree,  11  Tex.  264. 

6  Baynard  v.  Hanity,  1  Houst.  200. 

7  Ck>ncord  B.  R.  v.  Cloagh,  49  N.  H.  257. 

Mobile  etc.  By.  Co.  v.  Clanton,  59  Ala.  392. 

9   Wright  V.  Cent.  B.  B.  Co.  16  Ga.  38 ;  Bedfield  v.  Davis,  9  Conn. 
439 ;  HaU  v.  Junction  B.  B.  Co.  I51nd.  362 ;  Hill  v.  White,  11  La.  An.  17a 

10  Hemmenway  v.  Hemmenway,  5  Pick.  889. 

11  Harvey  V.  Turner,  4  Bawle,  223. 

12  Miner  V.  Tagert.  3  Binn.  204. 

18  Be  Tastett  v.  Cronlslllat,  2  Wash.  132. 

14  Sonthem  Exp.  Co.  v.  Frink,  67  Ga.  201. 

15  Stone  V.  Kitland,  1  Wash.  142. 

16  Buggies  V.  Gen'l  Int.  Ins.  Co.  4  Mason,  74 

17  Blssell  V.  Mepham,  1  Woolw.  225. 

18  Burrows  V.  Beeves,  iNott  A  McC.  427. 
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19  Bell  V.  CnnnlDgham,  3  Peters,  69 :  Bank  of  Mobile  v,  Watadaa,  9 
AO^  206 ;  Ainsworth  v.  PartUlo,  13  Ala;  460. 

20  Eicholz  V.  Fox,  12  PhUa.  382. 

21  Smith  v.  Foran,  43  Conn.  244. 

22  Anthony  v.  Smith,  9  Humph.  508;  Lyon  v.  Toms,  11  Ark.  189; 
MQore  V.  Gholson,  34  Miss.  372 ;  Fate  v.  Mcdure,  4  Rand.  161  See 
Turton  v.  Dufieff,  6  Wall.  420 ;  antCt  ch.  on  Bazlmibntb. 

23  Morrison  v.  Orr,  8  Stewt.  <fe  P.  49. 
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CHAPTER  XXV. 

MUNICIPAIi  OORPORATIOWS, 

9  225.    Construction  and  maintenance  of  public  works. 
^  226.    Liability  for  acts  of  officers. 

I  B85.  Constmotion  and  maintaninoe  of  public  ^i^orlEs.  — 
A  city  in  constructing  a  public  building  Is  not  bound  to 
anticipate  unprecedented  wind-storms.*  If  in  repairing 
a  building  an  excavation  was  made  and  was  left  open 
and  unguarded,  the  city  is  liable  to  one  injured  thereby 
while  using  due  care.^  If  a  city  should  contract  with 
oim  for  the  performance  of  work,  or  the  erection  of  a 
public  building,  and  should  retain  supervisory  control 
««rer  the  work,  it  would  be  liable  for  the  contractor** 
Tiegligence.'  A  city  incorporated  nnder  the  general 
laws  of  Indiana  cannot  escape  its  duty  as  regards  the 
proper  erection  of  its  public  bnildings,  by  entering  into 
:a  contract  with  a  third  person  for  the  performance  of  the 
work.*  Where  power  is  conferred  on  a  common  coun- 
cil **  to  make,  establish,  and  regulate  public  wells,  cis- 
terns, reservoirs,  and  pumps,"  and  to  or^nize  and 
regulate  a  fire  department,  a  city  is  not  liable  for  a  loss 
by  fire  occasioned  by  the  remoteness  of  the  lost  house 
from  the  proper  supply  of  water.*  A  town  erecting 
water-works  is  liable  for  an  injury  from  the  water 
escaplngfrom  the  pipes,*  or  from!  the  burstinj^  of  a  water- 
main.^  A  town  is  not  liable  to  one  attending  an  enter- 
tainment in  a  public  building  for  injury  sustained  by 
him  hy  falling  into  a  trench  near  the  building  and  out- 
side the  highway.*  A  city's  part  ownership  of  the 
upper  story  of  a  building  does  not  render  it  liable  for 
injury  from  the  defective  construction  of  the  basement 
Dkkbtkg  Nkg.  — 31. 
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steps.*  In  Hbode  Islan d  a  city  is  not  liable  for  an  in  fu ry 
to  a  cliild  by  reason  of  a  defective  heating  ap|>aratus  in  a- 
public  school.i<>  A  town  is  not  liable  for  a  defect  in  a  pub- 
lic common  conveyed  to  it  upon  the  condition  tliat  it 
should  '*  forever  af teir  be  kept  open  as  a  common  for  the 
use  of  the  inhabitants  of  the  town/'  ^^  Where  an  infant 
fell  into  a  water-tank  constructed  by  a  city  and  was- 
drowned,  it  is  no  defense  for  the  city  to  sh(»w  that  the 
tank  was  secure  for  such  persons  as  ordinarily  make- 
use  of  the  street.^^  Where  the  trustees  of  water-works 
ordered  the  digging  of  trenches,  and  while  the  digging^ 
was  going  on  they  individually  notilled  the  superin- 
tendent that  they  would  have  nothing  fufther  to  do 
with  the  work,  this  does  not  relieve  the  city  from  liabil- 
ity for  negligence  of  the  superintendent  in  conducting  the 
work.^'  A  municipality  is  not  liable  for  consequential 
injury  from  the  ex^cise  of  its  lawful  authority .^<  In 
an  action  for  negligence  in  laying  out  a  water-pipe  too 
near  the  surface,  the  plaintiff  is  entitled  to  damages  for 
the  loss  of  water,  but  not  for  thd  loss  of  rents  f i^m  the 
tenants  after  the  frost  had  burst  tlie  pipe.^^  Where  the 
suit  is  for  injury  to  a  mill  from  the  falling  of  a  wall, 
rent,  if  recoverable  at  all,  would  only  be  for  such  time 
as  was  necessary  to  repair  the  premises.^^  In  a  suit  by 
the  owner  of  property  on  the  course  of  a  stream  below 
the  reservoir  belonging  to  the  city  water-works  for  in- 
jury from  its  overflowing,  the  ontis  is  on  him  to  show 
not  merely  that  the  resers'^oir  and  the  water  theVefrom 
contributed  to  the  injury,  but  that  they  were  the  prepon- 
derating causes  thereof  J^  Long  and  unreasonable  delay 
in  repairing  a  dangerous  defect  in  a  water-tank  coIb- 
structed  by  the  city,  furnishes  presumptive  evidence  of 
notice  to  the  city  of  the  existence  of  the  defect.^'  As  to 
questions  relating  to  highways  and  bridges  see  thosa 
heads* 


HUNICIPAI*  CORPORATIONS.  {  8S6 

1  Horl  v.  St  Ix>ni8,  eo  ]k[o.  341. 

2  Oliver  v.  Worcester,  1(B  Haas.  489. 

S  •  Chicago  V.  Joney,  60  IlL  883 ;  Chicago  v.  Dormody,  Gl  HL  48L 

4  l4>gaiisport  v.  Dick,  70  Ind.  Ok 

5  Brinlcnieyer  v,  EvansvUle,  29  Ind  187. 

6  Hand  v.  Brookline,  1261Ca8S.  324. 

7  McA voy  v.  Mayor  etc.  of  N.  Y.  54  How.  Pr.  24Sw 

8  Larrabee  v.  Peabody,  123  Mass.  5ni ;  25  Am.  Bep.  109,  n. 

9  xa  Paso  t*.  Causey,  1  111.  App.  5C1. 

10  Wlxon  V.  17ewport,  13 B.  L 454 ;  43  Am.  Bep.  88b 

11  dark  V,  Waltham,  128  Mass.  5t7 ;  33  Am.  Bep.  180,  n.   Comjftai^ 
fiteele  9.  Boston,  128  Mass.  582 ;  85  Am.  Bep.  781,  n. 

12  CMcago  V.  Mayor,  18  III.  340. 

13  IxBinton  v.  Kelley,  38  Ohio  St.  50. 

14  AXlentown  V.  Kramer,  73  Pa.  St.  40(L 

15  Sodth  V.  Philadelphia,  81  Pa.  St.  38. 
10   Lufllow  V.  Tonkers  43  Barb.  40aL 
17   Brw^n  v.  Atlanta,  M  Oa.  71. 

IS    CUengo  v.  Mayor,  18  IlL  340. 

2  226.  Liability  tor  aots  of  offioen .— The  liability  of  a 
mnnicipsl  corporation  for  the  acts  of  its  officers  de- 
pends upon  whether  they  are  its  servants  or  agents ;  if 
the  corporation  elects  and  controls  them,  and  their  duty 
jelates  to  the  exercise  of  corporate  powers  for  the  bene- 
fit of  the  corporation,  the  municipality  is  liable ;  but 
the  rale  Is  otherwise  where  they  are  appointed  or 
elected  in  obedience  to  statute  to  perform  a  service  not 
peculiarly  corporate,  and  are  independent  as  to  their 
tenure  vof  office,  and  in  the  manner  of  discharging  their 
duties.^  But  if  a  department  of  city  government  is  cre- 
ated by  legislature,  and  is  not  subject  to  the  control  of 
the  city  government,  and  the  city  derives  a  benefit 
from  its  existence,  and  its  employees  participate  in  the 
wron^  by  which  injury  is  occasioned,  the  city  is  re- 
sponsible.^ A  city  is  not  liable  for  the  neglect  of  its 
offir^ers  in  the  exercise  of  a  power  vested  in  the  corpora- 
tion .to  be  exercised  for  the  public  good,  and  not  for  the 
tenefit  of  the  corporation.'    Liability  does  not  extend 
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to  a  duty  specifically  imposed  upon  the  officer  which  is 
not  connected  with  his  duties  as  agent  of  the  corpora 
tion,  and  in  which  it  has  no  private  interest.^    All  acts; 
involved  in  the  necessary  performance  of  a  duty  pre* 
scribed  by  a  manicipalityare  strictly  minnterial,  andL 
when  performed  by  an  officer  or  agent  by  the  directioir 
and  for  the  benefit  of  the  corporation,  it  ra  liable  for 
their  negligent  performance.^    A  corporation  is  not  lia- 
ble for  the  mere  nonfeasance  or  misfeasance  of  its  offi- 
cers  in  respect  of  their  police  duties,*  nor  for  their  acts- 
done  outside  the  scope  of  their  authority  J    Cities  are 
not  responsible  for  the  negligent  acts  of  an  inspector  of 
boilers,^  or  of  its  board  of  education,'  of  the  mem^ 
bers  of  its  police  force,"^  or  of  its  fire  department,'* 
although  the  fire  department  was  established  and  is 
regulated  under  a  special  statute,  which  by  its  terms 
required  acceptance  by  the  city  council  "before  it  took 
effect.^'    A  city  is  not  responsible  for  the  negligence 
of  its  selectmen,  or  of  a  physician  employed  by  them  in 
the  discharge  of  their  duties ;  ^'  nor  for  the  negligence  of 
its  officers  or  agents  in  executing  sanitary  regulations 
to  prevent  the  spread  of  contagious  disease,  or  in  caring 
for  persons  afflicted  witn  such  disease,  or  the  houses  in 
which  they  are  kept ;  ^*  nor  for  a  mistake  in  judgment 
of  a  competent  engineer  in  the  construction  of  a  cul- 
vert.i^    ^n  action  lies  against  a  town  after  a  constable's 
death  for  his  official  nonfeasance,^*  but  not  for  the  neg^ 
lect  of  a  constable  to  pay  over  money  collected  on  at« 
tachment  where  the  parties  consented  to  it."    If  a  city 
lets  rooms  in  a  public  building  with  the  services  of  a 
Janitor,  it  is  responsible  for  personal  injury  .caused  by 
his  negligence  in  the  care  of  the  building  to  one  law«^ 
fully  there  by  invitation  of  the  hirer.'*    Wheie  a  town 
appointed  its  selectmen  agents  to  repair  certain  cUun-> 
ages  caused  by  a  freshet,  and  their  servants  carelessly 
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exposed  part  of  a  close  to  be  washed  away,  it  is  liable  to 
the  owner.^  The  measure  of  damages  in  an  action 
against  a  town  by  a  purchaser  of  land  sold  by  a  con- 
stable for  taxes  to  recover  for  the  constable's  negligence 
in  his  proceedings,  in  consequence  of  which  no  valid 
title  was  conveyed  by  his  deed,  is  the  amount  of  the 
purcliase  money  with  interest.''* 

1  2  Dillon  Mun.  Corp.  ^  974 ;  Hafford  v,  17 ew  Bedford.  16  OnuSTf 
S97 ;  Wbeeler  v.  Cincinnati,  19  Ohio  St.  19 ;  MaxImilHaTi  v.  Masror  •£& 
Ot  New  York,  62  N.  Y.  180. 

2  Tormey  v.  Mayor  etc.  of  N.  Y.  12  Hun,  542. 
8   Hart  v.  Bridgeport,  13  Blatcht  289. 

4  New  York  etc.  Lumber  Co.  v.  Brooklyn,  71 N.  Y.  fSSX 

5  Danbury  etc.  R.  B.  Co.  v.  Norwalk,  27  Conn.  109. 

6  Little  r.  Madison,  49  Wis.  007 ;  35  Am.  Bep.  703 ;  Schalta  «•  Wh- 
^wankee,  49  Wis.  254. 

7  ElBott  V.  Philadelphia,  75  Pa.  St  S47 ;  Smith  v.  Booheater,  71 
N.  Y.  508. 

8  Mead  v.  New  Haven,  40  Conn.  72. 

0    Ham  V.  Mayor  etc.  of  New  York,  70  N.  Y.  450. 

10  McElroy  r.  Albany,  65  Ga.  387 ;  38  Am.  Bep.  791 ;  Elliott  v.  Phila- 
delphia, 7  Phila.  1'28  ;  Pollock  v.  Louisville,  13  Bush,  226 ;  Hannan  v. 
liynchbux^,  3;i  Gratt  37. 

11  Howard  r.  San  Francisco,  51  Cal.  53 ;  Greenwood  v.  Louisville, 
"13  Bush,  22(> ;  Fisher  v  Boston,  104  Mass.  87  ;  McKenna  v.  St.  Louis, 
4i  Mo.  App  320 ;  Woolbridge  v.  Mayor  etc.  49  How.  Pr.  67  :  Freeman 
V  Philadelphia,  13  PhUa.  154  ;  Hayes  v.  Oshkosh,  32  Wis.  314. 

12  Fisher  v.  Boston,  104  Mass.  87. 

13  Brown  v.  Vinalhaven,  65  Me.  408. 

14  Ogg  V.  Lansing,  36  Iowa,  495. 

15  Van  Pelt  v.  Davenport,  42  Iowa,  aoSL 

16  Martin  V.  Wells,  43  Vt.  428. 

17  Hopkins  V.  Elmore,  49  Vt.  176. 

13   Wordcn  v.  New  Bedford.  131  Mass.  23 ;  41  Am.  Bep.  U& 
19   BJtwks  V.  Chariemont,  107  Mass.  414 
SO  Saultersv.  Victory,  85  Vt.  SSL 
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CHAPTER  XXVI. 

NOTARIES. 
{  227.    Duties  and  llabUitles  ot 

{  227 .  Duties  and  liabilitieB  of. — Where  a  dne  demoiHl 
apon  the  promissor  of  a  note  had  been  made  by  a  baxik 
'with  which  a  note  had  been  left  for  collection,  the 
notary  by  whom  it  was  protested  is  not  liable  for  negli- 
gence in  not  making  further  demand.^  It  is  no  part  of 
the  official  duty  of  a  notary  to  demand  payment  of  a 
note  placed  in  his  hands  for  protest ;  in  making  soeh 
demand  he  acts  simply  as  the  agent  of  the  holder,  and 
If  the  holder  fails  to  furnish  him  with  information  a»  to 
where  the  maker  can  be  found,  he  cannoi  be  charged 
with  negligence  in  failing  to.find  him.'  Where  commfrr- 
dal  paper  is  placed  in  his  hands  for  demand  and  protest, 
if  he  has  not  given  notice  to  the  drawer  and  indorsers,.he 
must  inform  the  holder  with  reasonable  dispatch  wloit 
he  has  done ;  and  if  he  has  undertaken  to  give  notice, 
he  must  perform  this  duty  in  such  a  manner  as  not  Id 
prejudice  the  holder*s  rights.'  A  notary  on  protest!]^ 
a  note  is  not  bound  to  give  notice  to  all  the  indorsers.* 
By  the  rules  of  the  commercial  law  a  promissory  noto 
is  not  protestable  paper,  and  it  is  not  the  duty  <^  a 
notary  who  presents  it  for  payment  to  give  notice  to 
any  party  except  the  one  from  whom  he  received  it; 
but  under  statute  in  Mississippi,  they  have  power  to 
protest  such  notes,  and  it  is  their  duty  to  give  notice  tm 
charge  all  the  parties  sought  to  be  made  liable  and  who 
are  by  law  entitled  to  notice.*  The  measure  of  damages 
in  an  action  against  a  notary  for  failing  to  give  notice 
of  the  dishonor  of  paper  according  to  his  undertaking 


867  NOTARIES.  2  2S7 

must  be  graduated  by  the  injury  sustained  by  his 
neglect,  in  estimating  which  the  solvency  of  the  party 
to  whom  the  notice  was  given  is  an  important  consid- 
eration.^ Where  by  reason  of  his  negligence  in  taking 
an  acknowledgment  of  the  deed  a  mortgage  debt  is 
lost,  the  measure  of  damages  is  the  principal  lost  and 
interests  A  party  cannot  recover  of  a  notary  for  hav- 
ing neglected  to  protest  a  note,  when  by  his  own  laches 
he  has  put  it  out  of  his  power  to  subrogate  the  notary 
to  his  rights  as  they  existed  at  the  date  of  the  protest.* 
'Where  a  notary  omits  to  give  notice  of  protest  to  an  in- 
dorser,  no  action  lies  where  he  may  resort  to  other 
grounds  for  fixing  the  indorser  independent  of  the  no- 
tice, and  wilfully  or  negligently  omits  to  avail  himself  of 
such  facts.^  It  seems,  however,  in  such  a  case  that  the 
holder  should  not  only  be  well  apprised  of  the  facts  to 
which  resort  might  be  had  to  sustain  the  action  against 
the  indorser,  but  he  should  have  some  intimation  that 
the  validity  of  the  notice  would  be  questioned.^® 

1  Warren  Bank  v.  Parker,  8  Gray,  221. 

2  Vandewater  v.  Williamson,  13  Fhila.  140l 

3  Bank  of  Mobile  v.  Marston,  7  Ala.  106. 

4  Morgan  v.  Van  Ingen,  2  Johns.  201 

5  Bowling  V.  Arthnr,  84  Miss.  42. 

6  Bank  of  Mobile  v.  Marston,  7  Ala.  106. 

7  Pogarty  v.  Flnlay,  10  CaL  239. 

8  Emmerllng  v.  Orabam,  14  La.  An.  S881 

9  Franklin  v.  Smith,  21  Wend.  624. 
ID  inaojclinv.  Smith,  ZLWeiad.  621 
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CHAPTER  XXVn. 

OFFICERS. 

{  228.  Liability  of  officers  generally. 

{  229.  Particular  officers,  liabilities  ot 

{  290.  Deputies,  liabilities  for  and  oL 

I  28L  Actions  against. 

2  228.    liiaUlity  of  oi&oeri  generally.— The  liability  of 
public  officers  for  their  negligent  acts  or  omissions 
depends  upon  the  natore  of  the  duty ;  whether  it  is  abso- 
Inte  and  imperative  or  ministericUy  or  discretionary  or 
judicial,  to  be  exercised  according  to  the  judgment ;  in 
the  former  case,  an  officer  is  liable ;  in  the  latter,  he  is 
not.^    A  public  officer  or  other  person  who  takes  upon 
himself  a  public  employment  is  liable  to  third  persons 
in  an  action  on  the  case  for  an  injury  occasioned  by  his 
own  personal  negligence.'    UntU  ministerial  offlicers 
have  performed  the  exact  duty  imposed  upon  them  by 
law  they  must  be  considered  as  in  default.'    An  officer 
who  omits  to  do  a  duty  prescribed  by  a.  directory 
statute  is  liable  to  any  party  injured  by  his  negligence, 
though  it  may  not  vitiate  the  proceedings  as  to  third 
persons.^    Where  a  penalty  is  imposed  on  a  ministerial 
officer  for  not  doing  an  official  act,  though  the  law  does 
not  in  express  terms  admit  of  any  excuse,  yet  it  im- 
plies that  a  reasonable  excuse  will  be  heard,  and  will 
not  require  more  than  is  consistent  with  other  official 
duties.* 

1  Shearman  &  Bedfleld  Negligence,  { 156 ;  Wharton  NegUgoBce. 

U  284,  285. 

2  Sawyer  v.  Corse,  17  Oratt.  230. 

3  Clark  v.  McKenzle,  7  Bush,  523. 

4  Brown  v.  Lester,  13  Smedes  A  M.  882:  Jenner  v.  loUflte  t 
Johns.  881. 

5  Underwood  v.  Russell,  4  Tex.  ITBw 
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i  829.  Fartienlar  of&cen,  Iia1>ilitie6  of.— Judges  of 
courts  of  record  are  not  liable  for  their  judicial  acts 
within  their  jurisdiction,  nor  for  their  acts  outside  their 
Jurisdiction,  unless  they  knew  or  ought  to  have  known 
of  the  want  of  jurisdiction.^  It  has  been  held  that  all 
acts  from  the  beginning  to  the  end  of  a  suit  which  the 
law  requires  a  justice  to  perform  are  judicial  acts.^ 
The  approval  of  a  replevin  bond  by  him  is  a  judicial 
act ; '  but  he  is  liable  if  he  neglects  to  make  an  entry,* 
or  issues  an  execution  invalid  on  its  face,*  or  delays 
unreasonably  in  issuing  execution.^  But  the  issuing  of 
an  execution  by  a  justice  has  been  held  a  judicial  act  J 
Neglect  of  a  justice  to  render  judgment  on  a  verdict 
within  the  time  required  by  law  is  merely  an  omission 
of  a  Judicial  duty.'  For  a  justice  negligently  to  give 
erroneous  information  as  to  the  amount  of  a  judgment 
rendered  by  him  to  a  party  about  to  prosecute  an  ap- 
peal, whereby  the  appeal  is  lost,  does  not  render  him 
liable.^  Case  will  not  lie  against  him  for  an  error  in 
judgment  in  taking  a  recognizance  to  prosecute  an  ap- 
peal in  a  form  not  authorized  by  law,  and  therefore  in- 
valid.^® A  justice  incurs  no  liability  for  neglecting  to 
pay  over  moneys  received  by  him  until  a  demand  has 
been  made,  nor  for  neglecting  to  inform  a  party  of  any 
facts  respecting  the  judgment  until  asked  for  such  in- 
formation.^ A  board  of  education  is  not  liable  in  its 
corporate  capacity  for  injuries  through  defects  in  a 
school  building; ^2  especially  where  the  care  of  such 
buildings  was  intrusted  to  ward  trustees.^'  A  superin- 
tendent of  public  buildings  is  liable  for  their  defects.'* 
A  postmaster  is  bound  only  to  ordinary  diligence  in 
the  discharge  of  his  duties ;  '*  the  loss  must  be  the  con- 
sequence of  the  negligence,'*  and  the  burden  of  proof  is 
on  him  who  alleges  negligence  to  establish  that  fact." 
Evidence  of  the  exposed  manner  in  which  the  ofllce 
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was  kept  is  admissible.^*  A  county  treasurer  is  liable 
as  a  bailee  for  hire ;  ^  he  must  present  a  check  received 
from  the  State  treasurer  for  money  due  from  the  State 
to  the  county  within  a  reasonable  time  ;  ™  but  he  is  not 
liable  for  county  funds  lost  through  the  failure  of  a 
bank  in  good  standing.^*  A  recorder  is  liable  if  he  neg- 
lects to  record  or  index  a  deed. 22  A  city  engineer  is 
bound  only  to  reasonable  and  ordinary  skill,  not  to 
absolute  correctness.®  A  town  clork  is  responsible  for 
inadvertently  giving  a  false  certificate.^  An  inspector 
of  pork  is  responsible  for  ordinary  diligence  ;  ^  and  an 
inspector  of  tobacco  is  entitled  to  contribution  from  a 
co-inspector,  where  he  has  been  compelled  to  pay  dam- 
ages for  failing  to  deliver  tobacco  when  legally  de- 
manded.^ Prison  managers  are  not  liable  to  a  prisoner 
who,  in  performing  work,  loses  his  hand  by  a  circular 
saw ;  27  nor  for  injury  to  a  prisoner  who,  on  account  of 
refractory  conduct,  is  put  into  solitary  confinement,  for 
insufficient  food,  clothing,  and  fires.28  Ijevee  commis- 
sioners are  not  liable  to  a  plantation  owner  whose 
plantation  is  overflowed  through  defect  in  the  levee.* 
The  disbursing  officers  of  the  army  are  not  liable  for 
money  stolen  if  they  have  used  the  usual  precautions 
against  theft.**  The  degree  of  care  required  of  such 
officers  is  that  which  a  prudent  man  would  exact  of 
his  agent  under  like  circumstances.^^  A  commissioner 
appointed  to  rent  university  lands  who  fails  to  report 
and  to  pay  over  the  rent  is  chargeable  with  interest.'* 
Where  a  city  marshal  fails  to  prosecute  for  offenses 
committed  in  his  presence  he  is  chargeable  with  neg- 
ligence.^ A  collector  of"  customs  is  not  liable  for  the 
loss  of  goods  deposited  in  the  custom-house  warehouse, 
unless  the  loss  is  through  his  personal  negligence.'* 

1  Shearman  &  Bedfield  Negligence,  U  157, 158 ;  Wbarton  Neglk- 
gence,  ^  285. 

2  Werthelmer  V.  Howard,  30  Miss.  420. 
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5  Howe  t>.  Hason,  14  Iowa,  5ia 
4   Harlow  V.  Birger,  30  III.  42& 

6  Noxon  V.  HIU,  2  Allen»  21& 

6  State  V,  Brown»  5  Blackt  494. 

7  Werthelmer  v.  Howard,  90  Miss.  420i 

8  Stallcup  t;.  Baker,  18  Ohio  St  544. 

9  Wickw&re  v»  Bryan,  11  Weiid4  535. 

10  Chickerllifr  v.  Boblnson,  8  Cuah.  643 

11  State  V.  Coon.  14  Minn.  456. 

12  French  v.  Board  of  Education,  3D  Ohio  St  37. 

13  Donovan  v.  N.  Y.  Board  of  Education,  85  N.  Y.  117. 

14  Connors  v.  Adams,  20  N.  Y.  Supr.  427. 

15  Wiggins  V,  Hathaway,  6  Barb.  632. 

16  Dunlop  «.  Munro6»  7  Cranch,  242 ;  Wiggins  v.  Hathaway,  6  Barb. 
632. 

17  Wiggins  V.  Hathaway,  6  Barb.  632. 

18  Ford  V,  Parker,  4  Ohio  SU  676.    Compare  Wentworth  r.  Smith, 
44  N.  H.  419. 

19  Cumberland  Co.  v.  Pennell,  60  Me.  857. 

20  State  v.  Gates,  67  Mo.  139. 

21  York  Co.  v.  Watson,  15  S.  C.  1 ;  40  Am.  Bep.  e:."). 

22  Davis  V.  Thompson,  1  Nev.  17 ;  Bishop  v.  Schneider,  46  Mo.  477. 

23  McCarty  t).  Bauer,  8  Kau.  237. 

24  Maxwell  v.  Pike,  2  Me.  8. 

25  Tntdos  V.  BoBart,  1  La.  An.  IM. 

26  Thweatt  v.  Jones,  1  Rand.  328. 

27  Alamango  v.  Albany  Co.  Supervisors,  25  Hun,  551« 

28  Williams  V.  Adams,  3  Allen,  171. 

29  Nugent  i>.  Miss,  Levee  Commrs.  S3  Miss.  197. 
^    Scott  t\  United  States,  18  Ct  of  Cl.  1. 

81    Malone  v.  United  States,  6  Ct  of  CL  486. 

52  Bullock  V.  The  Governor,  2  Port  484. 

53  Shaw  V.  Macon,  21  Ga.  280. 

84   Brissao  v,  Lawrence,  2  Blatchf.  121. 

i  230.  Deputies,  liabilities  for  and  of .  ^  A  public  officer 
is  not  liable  to  third  persons  for  the  negligence  or  de- 
fault of  his  official  subordinates.^  Thus,  a  city  marshal, 
who  to  enforce  an  ordinance  under  the  mayor^s  proda^ 
xnation  employs  an  agent  to  destroy  all  dogs  found 
running  at  large  and  not  properly  muzzled,  is  not 
liable  for  the  negligent  act  of  such  an  agent  in  killing  a 
dog  not  within  the  terms  of  the  ordinance  and  proda^ 
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mation.'  A  military  officer  is  not  liable  for  the  negli- 
gence of  a  subordinate  in  negligently  obeying  a  proper 
order.'  A  postmaster  is  not  liable  for  the  acts  of  a 
deputy  postmaster ;  *  but  a  postmaster  is  liable  for  the 
acts  of  one  whom  he  permitted  to  have  the  care  and 
custody  of  the  mail,  and  who  has  not  been  sworn  ac* 
cording  to  law.^  A  deputy  postmaster  is  himself  liable 
to  the  party  aggrieved  by  his  negligence  in  office.* 

1  Sawyer  r.  Corse,  17  Oratt.  230;  Pritchard  v.  Keefer,  53  lU.  117; 
Wharton  Negligence,  {  288;  Shearman  A  Redfleld  NegUgenoe. 
ii  176, 177. 

2  Pritchard  t>.  Keefer,  53  IlL  117. 

8    Castle  v.  Duryea,  82  Barb.  480. 

4  Wiggins  V.  Hathaway,  6  Barb.  632 ;  Bolan  v.  Williamson,  1  "Brer. 
181 ;  Schrqyer  v.  Lynch,  8  watts,  453 ;  Franklin  v.  Low.  1  Johns.  3BfL 
Compare  Dunlop  v.  Munroe,  7  Cranch,  242 ;  S.  C.  1  Cranch  C.  C.  UflL 

6   Bishop  V.  Williamson,  1 1  Me.  495. 

6   Maxwell  v.  Mcllroy,  2  Bibb,  211. 

i  831.    Actions  agaixiBt.  —  In  an  action  against  a  public 
officer  for  misfeasance,  it  is  not  necessary  to  allege  that 
the  officer  was  responsible  for  such  misfeasance,  that 
being  matter  of   law.*    Where   the  complaint'  is  for 
neglect  to  perform  a  duty  imposed  by  statute,  it  should 
be  distinctly  stated.^    Where  a  statute  in  one  section 
prescribes  a  duty,  in  a  second  section  provides  for  a 
variation  or  modification  of  that  duty,  and  in  a  third 
section  imposes  a  penalty  for  neglect  of  the  duties  im- 
posed in  the  preceding  two  sections,  a  declaration  for 
such  penalty  must  allege  neglect  of  the  duty  prescribed 
by  the  first  section,  and  also  that  the  defendant  did  not 
perform  it  as   permitted  by  the  second  section.'    A 
declaration  by  a  purchaser  at  a  tax  sale  against  the  tax 
collector  for  not  making  a  return  to  the  derk  of  a  sale 
ao  as  to  enable  him  to  give  a  deed  to  the  purchaser, 
should  allege  that  the  tax  was  duly  assessed.^    Where 
a  defendant  against  whom  a  justice  had  rendered  Judg- 
ment and  who  had  appealed,  sued  a  justice  for  not 
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filing  the  papers  in  the  appeal  in  time,  a  declaration 
ayemng  that  the  plaintiff  before  the  justice  had  no 
cause  of  action  against  the  now  plaintiff  is  sufQcient, 
without  averring  the  subject-matter  of  the  demand  or 
the  defense  in  the  first  suit.^  The  act  of  a  public  officer 
may  be  given  m  evidence  as  evidence  of  his  holding 
his  ofiQice  though  there  be  record  evidence  of  his  ap- 
pointment.*  In  an  action  by  a  school  teacher  to  recover 
from  a  school  board  for  a  personal  injury  suffered 
through  its  neglect  to  repair  the  floor  of  a  school-houROi 
it  appeared  that  she  was  injured  by  stepping  in  a  hole 
six  by  twelve  inches  large ;  that  she  had  seen  the  hole 
three  weeks  previously;  that  a  portion  of  the  time  a 
tom-ofi  cover  of  a  dictionary  was  placed  over  it,  and 
that  when  she  fell  her  eyes  were  upon  her  pupils  and 
their  books ;  she  was  held  not  guilty  of  contrlbutoiy 
negligence  precluding  recovery^ 

1  Bishop  V  Wilhamson,  11  Me.  495. 

2  Smith  «  Wnght,  27  Barb.  62L 
8    Berry  v  Stinson,  23  Me.  140. 

4.    Hoidenv  Eaton,  7  Pick.  1& 

6  Peters  t;  Land  5Blacktl2. 

e   J>ean  v.  Ondley,  10  Wend.  264 

7  Ba88ettv.Fish,7&N.Y.a0SL 
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CHAPTER  XXVm 

PHYSICIANS. 

;f  232.  General  rule  as  to  sldll  required. 

^1  233.  What  constitatefi  negligence. 

,1  234.  Pleading  and  evidence  In  actions  against. 

.  1 .235.  Contributory  negligence. 

{  838.  Qaneral  rnla  u  to  skill  required. — One  who  holds 
himself  out  to  the  world  as  a  physictan  or  surgeon  or 
dentist,  impliedly  contracts  that  he  possesses  the  skill 
of  the  average  members  of  his  profesision ;  he  is  bound, 
therefore,  in  tlie  discharge  of  his  duties  to  use  ordinary 
care,  diligence,  and.«]dU,  and  is  liable  for  ordinary  neg- 
lect.^ He  is  not  required  to  possess  such  reasonable 
skill  and  diUgenoe  ^as  are  ordinarily  exercised  in  the 
profession  by  thoroughly  educated  surgeons,  having  re- 
gard to  the  improvements  and  advanced  state  of  the 
profession  at  that  time.'  He  is  not  under  an  implied 
obligation  to  effect  a  perfect  cure.'  The  degree  of  skill 
required  is  not  proportioned  to  the  character  of  the  in- 
jury.^ He  contracts  that  he  possesses  ordinary  skiil« 
.that  he  will  use  ordinaiy  eare^  and  that  he  will  exercise 
his  beet  Judgment  in  the  application  of  his  skill  to  the 
oase.^  He  is  entitled  to  compensation  though  the  oper- 
.Ation  is  not  performed  with  the  highest  deg^ree  of  skill, 
and  it  might  have  been  performed  more  skillfully  by 
others,  provided  it  was  beneficial  to  the  patient.*  The 
measure  of  skill  he  is  bound  to  use  is  not  affected  by  his 
refusal  Of  proffer  of  assistance  from  other  physiciaas.' 
The  treatment  by  a  phyeieiaa  of  one  school  of  praotioo 
M  to  be  tested  by  the  general  doctrines  of  «tbat.jnliool9 
•ad  not  by  Uioae^t^ttor  tohools.* 
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1  Landon  v.  Humphrey^  Conn.  200 ;  Bitching  v.  West,  23  III.  8S5 ; 
McNevius  v.  Lowe,  40  111.  209  ;  Barnes  v.  Means,  82  III.  379 ;  Gramxn 
V.  Boener,  56  Ind.  497  ;  Long  v.  Morrison,  14  Ind.  S95  ;  Smothers  v. 
Hanks,  34  Iowa,  286 ;  Almond  t;.  Nugent,  84  Iowa,  300 ;  Branner  v. 
Btormont,  9  Kan.  51 ;  Howard  t».  Grover,28  Me.  97 ;  Patten  v.  Wlggen, 
61  Me.  594  ;  Bimonds  v.  Henry,  39  Me.  155 :  Small  v.  Howard,  128  Ma.ss.  ■ 
131  ;  35  Am.  Bep.  363  ;  O'Hara  v.  Wills,  14  Neb.  403  ;  Lelghton  v.  Sar- 
gent, 27  N.  H.  460 ;  Bellinger  t*.  Cralgue,  31  Barb.  534  ;  Gallaher  v. 
Thompson,  Wright,  468 ;  Craig  v.  Chambers,  17  Ohio  fet.  253 ;  Geisel- 
man  v.  Scott,  25  Ohio  St.  86  ;  McCandless  v.  McWha,  22  Pa.  St.  261 ; 
Long  t>.  Morrison,  4  Sneed,  65;  Graham  v.  Gaatler,  21  Tex,  111; 
Hathorn  v.  Blchmond,  48  Vt.  557. 

2  Smothers  v.  Hanks,  34  Iowa,  286 ;  Almond  v.  Nugent,  34  Iowa, 

aoa 

3  O'Hara  v.  Wells,  14  Neb.  403 ;  Grlndle  v.  Greene,  7  Ohio,  462 ; 
Hesse  v.  Knlppel,  1  Mich.  N.  P.  109;  Leighton  v.  Sargent,  27  N.  H. 
460 :  Tefft  V.  Wilcox,  6  Kan.  46 ;  Haire  v.  Beese,  7  Phila.  138 ;  Gallaher 
V.  Thompson,  Wright,  466 ;  Graham  v.  Oautier,  21  Tex.  IIL 

4  Utiey  V.  Bums,  70  111.  162. 

5  Carpenter  v.  Blake,  17  N.  Y.  Supr.  858 ,  Branner  v.  Btormont,  9 
Kan.  51. 

6  Alder  V.  Buckley,  1  Swan,  69. 

7  Potter  V,  Warner,  91  Pa.  St.  362 ;  88  Am.  Bep.  668L 

8  Bowman  v.  Woods,  1  Greene,  441 ;  Patten  v.  Wiggln.  61  Me.  594 ; 
Hosse  V.  Knlppel,  1  Mien.  N.  P.  109 ;  Corsl  v,  Maretzek,  4  Smith, 
£.  D.  1 ;  Williams  v.  Poppleton,  8  Or.  139. 

g  238.  Wliat  constitates  negligence. — A  snrgeon  or 
physician  is  not  liable  for  an  honest  mistake  or  error  In 
judgment  where  there  is  reasonable  ground  for  uncer- 
tainty.* The  question  of  liability  for  an  error  in  judg- 
ment depends  not  merely  upon  the  fact  of  his  ordinary 
skill,  but  upon  the  question  whether  in  the  treatment 
he  used  such  reasonable  skill  and  diligence  as  is  ordi- 
narily used  in  his  profession.*  Where  the  profession 
recognize  but  one  course  of  treatment,  the  use  of  any 
other  course  is  evidence  of  want  of  ordinary  skill  and 
care.'  Where  a  surgeon  has  omitted  altogether  the 
established  mode  of  treatment  and  adopted  one  that  has 
proved  injurious,  it  is  of  no  consequence  how  much 
skill  he  may  have ;  he  has  demonstrated  a  want  of  it  in 
the  treatment  of  the  particular  case.^  If  a  physician 
through  want  of  ordinary  skiU  faUs  to  detect  the  kind 
of  injury  for  fifteen  days,  he  is  liable.^  A  dentist  or 
physician  using  chloroform  as  an  ansesthetic  is  only 
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bound  to  look  to  its  natural  and  probable  effeote ;  he  is 
not  answerable  for  the  results  arising  from  the  peculiar 
condition  or  temperament  of  the  patient  of  which  he  had 
no  knowledge.'  A  physician  called  to  treat  a  broken 
or  dislocated  limb  is  liable  where  through  his  negli- 
gence the  limb  becomes  shortened  or  crippled  or  has  to 
be  amputated;^  but  he  would  not  be  liable  if  he  was 
discharged  before  the  time  had  arrived  for  applying  the 
proper  treatment  to  prevent  shortening.^  Where  a  stur- 
geon bandaged  a  limb  too  tightly,  he  is  liable  although 
his  employment  ceased  and  the  case  went  into  the  hands 
of  another  surgeon,  whose  duty  it  was  to  discover  that 
the  bandage  was  too  tight.*  A  physician  negligently  at- 
tending a  woman  in  childbirth  is  responsible.^^  Con- 
tinued attentions  as  long  as  attention  is  required  is 
implied  by  law.^^  This  rule  applies  to  a  veterinary  sor- 
geon.^'  Where  a  defendant  feels  he  Is  not  competent  to 
treat  a  disease,  he  should  recommend  the  plaintiff  to 
employ  another  surgeon ;  if  he  is  competent,  but  in  donbt 
as  to  the  nature  of  the  injury,  he  must  use  his  best  Judg- 
ment as  to  whether  he  should  consult  some  other  sur- 
geon.^' If  a  family  doctor  on  leaving  town  recommends 
some  other  physician  in  case  of  need  who  is  not  in  any 
sense  in  his  employ,  it  does  not  make  him  liable  for  in- 
Jury  from  the  latter *s  want  of  sldll.**  Whether  a  physi- 
cian has  been  guilty  of  a  lack  of  ordinary  care  in  setting 
a  dislocated  limb  is  for  the  Jury.^^ 

1  Teflrt  V.  Wilcox,  6  Kan.  46 ;    Patten  v.  Wl^grln,  SI  Me.  SM; 
Lelghton  v.  Sargent,  27  N.  H.  400 ;  Williams  v.  Poppleton,  8  Or.  ISu. 

2  West  V.  Martin,  81  Mo.  87S. 

8  Patten  v.  Wlggin,  61  Me.  694. 

4  Carpenter  v.  Blake,  60  Barb.  488. 

6  Fowler  v.  Sergeant,  1  Orant  Ca&  866w 

6  Boyle  v.  Winslow,  6  Ptalla.  196L 

7  Barnes  v.  Means,  66  IncL  497  ;  Soadder  v.  Crossan,  48  Ind. 
Carpenter  v.  Blake,  76  N.  Y.  12. 

8  Kendall  V.  Brown,  74  HI.  282. 
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9  Hathom  V.  BIchmond,  48  Yt  557. 

ID  Brooke  V.  Clarke,  67  Tex.  10& 

11  Balloa  V.  Presoott,  64  Me.  30& 

12  WniUms  V.  Qilman,  71  Me.  21. 
18  Mallen  V.  Boynton,  182  Maas.  44SL 
14  Hitchcock  v.Borgett,  88  Mich.  501. 
16  Carpenter  V.  Blake,  00  Barb.  488. 

J  284.  Pleadiiig  and  eYidence  in  action  against.— An ' 
ayerment  in  an  action  against  a  physician  for  malprao- 
tioe,  that  the  defendant  was  employed  at  his  special 
instance  and  request,  is  technical,  and  is  sufficiently 
proved  by  showing  that  the  defendant  held  himself  out 
as  a  practitioner  soliciting  public  practice,  and  that  the 
employment  was  by  mutual  consent.^  Special  allega- 
tion of  consideration  for  the  employment  and  the  duty 
to  use  reasonable  care  and  skill  are  unnecessary.*  A 
oomplaint  alleging  that  the  defendant  was  employed 
^*  to  set  and  reduce  said  fracture,  .  .  .  and  to  attend 
to  and  cure  and  heal  the  same  for  a  certain  fee,  and  said 
defendants  undertook  and  entered  upon  such  retainer 
and  employment,**  implies  no  more  than  a  duty  to  ex- 
ercise ordinary  care  and  not  a  contract  to  cure.'  In  an 
action  on  the  case  against  a  surgeon  for  unskiUfully  per- 
forming an  operation,  the  joining  of  a  count  averring 
that  the  operator  "maliciously"  pretended  he  would 
improve  the  appearance  of  and  restore  the  eye  of  the 
plaintiff  with  intent  to  defraud  her  of  her  money  is  not 
a  misjoinder.^  In  a  suit  for  an  injury  done  to  a  horse 
through  the  unskillfulness  of  the  defendant,  the  ex- 
pense of  doctoring  and  taidng  care  of  it  cannot  be  re- 
covered unless  declared  for  as  special  damages.^  The 
burden  of  proof  is  on  the  plaintiff  to  show  want  of 
ordinary  skill  and  care  on  the  defendant's  part  and 
lack  of  contributory  negligence  on  his  own.*  Evidence 
of  the  general  skill  of  the  defendant  where  his  general 
skillfulness  is  not  questioned  is  inadmissible.^    On  the 
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question  as  totb«4egree  of  the  defendant's  medical  skill 
it  is  competent  f oi*  him  to  show  that  he  had  received  a 
good  surgical  and  medical  education,  and  was  a  regu- 
larly educated  and  skillful  surgeon  smd  physician;* 
but  on  such  a  question  the  general  reputation  among 
the  profession  of  the  medical  institution  at  wliich  he 
may  have  attended  lectures  is  not  competent,*  nor  is 
the  opinion  of  the  surgeon  with  whom  he  studied  ins 
profession.^*  The  defendant  may  show  that  his  treat- 
ment was  according  to  the  school  of  medicine  in  wliich 
he  practiced.^  Standard  medical  works  have  been  held 
admissible  as  evidence  of  the  author's  opinion  on  ques- 
tions of  medical  skill  and  practice.^'  The  declarations 
of  a  defendant  made  to  a  physician  as  to  cases  alleged 
to  have  been  treated  by  him,  and  their  symptoms  and 
the  course  of  treatment  pursued,  and  the  opinion  of  the 
physician  derived  from  the  statements  and  from  the 
symptoms  observed  by  iiimself  as  to  the  propriety  of 
the  course  pursued  by  the  defendant,  are  not  compe- 
tent evidence  upon  the  question  of  tlie  defendant's  skill 
as  a  surgeon  for  himself.^  Where  the  plaintiff  has  put 
in  evidence  of  the  treatment,  the  defense  may  ask  an 
expert  who  has  heard  it  whether,  supposing  it  to  be 
true,  the  treatment  was  proper .^^  An  exhibition  of  the 
injured  limb  to  the  jury  is  proper.^  The  fact  that  a 
fractured  limb  is  shorter  when  the  patient  is  discharged 
is  not  prima  facie  evidence  of  negligence  in  the  treat- 
ment of  the  case.^*  In  an  action  for  malpractice,  a 
plaintiff  cannot  give  evidence  that  the  defendant  aban- 
doned him  and  refused  to  prescribe  unless  it  is  so  laid 
la  the  declaration. ^7  Evidence  '*  as  to  the  weakness  of 
the  bones  of  the  plaintiff's  family "'  is  inadmissible 
where  there  is  no  allegation  under  which  it  became 
material.^*  Under  an  allegation  that  **  the  defendant 
wrongfully,  negligently,  and  unsklUfully  performed 
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said  amputation,"  evidence  is  admissible  showing  that 
the  point  of  amputation  was  too  high,  and  that  the  dan- 
ger of  death  was  somewhat  increased  by  the  selection 
of  tJiat  point.'^  In  such  a  case  evidence  by  the  defend- 
ant explaining  the  **  circular  method  of  amputation  "  is 
not  admissible  in  rebuttal  of  evidence  for  the  plaintiff 
showing  that  the  amputation  was  peformed  by  the  "  flap 
method,"  and  that  the  unskillfulness,  etc.,  consisted  in 
cutting  the  upper  flap  too  short.^  Evidence  that  the 
surgeon  has  not  asked  for  any  pay  is  not  admissible.'^ 
In  an  action  to  recover  for  injury  alleged  to  have  oc- 
curred through  want  of  ordinary  care  and  sl^ill,  proof 
that  the  defendant  gave  assurances  to  the  plaintiff  that 
he  possessed  and  would  exercise  extraordinary  skill 
and  effect  a  cure  is  not  admissible  to  support  the  decla- 
ration.^ Where  other  medical  men  had  been  called  in 
for  consultation  without  invitation  or  notice  to  the  de- 
fendant, a  medical  witness  for  plaintiff  may  be  asked 
as  bo  the  practice  of  physicians  in  regard  to  consulta- 
tions, but  he  could  not  be  asked  as  to  the  measure 
of  the  defendant's  responsibility  to  his  patient,  as  that 
is  not  a  subject  of  professional  skill.®  Where  the 
defendant  testified  on  cross-examination  and  without 
objection,  that  two  colts  gelded  by  him  at  about  the 
same  time  and  manner  as  the  colt  belonging  to  the 
plaintiff  was  gelded  had  died,  it  is  error  to  exclude  in- 
quiry on  the  part  of  the  defendant's  counsel  as  to  the 
cause  of  their  death.^  The  defendant's  declaration 
ascribing  his  ill-success  to  a  venereal  disease  is  ad- 
missible to  show  his  ignorance,  plaintiff  not  having 
such  disease.^  Evidence  to  show  the  effect  of  the  rem- 
edies prescribed  upon  a  person  entirely  well  is  not 
admissible.* 

1  JCusserv.  Chase,  29  ObloBt  977. 

%  Cadwellv.EBrTell,28IU.488b 
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5  Harplngamer  V.  Levy,  77  Ind.  45B. 
4   Cadwell  v.  Farrell,  28  IlL  43S. 

6  Patten  V.  libbey,  32  Me.  378. 

6  Scudder  v.  Crossan,  43  Ind.  MS;  BalM  v.  Morford.  29  Iowb, 
631 ;  LeiflThton  v.  Sargent,  31  N.  H.  tl9 ;  Craig  v.  Chambers,  17  Ohio  St. 
253 ;  Halre  v.  Beese,  7  Phlla.  138.    Compare  Gramm  v.  Boener,  fi6  Ind. 

497. 

7  Williams  v.  Poppleton,  3  Or.  139 ;  Merts  n,  De/bweUer,  8  Watte 
<fe&376. 

8  Lelghton  v.  Sargent,  27  N.  H.  400. 

9  Lelghton  v.  Sargent,  31 N.  H.  119. 

10  Lelghton  v.  Sargent,  31  N.  H.  119. 

11  Bowman  v.  Woods,  1  Greene,  44L 

12  Bowman  v.  Woods,  1  Greene,  441.     Cbnlro,  OoUier  ».  Simpaon,  ft 
Car.  A  P.  73. 

18  Lelghton  v.  Sargent,  31  N.  H.  119. 

14  Wright*.  Hardy.  22  Wis.  348. 

15  Fowler  v.  Sergeant,  1  Grant  Ca&  888L 

16  Piles  V.  Hughes,  10  Iowa,  S79. 

17  Bemus  v.  Howard,  3  Watts,  26fi. 

18  West  V.  Martin,  31  Mo.  375. 

19  Wright  v.  Hardy,  22  Wis.  848. 

20  Wrightv.  Hardy,  22  Wis.  348. 

21  Balrd  v.  GUlett,  47  N.  Y.  186L 

22  Goodwin  v.  Herson,  €5  Me.  229^ 

23  Mertz  v.  Detweller,  8  Watts  &  Gk  378L 

24  Williams  v.  Oilman,  71  Me.  21. 

25  Grannis  v.  Branden,  5  Day,  200. 

26  Twombly  v.  Leach,  11  Cnsh.  387. 


i  886.  Gontrilmtory  negligenoe. — It  is  a  good  defense 
to  an  action  against  a  physician  or  surgeon  for  an  injury- 
sustained  through  a  want  of  ordinary  care  and  skill 
that  the  plaintiff's  own  negligence  contributed  to  the 
injury.^  It  is  the  duty  of  the  patient  to  submit  to  the 
treatment  prescribed,  and  to  follow  the  directions  given, 
provided  they  be  such  as  a  physician  of  ordinary  skill 
would  adopt  or  sanction ; '  and  if  he  neglect  to  obey  the 
reasonable  instructions  of  the  defendant  he  cannot  re- 
cover.' The  same  rule  is  true  where  the  parents  of  a 
patient  who  were  in  charge  of  and  nursed  him  did  not 
obey  the  physician's  directions  in  rei<ard  to  his  treat- 


381  PHYSICIANS. 

ment  and  care.*  The  information  given  by  a  surgeon 
to  his  patient  concerning  the  nature  of  his  malady  is  a 
circumstance  that  should  be  considered  in  determining 
whether  the  patient  in  disobeying  his  instructions  was 
negligent.^  For  a  patient  to  negligently  throw  off 
splints  and  walk  on  crutches  is  negligence.*  Where  a 
patient  directs  an  operation  to  be  performed  relying  on 
his  own  judgment,  a  surgeon  is  not  liable  for  the  injuries 
he  sustains  in  consequence.^ 
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i  237.  Duty  toward  individual  proprietors. 

{  238.  General  duty  as  to  care  In  managing  train. 

{  230.  Rigbts  of  travelers  and  of  railroad  companies  using  highways 

are  mutual. 

{  240.  Care  required  in  running  through  crowded  streets. 

I  241.  Bate  of  speed. 

{  242.  Duty  to  slacken  or  stop  on  approaching  crossings  or  obstmc- 

tlons. 

{  243.  Signaling  on  approaching  crossings. 

{  244.  Duty  to  station  flagmen  at  crossing. 

{  24S.  Sign-posts  at  crossings. 

{  246.  Obstructing  highways. 

{  247.  Setting  cars  In  motion  without  guard  or  engine. 

{  248:  Backing  trains  on  travelers. 

{  249.  Starting  suddenly. 

{  2o0.  Frightening  horses. 

I  251.  Lookouts  on  trains. 

{  252.  Duty  of  one  crossing  track,  to  stop,  look,  and  listen. 

{  253.  Attempt  to  pass  between  or  under  cars. 

1  254.  Crossing  in  response  to  signal  by  flagman. 

2  255.  Crossing  when  view  of  track  is  obstructed. 

1  256.  Crossing  ahead  of  approaching  train. 

{  257.  Traveler  whose  attention  is  diverted  by  another  train  paaslng. 

i  258.  Driving  on  tracks  of  railroad. 

i,  259.  Driving  stock  over  crossing. 

2  260.  Trespassers  on  track,  duty  of  company  towards. 

1  261.  Duty  toward  children  trespassing  on  track  or  train. 

2  2^2.  Pleading  In  action  by  traveler. 

2  263.  Burden  of  proof  and  evidence  in  action  by  traveler. 

{  264.  General  liability  of,  for  fires. 

2  265.  Duty  to  provide  against  spread  of  sparks  and  in  use  of  in* 

ventlons. 

2  266.  Duty  to  keep  track  clear  of  combustible  materiaL 

2  267.  Contributory  negligence  of  adjoining  owner  generally. 

2  268.  Duty  of  adjoining  owner  to  remove  combustible  materiaL 

2  269.  Building  or  leaving  property  in  exposed  position. 

2  270.  Pleading  in  action  for  injuries  from  fire. 
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)  271.  Fire  most  be  proximate  cause  of  loss. 

}  272.  Burden  of  proof  in  action  for  loss  from  fire. 

{  273.  Ck>mpetenc7  of  evidence  In  actions  for  loss  by  fire. 

{  274.  Sufficiency  of  evidence  to  charge  company  for  loss  thronsrh  fire. 

)  27fi.  Damages  In  action  for  loss  by  fire. 

{  276L  Trains  run  on  road  of,  or  with  appliances  of  another  company. 

{  277.  Roads  operated  by  lessees,  receivers,  trustees,  or  purchasers. 

{  836.  CoBBtmetioxL  and  repair  of  road. — A  railroad 
company  having  a  right  to  lay  its  tracks  in  a  public 
street  is  bound  to  lay  them  in  a  proper  manner.^  When 
authorized  by  its  charter  to  divert  the  location  of  the 
highway  when  necessary  in  the  construction  of  its  road, 
the  right  must  be  exercised  with  a  due  regard  to  the 
public  safety.'  Where  it  has  the  right  to  build  its  road 
over  or  under  a  highway,  and  for  that  purpose  to  lower 
or  raise  the  highway,  it  is  bound  to  exercise  this  right 
so  as  not  unnecessarily  to  obstruct  the  highway,  and 
to  use  reasonable  care  to  protect  those  passing  thereon 
from  injury.'  It  is  liable  for  an  accident  which  could 
not  have  happened  save  for  the  improper  laying  of  a 
rail  for  its  track.^  If  it  constructs  its  track  at  the 
crossing  of  a  highway  so  as  to  render  it  dangerous  or 
inconvenient  to  travelers,  it  is  liable.^  Where  dirt  is 
piled  along  its  track  and  is  left  without  a  light  at  night, 
it  is  chargeable  with  an  injury  consequent  thereon ;  < 
so  is  it  if  it  fails  to  erect  proper  barriers  to  guard  against 
cats  and  excavations.^  The  mere  fact  that  a  road  was 
constructed  close  to  a  highway,  and  that  the  injury  was 
caused  by  that  proximity,  does  not  constitute  negligence, 
although  .the  defendant  might  have  built  another  road 
further  off  which  would  have  been  perfectly  safe."  For 
acts  negligently  done  though  within  the  authority  from 
the  county  commissioners  prescribing  alterations  in  a 
highway  crossing,  one  suffering  special  injury  may 
recover.*  The  fact  that  it  has  complied  with  all  the  re- 
quirements of  an  ordinance  prescribing  the  manner  in 
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which  the  road  shall  be  built,  and  that  the  constmction 
of  the  road  has  been  examined  and  approved  and  ac- 
cepted by  an  agent  of  a  city  charged  with  the  duty  of 
such  examination,  is  not  a  defense  'to  an  action  for  an 
injury  received  by  an  individual  for  its  defective  con- 
struction.i^  It  must  construct  a  proper  switch,^^  and  to 
make  a  "running  switch*'  over  the  crossing  of  the 
track  by  a  public  road  is  of  itself  an  act  of  gross  negli- 
gence.^^ It  must  repair  the  highway  as  it  was  before 
and  restore  it  to  its  former  state  of  usefulness."  It  ia 
not  relieved  from  this  duty  by  the  fact  that  a  street 
railway  company  whose  track  runs  along  the  highway 
is  obliged  to  keep  the  highway  between  its  rails  in  re- 
pair.i^  It  is  its  duty  to  construct  crossings  at  points 
where  its  track  intersects  public  highways.^  It  is  liable 
for  leaving  an  unnecessarily  large  space  between  the 
rails  and  a  plank  placed  beside  it  to  facilitate  the  cross- 
ing of  teams,  in  consequence  of  which  a  horse  catches 
his  foot  therein  and  wrenches  off  a  hoof.'*  It  must  keep 
its  tracks,'^  switches,'^  bridges,'*  and  the  approaches  to 
its  bridges  in  repair.®  It  must  keep  those  parts  of  its 
road  proximately  connected  with  the  track  in  as  good 
repair  as  the  road  itself.^  This  duty  is  not  afifected  by 
the  fact  that  the  adjoining  lot  owner  had  a  license  from 
the  city  to  dig  a  trench  across  part  of  the  street  and 
tinder  the  track  to  connect  his  lot  with  a  sewer ;  *^  nor 
by  the  fact  the  munioipal  authorities  are  also  negligent 
in  improperly  paving  the  street,  and  that  their  negli- 
gence may  have  contributed  to  the  injury ;  ^  nor  where 
the  injury  is  from  a  defective  switch  which  being  part 
of  its  own  track  connects  it  with  that  of  another  com- 
pany, by  the  fact  that  as  between  the  two  corporations 
the  duty  of  repairing  may  rest  upon  the  other  oorpo- 
ration.^  In  removing  snow  from  its  tracks  it  must  not 
interfere  with  the  natural  flow  of  water  from  the  street 
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by  obstructing  the  gutter  or  otherwise,  but  it  is  not 
obliged  to  haul  snow  away,  and  is  only  liable  in  case  it 
failed  to  exercise  ordinary  care.®  It  is  not  chargeable 
with  negligence  for  failing  to  repair  a  private  way  over 
its  own  track  constructed  for  its  own  benefit,  though 
by  its  license  used  by  other  parties ;  *•  but  where  a  road 
over  a  track  is  used  openly  and  notoriously  as  a  high- 
way by  the  public,  and  the  company  recognizes  it  as 
such  by  permitting  the  public  to  cross,  and  by  assum- 
ing to  maintain  the  crossing  at  that  point,  the  company 
is  as  much  bound  to  repair  it  as  if  it  was  a  legal  high- 
way.*' It  is  under  no  obligation  to  remove  from  a  high- 
%vay  which  the  track  crosses  obstructions  placed  on  the 
crossing  by  a  stranger,  if  the  material  constituting  the 
obstruction  is  neither  the  property  nor  under  the  care 
and  control  of  the  corporation,  although  its  existence  is 
brought  to  the  knowledge  of  its  agent.* 

1  Koclcwell  V.  Third  Ave.  R.  R.  C.  64  Barb.  438 ;  Faah  v.  Third 
Ave.  U.  K.  Co.  1  Daly,  148. 

2  Potter  V.  Bannell,  20  Ohio  St  150. 

3  Veazle  v.  Penobscot  B.  B.  Co.  39  Me.  119. 

4  Csurenter  v.  Central  Park  etc.  B.  R.  Co.  11  Abb.  Pr.  K.  S.  416. 

5  Gillett  V.  Western  B.  R.  Co.  8  Allen,  5.T0. 

6  L,yon  v.  St.  L.  T.  M.  etc.  B.  R.  Co.  6  Mo.  App.  518, 

7  Potter  V.  Bunnell,  20  Ohio  St.  150. 

8  Beatty  v.  Cent.  Iowa  By.  Co.  58  Iowa,  242. 

9  Brewer  v.  Boston  etc.  B.  B.  Co.  113  Mass.  62. 

10  Delzell  v,  Ind.  etc.  B.  B.  Co.  32  Ind.  45. 

11  liowrcy  V.  Brooklyn  City  etc.  B.  B.  Co.  4  Abb.  N.  C.  82. 

12  Brown  v.  N.  Y.  etc.  B.  B.  Co.  3^N.  Y.  507. 

13  G"ar  v.  C.  etc.  R.  R.  Co.  43  Iowa,  83;  Roe  v.  Elmendorf,  62 
How.  Pr.  212 ;  Moshler  v.  Utica  etc.  B.  B.  Co.  8  Barb.  427. 

14  Masterson  v.  N.  Y.  Cent.  etc.  B.  B.  Co.  84  N.  Y.  247 ;  88  Am.  Bep. 
6ia 

15  Farley  v.  C.  R.  I.  etc.  R.  Co.  42  Iowa,  234. 

16  Cuddeback  v.  Jewett,  20  Ilun,  187. 

17  Rockwell  v.  Third  Ave.  R.  R.  Co.  64  Barb.  438 ;  McMahon  t). 
Second  Ave.  R.  R.  Co.  13  N.  Y.  Supr.  347  ;  Fash  v.  Third  Ave.  R.  R. 
Co.  1  Daly,  148. 

18  Wooley  v.  G.  fl.  4  N.  R.  R.  Co.  83  N.  Y.  121 ;  McKenna  v.  Met; 
B.  R.  Co.  112  Mass.  55. 

DusniKa  Nkq.  — S3. 


2  887  SAILROABS,  380 
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27  Kelly  v.  6.  M.  By.  Co.  28  Minn.  98. 

28  Pittsburgh  etc  By.  Co.  v.  Maurer,  21  Ohio  St  42t 

i  287.  Bnty  as  towards  individual  propriotors. — A  com- 
pany which,  under  authority  of  law,  constructs  a  track 
through  the  streets  of  a  city  is  not  liable  for  conse- 
quential damages  sustained  by  adjacent  land  owners.^ 
It  is  liable  to  persons  Injured  by  the  obstruction  of  the 
street  only  for  the  ille^  use  of  the  street.*  But  dam- 
age done  to  a  house  by  reason  of  an  excavation  of  the 
street  is  not  damnum  absque  iiijuHa^  and  the  owner  may 
recover  theref ore.'*  A  company  has  no  right  in  the  use  of 
its  right  of  way  to  injure  the  lands  of  the  higher  propri- 
etors by  flooding  them  with  surface  water  which  for- 
merly passed  over  the  right  of  way,  but  must  supply 
reasonable  means  of  passing  it  through  the  road-bed> 
In  constructing  its  road  over  a  natural  water-course,  it 
should  leave  openings  sufficient  to  afTord  an  outlet  for 
all  water,  as  well  in  times  of  flood  and  freshets  aa 
other  times.^  Where  it  is  authorized  to  construct  its 
road  across  a  mill-pond  through  which  a  natural  stream 
flows,  it  is  bound  to  build  its  road  in  such  a  manner 
as  will  allow  not  only  the  water  of  the  stream  to  pass 
through,  but  also  the  water  which  has  been  accumulated 
by  the  mill-dam.<  It  is  liable  for  damages  resulting  from 
diverting  the  natural  course  of  a  streamJ  Although  a 
company  constructed  its  bridge  prudently  and  acoord- 
ing  to  the  best  information,  yet  if  it  saljfseqaently  ap» 
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peared  that  the  construction  was  snch  that  damage 
would  result  from  the  gorging  of  ice  against  the  bridge, 
and  the  company  could  have  averted  it  by  reasonable 
effort,  yet  failed  to  do  so,  it  is  liable.*  Where  it  builds 
and  maintains  a  bridge  across  a  river  in  such  a  manner 
as  to  obstruct  the  passage  of  the  water,  it  is  liable  to  one 
w^hose  land  is  flowed  thereby,  unless  it  has  taken  rea- 
sonable precautions  to  prevent  unnecessary  damage.' 
The  right  to  enjoy  the  use  of  its  road-bed  as  an  ease- 
ment carries  with  it  a  continuing  correlative  obligation 
to  use  reasonable  care  and  diligence  to  keep  a  culvert 
unobstructed,  so  that  detriment  to  owners  may  be 
avoided  as  far  as  possible.^®  Where  a  culvert  falls  in  so 
as  to  obstruct  the  flow  of  the  stream  and  cause  water  to 
accumulate,  a  company  in  cutting  open  an  embank- 
ment to  let  the  water  off  is  liable  for  damage  caused  by 
its  flow  only  if  it  was  negligent  in  the  mode  adopted  to 
set  it  free.^  One  whose  land  is  overflowed  and  injured 
because  of  a  company's  failure  to  provide  a  culvert  for 
the  carrying  ofif  the  water  of  a  stream  that  once  in  sev- 
eral years  so  overflows  as  to  make  a  culvert  necessary, 
may  maintain  an  action,  as  the  company  is  presumed 
to  know  the  habits  of  the  stream  on  extraordinary  as 
weU  as  ordinary  occasions ;  ^*  but  a  riparian  proprietor 
whose  land  has  gradually  been  washed  away  by  a 
change  in  the  course  of  the  current  of  a  stream  caused 
by  the  necessary  erections  made  above  him  in  the 
stream  by  a  company  cannot  recover,  whether  such 
erections  were  negligently  constructed  or  not."  The 
presumption  that  damages  naturally  occurring  to  ad- 
joining lands  from  the  drainage  of  the  surface  water  off 
the  road-bed  were  included  in  the  estimate  at  the  con- 
demnation, does  not  apply  to  an  injury  from  the  negli- 
gent construction  or  maintenance  of  the  road.^*  A  com- 
pany erecting  a  bridge  is  not  relieved  from  liability  for 
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its  defective  construction  by  reason  of  its  having  been 
built  oil  a  highway  and  became  the  property  of  a  city.** 
If  it  is  practicable  for  a  company  to  construct  a  culvert, 
and  it  omits  to  do  so,  in  consequence  of  which  injury  is 
caused  the  plaintifT,  it  is  no  defense  that  the  road  is 
constructed  in  the  usual  manner.^* 
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J  238.  General  duty  to  nse  care  in  managing^  train. — 
In  the  absence  of  wilful  or  wanton  injury  or  mischief, 
an  action  against  a  railroad  company  for  an  injary  sus- 
tained from  the  running  of  its  trains  is  founded  on  neg- 
ligence.^  In  the  operation  of  their  trains,  railroad 
companies  must  use  reasonable  and  ordinary  care  and 
diligence  merely.^  Their  liability  towards  the  general 
public  is  not  the  same  as  it  is  towards  their  passengers ; 
towards  the  former  no  contract  express  or  implied 
exists.'  Their  liability  for  injury  to  foot  passengers 
from  collision  is  the  same  as  that  which  arises  in  resi)ect 
to  collisions  between  two  carriages  meeting  on  the 
highway.*  In  passing  places  where  others  have  com- 
mon rights  of  passage  they  must  exercise  the  same 
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carfj,  and  their  liability  will  correspond  with  that  of  all 
others  passing  and  doing  business  on  them.* 
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§  239.  Bights  of  travelers  and  of  railroad  companies  using 
highways  are  mutual. — The  rights  and  duties  of  travelers 
using  a  highway  and  of  railroad  companies  are  mutual, 
reciprocal,  and  equal;  both  have  a  right  of  passage, 
neither  has  the  exclusive  right,  and  neither  has  a 
superior  right ;  each  must  use  ordinary  care  to  avoid 
injury.*  In  New  York  it  has  been  held  that  the  com- 
pany has  the  preference  or  right  of  way,  and  it  is  the 
duty  of  a  citizen  to  wait  until  its  trains  have  passed.* 
But  conceding  that  the  company  has  the  right  of  way, 
still  this  does  not  impose  upon  a  traveler  the  whole 
duty  of  avoiding  a  collision ;  each  must  U3e  the  dili- 
gence of  prudent  persons  under  the  circumstances.' 

1  Chicago  etc.  R.  R.  Co.  v.  Still,  19  111.  400  ;  Chicago  etc.  R.  R.  Co. 
V.  Oauflfman,  38  111.  424;  Galena  etc.  R.  R.  Co.  v.  Dili,  22  111.  2iA; 
Illinois  etc.  R.  R.  Co.  v.  Benton,  69  111.  174  ;  Toleflo  etc.  R.  R.  Co.  v. 
Goddard,  25  Ind.  185 ;  Pennsylvania  Co.  v.  Krick,  47  Ind.  RGS ;  Indian- 
apolis <fc  V.  R.  R.  Co.  V.  MoLin,  82  Ind.  4% ;  TiOavenworth  L.  &  G. 
R.  R.  Co.  V.  Rice,  10  Kan.  42fi  ;  Bunyon  v.  CVnt.  R.  R.  Co.  25  N.  J.  L. 
556:  Steves  v.  Oswego  etc.  R.  R.  Co.  18  N.  Y.  422:  Pittsburgh  f^tr. 
R.  R.  Co.  V.  Maurer,  21  Ohio  St.  421 ;  Pennsylvania  R.  R.  Co.  v.  Ooo«^l- 
man,  «2  Pa.  St.  329 ;  North  Penn.  R.  R.  Co.  v.  Ilelleman,  49  Pa.  St.  60 ; 
Continental  Imp.  Co.  v.  Stead,  95  U.  S.  104. 

2  Warner  v.  New  York  etc.  R.  R.  Co.  44  N.  Y.  465. 
8    Continental  Imp.  Co.  v.  Stead,  96  TJ.  S.  161, 165. 

I  240.  Care  required  in  running  through  crowded  streets. 
—  The  care  and  caution  required  in  running  trains  are 
oommensurate  with  the  danger  to  persons  and  property 
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incident  to  tliat  mode  of  conveyanoe.*  In  mnning 
through  the  streets  of  a  city  railroad  companies  mnst 
exercise  a  liigh  degree  of  care  to  prevent  injury.'  They 
must  employ  all  the  usual  and  well-known  means  for 
preventing  collisions ; '  but  they  are  not  insurers  against 
every  casualty  that  may  happen  thereon,*  They  are 
but  bound  to  use  every  reasonable  precaution  such  as 
would  have  been  adopted  by  a  very  prudent  man.^  It 
was  held  that  it  was  too  rigorous  to  instruct  that  the 
company  ^*  was  bound  to  exercise  the  utmost  care  and 
diligence  which  it  had  the  means  and  power  to  employ, 
having  regard  to  the  business  in  which  it  was  engaged.''  • 
Drivers  of  street  cars  must  drive  in  a  manner  if  possible 
so  as  to  injure  no  one ;  ^  for  one  to  drive  with  his  back 
to  the  horses  attending  to  a  bird  held  in  his  hand  and 
having  the  reins  twisted  about  the  brake  is  gross  negli- 
gence.^ They  may  generally  rely  upon  the  instinct  of 
self-preservation  that  induces  every  one  to  endeavor  to 
avoid  injury.'  To  run  a  train  at  night  through  a  village 
without  a  head-light  or  any  warning  of  its  approach  is 
gross  and  criminal  negligence,  making  the  company 
liable  for  any  damages  caused  thereby.^®  To  cut  a  train 
into  two  parts  and  to  run  the  rear  part  onto  and  over  a 
street  crossing  without  any  signal  or  warning  to  passers 
on  the  street  is  gross  negligence.^^ 

1  Hicks  V.  Pac.  B.  B.  Ck>.  64  Mo.  430.  Compare  Lake  Brie  etc  By. 
v.  Zofiinger,  10  lU.  App.  252. 

2  WilRon  V.  Cunningham,  8  Cal.  241 ;  Chicago  etc.  B.  B.  Co.  v. 
Stumps,  09  111.  400  ;  Toledo  etc.  B.  B.  Co.  v.  Harmon,  47  111.  Z» :  Illi- 
nois Cent.  B.  B.  Co.  v.  Hutchinson,  47  III.  408 ;  LIddy  v.  St.  IjOqIs  B.  R. 
Co.  40  Mo.  606 ;  Johnson  v.  Hudson  B.  B.  Co.  6  Duer,  633 ;  Kinney  v. 
Crocker,  18  Wis.  74. 

8  Kinney  v.  Crocker,  18  Wis.  74. 

4  Chicago  etc  B.  B.  Co.  v.  Stumps,  69  IlL  409L 

6  Chicago  etc.  B.  B.  Co.  v.  Stumps,  55  111.  367. 

6  Baltimore  etc.  B.  B.  Co.  t>.  Breinig,  25  Md.  378. 

7  Schlerhold  v.  N.  B.  etc.  B.  B.  Co.  40  CaL  447. 

8  Mangam  v.  Brooklyn  etc  B.  B.  Co.  86  Barbw  TSX 
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9   BeUerhold  v.  N.  B.  etc.  R.  B.  Co.  40  CaL  447. 
10    Indianapolis  etc  R.  R.  Co.  v.  Galbreath,  63  lU.  4861 
U    Batter  V.  MIL  etc  R.R.  Co.  28  Wiei.  487. 

2  841.  Bate  of  ipeed.  —  No  rate  of  speed  is  negligence 
per  se,^  In  the  absence  of  an  ordinance  to  tlie  contrary, 
the  reasonable  speed  for  a  street  car  is  the  average  rate 
of  carriages ; '  but  the  driver  of  such  a  car  is  not  bound 
to  regulate  his  speed  at  such  a  rate  as  may  be  necessary 
to  avoid  harm  to  persons  crossing  the  road  in  an  un- 
reasonable and  improper  manner.'  A  company  run- 
ning its  trains  at  an  improper  rate  of  speed  at  a  crossing 
is  liable  for  accidents  suffered  therefrom.^  To  run 
tiventy-flve  miles  an  hour  in  a  populous  part  of  a  city 
is  negligence  ;^  but  not  running  at  that  rate  through  an 
nnincorporated  village.'  To  run  on  a  straight  track  in 
the  night  at  such  a  speed  that  the  train  cannot  be 
stopped  in  the  distance  to  which  the  engineer  can  see 
obstructions  on  the  track  by  the  aid  of  the  head-light 
has  been  held  negligence.^  The  running  of  a  train  at  a 
rate  prohibited  by  an  ordinance  is  not  per  se  negli- 
gence ;  ^  evidence  of  such  an  ordinance  is,  however,  ad- 
missible on  the  question  whether  in  running  at  a  greater 
rate  of  speed  a  company  is  not  negligent ;'  but  a  special 
ordinance  limiting  the  rate  of  speed  at  which  another 
company  should  run  its  trains  is  not  admissible.'*'  Evi- 
dence of  the  customary  speed  at  which  locomotives  of 
the  defendant  ran  under  like  circumstances  as  the  one 
doing  the  injury  is  admissible  to  support  other  evidence 
of  the  speed  in  the  particular  case.^^  Evidence  of  the 
speed  of  the  train  as  judged  by  the  sound  is  admissible.^' 
To  show  the  speed  a  witness  may  properly  ask  how  far 
the  train  by  which  the  deceased  was  struck  ran  after 
striking  him,  in  order  to  show  the  speed  of  the  train,  and 
may  also  testify  how  fast  in  his  opinion  the  train  was 
going.^    The  speed  cannot  be  ascertained  by  evidence 
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of  passengers  inside  the  train  unless  their  experience 
and  observation  is  such  as  to  make  their  judgment  re- 
liable.^^  The  admission  of  an  engineer  as  soon  as  a  train 
is  stopped  after  the  accident  as  to  its  speed  is  not  ad- 
missible.^ Whether  the  rate  at  which  a  train  is  run  is 
negligence  is  a  question  for  the  jury.'^ 

1  Artz  v.  Chicago  etc.  R.  "R.  Co.  44  Iowa,  284:  McKonkey  v.  Com- 
ing etc.  R.  R.  Co.  40  Iowa.  205 ;  Wallace  v.  St.  L.  I.  M.  etc.  By.  Co.  74 
Mo.  5J^1 ;  Powell  v.  Mo.  Pac.  Ry.  Co.  76  Mo.  80;  Bnrllojrton  &  M. 
K.  R.  Co.  V.  Weudt,  12  Neb.  76. 

2  Adolph  V.  Cent.  Park  etc.  R.  R.  Co.  76  N.  Y.  630. 
8   Meyer  v.  Llndell  Ry.  Co.  6  Mo.  App.  27. 

4  Wabash  Ry.  Co.  v.  Henks,  91  111.  406. 

5  Hagan  v.  Railroad  Co.  5  Phila.  179. 

6  Garland  v.  C.  &  N.  W.  Ry.  Co.  8  111.  App.  B7L 

7  Memphis  etc.  R.  R.  Co.  v.  Lyon,  62  Ala.  71.  Bnt  see  LoalsviUd 
A  N.  R.  R.  Co.  V.  Milan,  9  Lea,  223. 

8  Brown  v.  Buffalo  etc.  R.  R.  Co.  22  N.  Y.  lOL  Ccmtra,  New 
Orleans  etc.  R.  R.  Co.  v.  Toulme,  59  Miss.  2M. 

9  Wright  V.  Madden  etc.  R.  R.  Co.  4  Allen,  283 ;  Toledo  etc.  R.  R, 
Co.  V.  O'Connor,  77  111.  3  1 ;  St.  Louis  otc.  R.  R.  Co.  v.  Matlilas,  50  Ind. 
65 ;  Madison  etc.  R.  R.  Co.  v.  Toafe,  '61  Ind.  861. 

10  Fell  V.  B.  C.  R.  etc.  R.  R.  Co.  43  Iowa,  177. 

11  Shaber  v.  St.  P.  etc.  Ry.  Co.  28  Minn.  103. 

12  Van  Horn  v.  B.  C.  R.  etc.  Ry.  Co.  59  Iowa,  33. 
18  Pennsylvania  Co.  v.  Conlan,  101  111.  93. 

14  Grand  Rapids  etc.  R.  R.  Co.  v.  Huntley,  38  Mich.  537. 

15  Bellefontaine  R.  R.  Co.  v.  Hunter,  33  Ind.  3?w). 

16  Marcott  v.  Marquette  etc.  R.  R.  Co.  47  Mich.  1 ;  Frick  v.  8L  L. 
etc.  Ry.  Co.  75  Mo.  605. 

g  242.  Buty  to  slacken  or  stop  on  approaching  crossing 
or  obstruction. — A  train  should  approach  a  crossing  at 
a  moderate  rate  of  speed.^  The  omission  to  slacken 
speed  on  approaching  a  crossing  is  not  per  se  negligence.' 
A  company  is  not  responsible  for  not  slacl^ning  speed 
unless  special  circumstances  existed  which  rendered  it 
necessary .3  It  is  not  want  of  ordinary  care  for  a  train 
to  approach  a  crossing  at  its  usual  speed,  although  there 
is  a  carriage  approaching  or  standing  near  it ;  *  and  an 
instruction  that  it  was  the  duty  of  the  employees  of  a 
railroad  company  "to  approach  the  crossing  at  such 
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rate  of  speed  as  will  enable  them  to  check  the  train 
if  necessary,"  was  held  error.*  But  in  Alabama,  the 
speed  must  be  so  slackened  that  the  train  may  bo  more 
manageable.'  Going  towards  a  grade  crossing  round  a 
curve  through  a  cut,  so  that  it  cannot  be  seen  till  almost 
at  intersection,  at  the  rate  of  twenty-live  or  thirty  mile. 
an  hour,  is  negligence.^  The  train  should  be  stopped 
when  the  engineer  sees  a  heavily  loaded  wagon  station- 
ary across  the  track.*  If  he  sees  the  team  and  could 
have  stopped  in  time  to  avoid  the  injury,  it  is  negli- 
gence for  him  to  fail  to  do  so.*  Where  a  person  lay  on 
one  track  so  that  a  train  approaching  on  another  could 
have  passed  without  injuring  him  had  he  lain  still,  but 
after  the  train  had  nearly  passed  he  throw  his  legs 
under  the  last  wheels,  the  company  is  not  negligent  in 
not  stopping.'^* 

1  Phila.  B.  B.  Co.  v.  Hagan,  47  Pa.  St.  244. 

2  Zelgler  v.  N.  E.  K.  B.  Ck).  7  S.  C.  402. 
8   Zelgler  t;.  Bailroad,  5  S.  a  221. 

4  Teller  b.  Northern  B.  B.  Co.  30  N.  J.  L.  188. 

5  Cohen  v.  B.  A  P.  B.  B.  Co.  14  Nev.  376. 

6  South  <&  N.  Ala.  B.  B.  Co.  v.  Thompson,  62  Ala.  494. 

7  Beeves  v,  BeL  etc.  B.  B.  Co.  30  Pa.  St.  454. 

8  Chicago  etc  B.  B.  Co.  v.  Hogarth,  38  111.  370. 

9  Bunting  v.  C.  P.  B.  B.  Co.  16  Nev.  277. 

0   McKenna  v.  N.  Y.  Cent.  etc.  B.  B.  Co.  9  Baly,  262. 

g  843.  Sigxialing  on  approaching  orossings. — There  is 
no  rule  of  the  common  law  absolutely  requiring  rail- 
road companies  to  signal  on  approaching  crossings ;  * 
but  under  some  circumstances,  ordinary  care  may  re- 
quire the  giving  of  signals,  although  there  is  no  statu- 
tory requirement.'  Whether  notice  must  be  given 
depends  upon  whether  there  is  any  reasonable  appre- 
hension of  danger,  and  if  there  is  it  should  be  given.* 
Where  by  reason  of  excavations  and  of  timber  on  the 
crossing  it  was  somewhat  difQ.cult  to  see  the  approach 
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of  the  train,  signals  should  be  given.^  Many  statutes 
have  been  passed  requiring  the  use  of  bells  or  whistles 
as  the  train  approaches  a  crossing.  Such  a  statute  ap- 
plies to  a  railroad  company  established  before  the  pas- 
sage of  the  lawJ^  It  extends  to  crossings  where  the 
railroad  is  carried  above  the  highway  upon  a  bridge.* 
It  exists  in  reference  to  all  who  being  lawfully  in  the 
vicinity  of  the  crossing  may  be  subjected  to  accident 
and  injury  by  passing  engines,^  but  does  not  apply  in 
favor  of  a  person  not  injured  in  crossing  the  track,  but 
while  riding  parallel  to  it.^  It  does  not  require  a  train 
to  signal  after  leaving  a  crossing.^  Where  the  legisla- 
ture specially  prescribes  the  signals  to  be  given,  the 
court-  has  no  right  by  its  Instructions  to  change  the 
rules,  and  leave  the  precautions  to  be  taken  to  the  Jury's 
discretion.^<>  Where  the  statute  requires  tliat  either  a 
bell  shall  be  rung  or  a  whistle  sounded,  it  is  error  to  in- 
fitruct  a  jury  that  both  must  be  done.**  The  omission 
to  give  the  statutory  signals  does  not  of  itself  amount  to 
actionable  negligence,*^  though  it  may  be  considered  on 
the  question  of  negligence.*^  It  has  been  held  that  such 
a  statute  imposed  no  more  than  the  common-law  lia- 
bility.*^ The  omission  to  give  signals  does  not  charge  a 
company  with  an  injury  not  caused  thereby,**  nor 
render  it  liable  when  the  injured  party  has  reasonable 
notice  of  the  train's  approach.*^  Such  a  statute  does 
not  abrogate  the  doctrine  of  contributory  negligence.*^ 
Non-compliance  with  the  statute  cannot  be  excused  by 
showing  that  travelers  could  inform  themselves  by 
other  means  of  coming  trains,*^  nor  by  the  company's 
assuming  that  on  account  of  plaintiff's  failure  to  hear 
or  regard  the  whistle  at  a  remote  point,  he  would  not 
hear  or  regard  it  at  a  nearer  point.^*  An  ordinance  pro- 
hibiting the  use  of  the  whistle  is  a  sufficient  excuse  for 
not  whistling.^    If  owing  to  a  failure  to  give  signals 
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the  train  is  not  Been  and  the  plaintifT^s  horse  becomes 
unmanageable  and  rushes  on  the  track,  the  company  la 
liable.^  The  mere  givmg  of  the  statutozy  signals  on 
approaching  a  crossing  will  not  excuse  a  company  from 
liability  for  a  collision,  if  common  and  ordinary  pru- 
dence requires  other  precautions  which  have  been 
neglected.*^  Where  a  company  omits  to  ring  the  bell 
or  sound  the  whistle,  and  an  injury  is  occasioned  there- 
by, the  burden  is  upon  the  company  to  show  that  such 
an  omission  was  reasonable  and  prudent.^  Where  it 
is  the  imperative  duty  of  a  comx>any  to  give  the  signals, 
one  who  approaches  the  track,  and  can  neither  see  nor 
hear  any  indication  of  a  moving  train,  is  not  chargeable 
with  negligence  for  assuming  that  there  is  no  train 
BufBiciently  near  to  make  the  crossing  dangerous;  he 
has  a  ri^ht  to  presume  that  in  approaching  a  crossing 
the  usual  signals  will  be  given.'*  It  has  been  held  that 
the  ornts  is  not  thrown  on  the  company  until  somo 
proof  has  been  given  tending  to  show  that  the  injury 
complained  of  resulted  from  the  want  of  a  signal.^ 

1  Spencer  v.  til.  etc  B.  B.  Go.  28  Iowa,  96;  Brown  v.  Mil.  etc 
B.  B.  Co.  22  Mian.  165. 

2  GoTdell  V.  K.  Y.  Cent  etc  B.  B.  Co.  64  K.  T.  636 ;  Arts  v.  Chica^ 
etc  B.  K.  Co.  34  Iowa,  i5:i, 

8  Pennsylvania  B.  B.  Go.  v,  Barnett,  59  Pa.  St.  258L 

4  Xaiert  v.  Green  Bay  etc.  B.  B.  Co.  48  Wis.  606. 

C  Galena  etc  B.  B.  Co.  v.  Loomis,  13  III.  548. 

6  People  t;.  N.  Y.  etc  B.  B.  Co.  13  N.  Y.  78. 

7  Wakefield  v.  Conn,  etc  B.  B.  Co.  87  VL  830. 

8  East  Tenn.  etc.  B.  B.  Co.  v.  Feathers,  10  Lea,  103L 
0  Wilson  V.  Bochester  etc  B.  B.  Cc  16  Barb.  167. 

10  Havens  c  Erie  B.  B.  Co.  53  Barb.  828 ;  Semel  v,  N.  Y.  etc.  B.  B. 
Oc9Daly,3:n. 

11  St.  Louis,  A.  etc  B.  B.  Cc  v.  Pflngmacher,  9  111.  App.  SOD. 

12  Indianapolis  &  Bt  L.  B.  B.  Co.  v.  Blackman,  63  111.  117 ;  Cleve- 
land etc.  B.  B.  Co.  V.  Elliott,  28  Ohio  St.  349 ;  Bodge  v,  Burllnrton  etc 
B.  B.  Co.  34  Iowa,  278.  Compare  Benniclc  v,  N.  Y.  etc.  B.  B.  Cc  36 
JS,  Y.  132. 

as   Western  A  A.  B.  B.  Co.  o.  Jone^,  65  Ga.  63L 

U  Hoii8toadkT.aB.B.Ccv.2?lzon,62Tex  IB. 
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15  Karle  v.  Kansas  City  etc.  R.  R.  Co.  55  Mo.  478  ;  Norton  t».  Tttner, 
116  Mo.  351 ;  Parker  v.  W.  etc.  R.  R.  Co.  86  N.  C.  224  ;  Illinois  eic.  R.  R. 
Co.  V.  Benton,  69  111.  174 ;  Indianapolis  etc.  R.  R.  Co.  r.  Blackmau,  6S 
111.  117 ;  Chicago  etc.  R.  R.  Co.  v.  McDaniels,  63  111.  122. 

16  Railroad  Co.  v.  Nixon,  52  Tex.  19. 

17  Meeks  v.  S.  P.  R.  R.  Co.  62  CaL  602. 

18  Chicago  etc.  R.  R.  Co.  v.  Triplett,  38  111.  482. 

19  Chicago  etc.  R.  R.  Co.  v.  Triplett,  38  111.  482. 

20  Pennsylvania  Co.  v.  Hensll,  70  Ind.  569 ;  36  Am.  Rep.  188. 

21  Texas  &  Pac.  Ry.  Co.  v.  Chapman,  57  Tex.  75 ;  Cosgrove  v.  N.  Y. 
Cent.  etc.  R.  R.  Co.  87  N.  Y.  88  ;  41  Am.  Rep.  35f     See  pott,  }  249. 

22  South  A  N.  Ala.  R.  R.  Co.  v.  Thompson,  62  Ala.  404  ;  Lfnfleld  v. 
Old  Colony  R   R.  Co-  10  Cush.  562 ;  Dyer  v.  Erie  Ry.  Co.  71  N.  Y.  228. 

23  Wakefield  v.  Conn  etc.  R.  R.  Co.  37  Vt  SCO 

24  K'^nnavde  v.  Pnc.  R.  R.  Co.  45  Mo.  255 ;  Philadelphia  R.  R.  Cow 
V.  Hagau,  47  Pa.  bt.  2^. 

25  Galena  etc  R.  R.  Co.  v.  Loomis,  13  111.  548. 

I  244.  Dnty  to  statioxi  flagman  at  orossing^.  —  In  the 
absence  of  statutory  requirement,  it  is  not  the  absolute 
duty  of  a  railroad  company  to  keep  a  f  agman  stationed 
at  a  crossing  to  signal  the  approach  of  trains;^  but  a 
company  may  be  guilty  of  negligence  in  not  so  station- 
ing a  flagman,  although  neither  statute  nor  ordinance 
requires  it.'  This  obligation  may  become  due  by  rea- 
son of  such  company  constructing  its  road  so  as  to 
make  the  crossing  or  use  of  a  highway  unnoessarily 
dangerous.'  It  is  no  want  of  ordinary  care  not  to  sta- 
tion a  flagman  at  a  crossing  which  is  in  a  sparsely  set- 
tled locality,  and  where  the  track  for  some  distance  up 
and  down  can  be  seen.^  It  is  not  as  a  matter  of  law 
under  an  obligation  to  station  a  flagman  at  a  road 
crossing  in  the  country  because  the  approaches  to  it 
are  partially  concealed  by  embankments  or  otherwise.* 
Where  the  view  of  the  track  was  clear,  the  fact  that  a 
great  many  trains  passed  a  day  is  not  sufficient  to  war- 
rant a  finding  that  the  company  was  negligent  in  omit- 
ting to  provide  a  flagman.^  It  has  been  held  that  a 
flagman  need  not  be  stationed,  however  dangerous  the 
crossing,  unless  it  was  the  custom  to  station  flagmen  at 
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saoh  crossings^  Where  an  ordinance  reqnires  it,  an 
omission  to  do  so  is  not  negligence  unless  it  is  the 
proximate  cause  of  the  injury.'  Evidence  showing 
it  is  not  customary  to  station  flagmen  at  similar  cross- 
ings is  not  admissible  as  evidence  of  due  care ;'  nor  is 
the  record  of  the  county  commissioners  who  authorized 
the  company  to  cross  the  highway,  stating  that  in  their 
opinion  no  flagman  was  necessaryj<>  Where  a  railroad 
company  has  customarily  stationed  a  flagman  at  a 
crossing,  though  it  is  not  required  to  do  so,  his  negli- 
gence in  performing  his  duty  in  consequence  of  which 
injury  results  is  chargeable  to  the  plaintiflf.*^  After 
evidence  has  been  introduced  that  the  flagman  at  the 
time  of  the  accident  was  absent  from  his  post  and  in- 
toxicated, it  is  proper  for  the  plaintiff  to  show  that  for 
some  weeks  before  the  flagman  has  been  so  intemper- 
ate in  his  habits  as  to  unflt  him  for  business,  as  bearing 
to  some  extent  on  the  defendant's  carelessness.^^  Where 
it  has  been  customary  to  keep  a  flagman  at  a  crossing, 
the  fact  of  his  withdrawal  does  not  excuse  a  traveler 
from  the  charge  of  negligence  in  omitting  the  use  of  his 
senses ;  he  has  no  right  to  interpret  the  absence  as  as- 
surance of  safety ;  and  in  an  action  for  an  injury,  the  re- 
ceipt of  evidence  of  such  a  custom,  and  that  the  flagman 
was  absent  at  the  time  as  a  circumstance  bearing  on 
tho  question  of  negligence,  is  error.^' 

1  Culhane  v.  N.  Y.  Cent  etc.  R.  B.  Co.  60  N.  Y.  ISS. 

2  Eaton  v.  iFltchburg  K.  R.  Co.  129  Mass.  364. 

8  Pennsylvania  R.  R.  Co.  t*.  Matthews,  86  N.  J.  L.  631. 

4  Telf  er  v.  Northern  R.  R.  Co.  30  N.  J.  L.  188. 

5  Haas  V.  Grand  Rapids  etc.  R.  R.  Co.  47  Mich.  40L 

6  Commonw.  v.  Boston  etc.  R.  R.  Co.  101  Mass.  201. 

7  Welsh  V.  H.  &  St.  J.  R.  R.  Co.  72  Mo.  451 ;  37  Am.  Rep.  440. 

8  Pennsylvania  Co.  v.  Ilensil,  70  Ind.  Sfi9 ;  36  Am.  Rep.  188. 

9  Bailey  t».  N.  H.  etc.  R.  R.  Co.  107  Mass.  206. 
,  10  Shaw  V.  Boston  etc.  R.  R.  Co.  8  Gray,  4&. 

J>KEBiSQ  Nbq.— £  i. 
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n  Bolan  t;.  Delawaire  etc  Cabal  Co.  71  N.  Y.  285 ;  McGrath  r.  V.  Y. 
etc.  R.  R.  Go.  63  N.  Y.  622  ;  Kissenger  v.  New  York  etc.  R.  R.  Co.  66 
S.Y.638. 

12   Warner  v.  N.  Y.  etc.  ^.  R.  Co.  45  Barb.  299. 

18  3f cOrath  V.  N.  Y.  etc  R.  R.  Co.  59  N.  Y.  468.  OaiUra,VHbSbnrgh. 
etc.  Ry.  Co.  v.  Yundt,  78  Ind.  873 ;  41  Am.  Rep.  680. 

§  845.  Sign-poatt  at  orotBi]igs.—Evidenoe  that  the  com- 
pany had  no  sign  over  the  crossing  to  warn  persons 
approaching  of  its  presence  is  proper,  though  there  is 
no  statute  or  ordinance  requiring  a  sign-post  and  the 
injured  party  was  familiar  with  the  crossing ;  the  jury- 
are  to  decide  whether  the  omission  of  a  sign  over  a  rail- 
road crossing  constitutes  negligence.^  A  statute  requir- 
ing a  company  to  erect  sign-posts  does  not  make  the 
company  absolutely  liable  for  a  failure  to  do  so,  although 
by  its  terms  the  failure  is  conclusive  of  negligence.' 
Where  the  plaintiff's  own  negligence  contributed  to  the 
injury  he  cannot  recover.*  A  statute  requiring  their 
erection  does  not  release  the  traveler  from  establishing 
due  care  on  his  part.<  The  failure  to  so  erect  is  not  neg- 
ligence rendering  the  company  liable  for  an  accident  to 
one  who  saw  the  track  and  attempted  to  cross  it.^ 

1  Shaber  v.BfPA  Ry.  Co.  28  Minn.  103. 

2  Field  V.  Chicago  etc.  R.  R.  Co.  14  Fed.  Rep.  832. 

5  Field  V.  Chicago  etc  R.  R.  Co.  14  Fed.  Rep.  832. 
4    Lang  v.  Holliday  Creek  etc  Co.  49  Iowa,  40Bl 

6  Haas  v.  Grand  Rapids  I.  R.  R.  Co.  47  Mich.  40L 

i  846.  Obstructin?  highway.— Where  a  railroad  com- 
pany stops  a  train  across  a  public  road  it  must  take  the 
consequences  of  such  obstruction.^  The  public  have  a 
right  to  have  their  public  and  used  crossing  free  and 
clear  of  obstructions ;  it  is  negligence  for  a  company  to 
have  cars  standing  at  a  crossing  with  only  space  enough 
between  them  for^  gentle  team  to  be  driven  through 
with  safety .>  The  right  that  a  company  has  to  extend 
a  switch  track  into«  highway  givjQsJt  JU>  Tight  to  tUxm 
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its  cars  there,  and  it  may  be  charged  with  negligence  at 
the  suit  of  one  who,  while  driving  a  pair  of  horses  and 
Bitting  on  the  top  of  the  load,  sustained  an  injury  from 
being  thrown  from  the  team  by  the  horses  taking  fright 
at  the  cars  there  standin,';.'  A  company  is  liable  for  an 
injury  sustained  by  a  traveler  whose  team  comes  in 
contact  with  a  hand-car,  negligently  left  thereon  at 
night  by  a  section  foreman  of  the  company.*  Whore 
empty  cars  wore  taken  by  boys  and  loft  on  a  street 
crossing,  the  comx>any  is  not  liable  unless  it  had,  or 
should  have  had,  notice  of  the  obstruction  and  failed  to 
remove  it,  though  a  statute  prohibited  the  obstructing 
of  crossings.^  A  truck  standing  in  a  place  appropriated 
by  the  company  for  its  own  use  and  not  intended  for 
the  use  of  the  public,  is  not  an  obstruction  that  the 
coifipany  is  bound  to  remove ;  where  one  was  injured 
by  the  truck  being  struck  by  a  passing  engine  which 
iH'ould  not  have  occurred  but  for  his  act  in  pushing  the 
truck  around,  his  negligence  precludes  his  recovery, 
unless  the  negligence  of  the  company  was  gross.* 

1  MPrray  V.  a  C.  B.  R.  Co.  10  Rich.  227 

2  Great  Westeru  R.  R.  Co.  v,  Decator,  S3  III.  SSL 
8   Busseao  v.  M.  L.  8.  etc.  Ry.  Co.  53  Wis.  323. 

4  Pittsburgh  etc.  Ry.  Co.  v.  Spooler,  85  lod.  105. 

5  Peoria  etc.  R.  R.  Co.  v.  Lyons  9  111.  App.  330, 

6  Illinois  Cent.  R.  R.  Co.  v,  Brookshlre,  8  HI.  App.  226L 

g  247.  Setting  cars  in  motion  without  gnarda  or  engines. 
— For  one  engaged  in  loading  cars  on  a  track  to  put 
them  in  motion  without  making  adequate  provision 
against  their  doing  injury  is  negligence.^  It  is  negli- 
gence in  a  conductor  to  detach  cars  on  a  railroad  track 
where  persons  are  liable  to  be  found,  and  to  send  them 
out  of  sight  around  a  curve  on  a  down  grade  unattended 
by  any  one  capable  of  checking  them  in  case  of  danger.? 
To  permit  freight  cars  detached  from  an  engine  to  cross 
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a  public  street  without  signal  or  control  is  gross  negli- 
gence.' Proof  that  a  heavily  loaded  train  of  cars  was 
running  down  a  wharf  at  the  rate  of  from  ten  to  fifteen 
miles  au  hour  without  a  locomotive  when  the  people 
were  landing  from  a  steamboat  establishes  negligence/ 
To  allow  a  coal  car  to  run  down  an  incline  of  its  own 
weight,  in  consequence  of  which  a  very  young  cliild  is 
killed,  is  not  of  itself  such  negligence  that  the  court 
could  declare  as  a  matter  of  law  that  the  company  was 
responsible.* 

1  Noble  V.  Cunningham,  74  111.  51. 

2  Kay  r.  Pennsylvania  R.  R.  Co.  65  Pa.  St  20Bi 

3  Clilcago  etc.  R.  R.  Co.  v.  Garvy,  58  111.  83. 

4  Malmsten  v.  M.  H.  etc.  R.  R.  Co.  49  Mich.  94. 

5  AtchlBon,  T.  etc.  R.  R.  Co.  v.  Smith,  28  Kan.  641« 

i  248.  Backing^  traiiu  on  travelerfl. —The  running  of  a 
train  of  cars  backward  through  the  streets  of  a  city  in 
the  night-time  without  lights,  signals,  or  warnings  at 
the  rear  end  of  the  train,  is  sufficient  negligence  to 
charge  a  railroad  company  for  an  injury  to  one  crossing 
the  street ;  and  where  a  train  thus  moving  has  so  nearly 
stopped  as  to  appear  to  be  standing  still,  it  is  not  negli- 
gence per  86  for  a  passenger  on  the  street  to  attempt  to 
cross  in  the  rear  of  the  train.^  Where  an  engine  is 
backing  in  a  street  on  a  dark  night,  the  company  must 
have  so  much  light  and  so  located  that  a  person  of  rea- 
sonable diligence  and  of  natural  powers  of  observation 
may  be  able  to  discover  it ;  and  the  engineer  must  keep 
a  lookout  to  see  whether  he  is  running  down  foot  pas- 
sengers who  are  crossing  the  track.'  Where  there  were 
not  enough  horses  attached  to  a  horse  car  to  pull  it  up 
a  grade  and  the  car  backed  upon  the  plaintiff's  team 
which  was  behind,  he  being  unable  to  get  out  of  the 
way,  the  company  is  liable.'  Whether  one  seeing  a 
train  with  its  rear  towards  him  and  deceived  by  appeal^ 
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ances,  and  distracted  by  the  actions  of  others  .'wito  mre 
trying  to  warn  him  that  the  train  Is  backing  on  him,  is 
negligent  in  trying  to  cross  the  track,  is  a  question  for 
the  jury.^  A  person  in  a  foot-path  near  where  pedes- 
trians are  accustomed  to  trespass  on  a  railway  track 
has  a  right  to  presume  that  a  train  terminating  with  a 
flat  car  will  not  be  backed  along  the  street  with  any 
timber  projecting  across  the  car  without  wamingi 
especially  when  a  fair  is  in  progress  in  the  vicinity.^ 

1  Magflnnis  v.  N.  Y  etc.  R.  R.  CJo.  52  N.  Y.  215. 

2  Cheney  v.  N.  Y.  Cent.  etc.  R.  R.  Co.  18  Hun,  41& 

3  Cook  V.  Metropolitan  R.  R.  Co.  98  Mass.  361. 

4  Bonnell  v.  Del.  etc.  R.  R.  Co.  39  N.  J.  L.  189. 
6  Kansas  Pac.  Ry,  Co.  v.  Ward,  4  Colo.  30. 

g  849.  Starting  train  suddenly. — Where  a  train  is 
stopped  across  a  street,  and  whUe  one  is  walking  over 
the  street  behind  the  train  it  is  without  any  notification 
suddenly  backed  and  injury  is  caused  thereby,  the 
company  is  grossly  negligent.^  A  person  so  crossing 
behind  a  train  is  not  negligent,  he  has  a  right  to  pre- 
sume that  the  train  will  not  be  started  without  any  noti- 
fication,'^ especially  if  snow  on  the  rails  deadens  sound, 
or  a  storm  obscures  the  vision.'  The  ringing  of  the  bell 
or  sounding  of  the  whistle  upon  a  locomotive  attached 
to  a  long  freight  train,  which  is  standing  with  its  rear 
end  partially  across  a  street  in  -a  city,  is  not  sufiicient 
notice  of  the  intended  backing  of  a  train  to  absolve  the 
company  from  the  charge  of  negligence ;  ^  though  the 
bell  has  been  rung  it  is  the  duty  of  the  engineer  to  see 
that  all  have  acted  on  the  notice.^ 

1  Robinson  v.  Western  Pac.  R.  R.  Co.  48  Cal.  409. 

2  Robinson  t;.  Western  Pac.  R.  R.  Co.  48  Cal.  409 ;  Mc Williams  v. 
D.  C.  M.  Co.  3i  Mich.  274 ;  Solen  v.  V.  etc.  R.  R.  Co.  13  Nev.  106. 

3  Solen  v.  V.  etc.  R.  R.  Co.  13  Nev.  106. 

4  £aton  v.  "Erie  Ry.  Co.  51 N.  Y.  64&  S.  P.,  Robinson  v.  Western 
Pac.  R.  R.  Co.  48  CaL  409. 

fi   Robinson  v.  Western  Pac.  R.  R.  Co.  48  CaL  409. 
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§  250.   Trightolng  horsM.-^The  rights  of    railroad 
<dompanies  and  of  travelers  are  mutual  and  reciprocal. 
A  railroad  company  is  not  liable  where  an  injury  re- 
sults from  horses  being  frightened  by  the  noises  or  ap- 
pearance of  the  train  where  due  and  proper  care  in  the 
management  of  the  train  is  used.^    To  recover  for  an 
injury  from  the  use  of  the  engine  whistle,  it  must  be 
shown  that  the  circumstances  were  such  that  a  prudent 
regard  for  the  rights  of  others  forbade  such  use.'    If 
the  engineer   unnecessarily   and   negligently  sounds 
the  whistle  and    injury  results  from  a  horse  being 
frightened  thereby,  the  company  is  liable.'    The  same 
has  been  held  where  a  servant  blew  the  engine  in 
sport ;  *  and  under  the  Georgia  Code,  the  presumption  of 
the  negligence  of  a  company  from  the  carelessness  of 
its  employees  is  not  rebutted  by  proof  that  the  locomo- 
tive engineer  blew  the  whistle  through  a  spirit  of  re- 
venge.*   The  jury  determines  whether  a  whistle  was 
blown  unnecessarily  and  negligently.*    Where  a  der- 
rick is  maintained  by  a  company  over  a  highway  so  as 
naturally  to  frighten  horses,  it  is  liable  though  the  der- 
rick was  maintained  for  the  purpose  of  loading  and  un- 
loading freight.^    Some  impropriety  or  negligence  in 
the  arrangement  of  railroad  property  must  be  shown  ; 
that  a  horse  was  frightened  at  the  sight  of  it  is  not 
enough.'    Where  a  train  should  have  signaled  its  ap- 
proach to  a  crossing,  and  in  consequence  of  its  fiailing 
to  do  so  due  warning  of  its  nearness  i3  not  obtained, 
and  a  team  is  frightened  and  injury  results,  the  company 
is  liable.®    If  the  plaintiff  put  himself  in  a  place  of 
danger,  no  recovery  can  be  had ;  ^®  as  where  he  unloads 
freight  with  a  skittish  horse  at  a  place  where  locomo* 
tives  are  liable  to  pass,"  or  where  seeing  a  train  standi 
ing  near  a  crossing  he  drove  so  near  that  the  ordinar]^ 
noises  of  the  train  as  it  backed  frightened  his  horse,**  or 
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Pitched  his  team  near  a  crossing  knowing  that  a  train 
^was  due  and  leaving  it,^'  or  where  instead  of  leading  a 
frightened  horse  away  the  owner  leads  him  up  to  the 
«ngine,^^  or  leaves  a  team  unhitched  near  a  railroad 
^hen  a  train  is  due.'*  One  may  recover  if  injured  while 
4ittempting  to  rescue  a  frightened  team  if  not  himself 
negligent ;  ^  mlitery  if  the  frightening  of  the  team  is  due 
partly  to  his  negligence  in  leaving  it  unhitched  near  a 
railroad.'^ 

1  Hahn  v.  S.  P.  R.  R.  Co.  51  Cal.  605  ;  Moshier  v.  Utica  etc.  R.  R. 
Co.  8  Barb.  427 ;  Favor  v.  B.  <fe  L.  R.  R.  Co.  114  Maas.  850. 

3    Hudson  v.  li.  <fe  N.  R.  R.  Co.  14  Bush,  903. 

3  Bellman  «.  I.  C.  etc  R.  R.  Co.  76  Ind.  166 ;  40  Am.  Rep.  230 ; 
Qlbbs  V.  C.  M.  etc.  Ry.  Co.  26  Minn.  427 ;  Culp  v.  A.  etc  R.  R.  Co.  17 
Kan.  475. 

4  Nashville  etc.  R.  R.  Co.  v,  Starnes,  9  Helsk.  62. 

5  Gieair^a  R.  R.  Co.  v.  Nevsome.  60  Qa.  492. 

«  Philadelphia  etc  R.  R.  Go.  v.  KUllp,  88  Pa.  St.  4B. 

7  Jones  v.  Housatonlc  R.  A.  Co.  107  Mass.  28L 

8  Atchison  etc  R.  R.  Co.  v.  Loree,  4  Neb.  446. 

9  Pollock  V.  Bastern  R.  R.  Co.  124  Mass.  158  ;  Norton  v.  Eastern 
B.  R.  Co.  113  Mbss.  306  ;  Vork  v.  Northern  Cent.  Ry.  Co.  75  N.  Y.  820 ; 
Coserrove  v.  N.  Y.  Cent.  etc.  R.  K.  Co.  87  N.  Y.  8i  ;  41  Am.  Rep.  855 ; 
Texas  &  P.  Ry.  Co.  v.  Chapman,  57  Tex.  75  ;  Hudson  v,  L.  <&  N.  R.  R. 
Cou  14  Bush,  'Mi.    Compare  Ij'avor  v.  B.  «ft  L.  R.  R.  Co.  114  Mass.  860. 

10  Chicauro  etc.  R.  R.  Co.  v.  Dickson,  88  111.  431. 

11  Chicago  etc  Ry.  Co.  v.  Clark,  2  111.  App.  116w 

12  Whitney  v.  Me.  CenL  R.  R.  Co.  69  Me.  206. 

13  SL  Louis  etc  Ry.  Co.  «.  Payne,  29  Kan.  166. 

14  l/oulsville  <&  N.  R.  B.  Co.  V.  Schmidt,  81  Ind.  264. 

16  Devflle  r,  S.  P.  R.  R.  Co.  60  Cat.  383w    Compare  Wasmer  v,  D.  L. 
etc.  R.  R.  Go.  60  N.  Y.  212 ;  d6  Am.  Rep.  608. 

IB    Plttsbni^h  etc.  R.  R.  Co.  v.  Karns,  13  Ind.  87. 

17  DevlUe  t;.  S.  P.  R.  R.  Co.  60  Cal.  383. 

{  261.  Lookouts  on  trains.— Where  an  engineer  is 
about  to  back  a  train  there  should  be  provided  a  look- 
out,  upon  whose  signal  that  the  track  was  clear  the  en- 
gineer may  act.^  The  lookout  on  an  engine  must  not 
only  be  in  his  place,  but  he  must  be  vigilant  and  watch- 
ful ;  if  he  does  not  see  what  he  reasonably  should  have 
eeen  the  company  is  liable.^    Where  a  boy,  not  a  serv- 
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ant,  was  occupying  the  fireman's  place,  and  had  c&arge 
of  the  bell-rope,  and  if  the  bell  was  rung  at  all  it  was- 
done  by  the  boy  for  amusement,  and  the  engineer  and 
fireman  were  talking  and  laughing  together  instead  of 
watching  to  guard  against  injury,  the  company  is  liable.* 
If  the  engineer  cannot  see,  the  fireman  must  be  on  the 
lookout,  and  conversely.*  A  lookout  behind  is  not 
nocessary.5  A  statute  requiring  watchfulness  when 
aiiy:,hing  appears  "upon  the  road"  contemplates  the 
whole  road,  and  not  merely  the  road-bed  or  track.* 
No  action  lies  against  a  railroad  company  for  the  en- 
gineer's failure  to  take  precautions  to  discover  the 
plaintifi''s  presence  on  the  track,  at  a  place  where  hia 
presence  could  not  have  been  anticipated  and  where  he 
had  no  right  to  be.' 

1  Bobinson  v.  Western  Pac.  B.  B.  Co.  48  Cal.  4001 

2  East  Tenn.  etc.  R.  R.  Co.  «.  White,  5  Lea,  440. 

3  Chicago  etc,  R.  R.  Co.  v,  Ryan,  70  111.  211. 

4  Nashville  etc.  R.  R.  Co.  v.  Nowlln,  1  Lea,  S23L 
6  Moran  v.  Nashville  etc.  R.  R.  Co.  53  Tex.  379. 

6  Nashville  etc.  R.  R.  Co.  v,  Anthony,  1  Lea,  51flb 

7  Illinois  Cent  R.  R.  Co.  v.  Frelka,  ^  IlL  App.  606^ 

I  252.  Duty  of  one  crossing  track  to  stop,  look»  ir  Hstan. 
—  One  crossing  a  railroad  track  without  using  due  care  to 
ascertain  whether  any  train  is  approaching  is  guilty  of 
contributory  negligence.^  He  must  use  his  faculties  in 
proportion  to  the  danger  impending.'  One  approach- 
ing the  track  with  the  intention  of  crossing  should  look 
in  both  directions,  and  listen  to  ascertain  whether  a 
train  is  cominpj.*  To  drive  in  a  covered  wagon,*  or  with 
one's  ears  muffled,^  especially  where  the  plaintifT  is 
partially  dcaf,^  without  looking  out  for  approaching 
trains,  precludes  recovery ;  so  does  his  driving  on  the 
tracl^  in  an  intoxicated  condition^  The  fact  that  the 
plaintiff"  had  forgotten  that  he  was  in  the  vicinity  of  a 
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crossing  is  no  excuse ;"  nor  is  the  fact  that  he  allowed 
his  attention  to  be  diverted;*  nor  the  fact  that  he  is 
misled  as  to  the  time  of  the  arrival  of  a  train  by  his 
watch ;  ^^  nor  does  the  omission  of  the  officers  of  the 
train  to  give  the  signals  required  by  statute  justify  hl3 
failure  to  look  and  llsten.^^  This  rule  is  not  applied 
inflexibly  in  all  cases  without  regard  to  age  or  other  cir- 
cnYnstances.^^  The  fact  that  one  does  not  at  the  mo- 
ment of  stepping  on  the  track  look  to  ascertain  if  a  train 
is  approaching  is  not  conclusive  evidence  of  a  want 
of  care.^^  The  law  Joes  not  require  that  his  eyes  or 
eai^  should  bo  infallible ;  ^*  and  it  is  not  negligence 
to  fail  to  use  them  when  their  use  would  not  have  dis- 
covered the  approach  of  the  train."  It  is  not,  as  a  mat- 
ter of  law,  the  duty  of  the  plaintiff  to  stop  as  well  as  to 
look  and  listen  before  crossing;^*  whether  he  should 
stop  depends  upon  the  attendant  circumstances.*^ 
Where  one  is  driving  a  four-horse  team  along  a  road 
running  parallel  with  and  near  to  a  railroad,  and  is  ap- 
proaching a  crossing,  and  the  air  1^  so  filled  with  dust 
that  he  cannot  see,  and  his  wagon  makes  some  noise, 
and  he  attempts  to  cross  the  track  without  stopping  to 
listen  for  an  approaching  train,  he  is  contributorily 
negligent.*'  A  plaintiff  need  not  affirmatively  prove 
that  he  stopped,  looked,  and  listened ;  the  presump- 
tion is  that  ho  did  so,  and  the  burden  of  proving 
contributory  negligence  is  on  the  plaintiff.** 

1  Morris  etc.  R.  R.  Co.  v.  Ilafllan,  83  N.  J.  L.  147 ;  LanghofT  v.  Mil. 
etc.  R.  R.  Co.  23  Wis.  43 ;  Haas  v.  Grand  Raplda  etc.  R.  R.  Co.  47 
Mich.  401 ;  Chicago  etc.  R.  R.  Co.  r,  Robinson,  9  111.  App.  89  ;  Morse  v. 
Cent  R.  R.  Co.  24  N.  J.  L.  268  ;  Hearne  v.  B.  P.  R.  R.  Co.  50  Cal.  482  ; 
Gray  v.  Second  Ave.  R.  R.  Co.  84  N.  Y.  Super.  519. 

2  Toledo,  W.  etc.  Ry.  Co.  v.  Shuckman,  50  Ind.  42. 

Z  South  A  N.  Ala.  R.  R.  Co.  v,  Thompson,  62  Ala.  494 ;  Chicago 
etc.  B.  R.  Co.  V.  Bell,  70  lU.  102 ;  Illhiols  Cent.  R.  R.  Co.  v.  Goddard, 
72  IILfi87;  Chicago  etc.  Ry.  Co. ».  Hatch,  79  111.  137;  Chicago  etc. 
H.  R.  Co.  V,  Horwood,  80  111.  88 ;  Rockford  etc.  R.  R.  Co.  v.  Byam,  80 
IlL  528  :  St.  Louis  etc.  Ry.  Co.  v.  Mathlas.  50  Ind.  65 ;  Benton  v.  Cent. 
It.  R.  Oo.  4'i  Iovr€^  192 :  Ijav«reuz  v.  Chicago,  R.  I.  etc.  R.  R.  Co.  66 
Iowa,  flSJ ;  Hames  v.  111.  Cent.  R.  R.  Co.  41  Iowa,  227  ;  Butterfleld  v. 
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Western  B.  B.  Co.  10  AJIen,  632 ;  Tully  v.  Fitchbors  R.  B.  Ck)u  134 
Hue.  490  ;  Allyn  v.  B.  etc.  R.  B.  Co.  Wi  Mass.  77 ;  Brown  v.  MIL  etc. 
By.  Co.  22  Minn.  165 ;  Abbett  v.  Chicago,  M.  etc.  By.  Co.  30  Minn.  482 ; 
New  Orleansetc  R.  R.  Co.  Mitchell,  52  Miss.  806 ;  Fletcher  v,  Atlanta 
eta  B.  B.  Co.  64  Mo.  484  ;  Henze  v.  St.  L.  etc.  By.  Co.  71  Mo.  636 ;  Pow- 
ell V.  Mo.  Pac  By.  Co.  76  Mo.  80  ;  Cordell  v.  N.  Y.  Cent.  etc.  R.  B.  Co. 
75  N.  Y.  330 ;  Havens  v.  Erie  B.  Co.  41  N.  Y.  296 ;  Baxter  t».  Troy  etc 
B.  B.  Co.  41  N.  Y.  502;  Stackus  v.  N.  Y.  Cent  B.  B.  Co.  14  N.  Y. 
8upr.  659 ;  Haight  v,  N.  Y.  Cent.  B.  B.  Co.  7  Lans.  11 ;  Morse  v.  Erie 
B.  II.  Co.  65  Barb.  491 ;  Mitchell  v.  N.  Y.  etc.  B.  B.  Co.  6  Thomp.  A  G. 
122 ;  S.  C.  2  Hun,  635 ;  Bronk  v.  N.  Y.  etc.  B.  B.  Co.  6  Daly,  454  ;  Penn- 
sylvania Co.  V.  Bathgeb,  32  Ohio  St.  €6  ;  B;Ut.  <&  Ohio  B.  B.  Co.  o. 
Whltacre.SS  Ohio  St.  627;  Cleveland  etc.  By.  Co.  v.  Elliott,  28  Ohio 
8t.  347 ;  iiorth  Penn.  B.  B.  Co.  Heilwan,  49  Pa.  St  60  ;  Schofleld  v. 
Chicago  etc.  B.  B.  Co.  2  McCorcl  C.  C.  268. 

4  Olendening  v.  Sharp,  22  Hun,  78 ;  Terre  Haute  etc.  B.  B.  Ca  r. 
Clark,  73  Ind.  168.  Compare  Stackns  v.  N.  Y.  Cent  etc.  B.  B.  Co.  79 
N.  Y.  464. 

5  Salters  ».  IT.  <fe  B.  B.  B.  Co.  75  N.  Y.  273,  reversing  S,  C.  13  Hun, 
187  ;  Hanover  B.  B.  Co.  v.  Coyle,  65  »k  St  396. 

6  Cleveland  etc.  B.  B.  Co.  v.  Terry,  8  Ohio  St  470. 

7  Toledo  etc.  B.  Co.  v.  BUey,  47  111.  514.  See  Chicago  etc  B.  B. 
Co.  V.  Bell,  70  111.  102 ;  Illinois  etc.  B.  B.  Co.  v.  Cragin,  71  IlL  177. 

8  Baltimore  &  Ohio  B.  B.  Co.  v.  Wbitacre,  35  Ohio  St  627. 

9  Brooks  V.  Bu£f  etc.  B.  B.  Co.  25  Barb.  600. 

10  31  La.  An.  490. 

11  Chicago  &  A.  B.  B.  Co.  v.  Boblnson,  8  111.  App.  140 ;  St  Lools 
etc.  By.  Co.  v.  Mathias,  50  Ind.  65 ;  Pennsylvania  B.  B.  Co.  v.  Rlghter, 
42  N.  J.  L.  180;  Stackus  v.  N.  Y.  Cent  etc.  B.  B  Co.  14  N.  Y.  Sqpr. 
559 ;  Ernst  V.  Hudson  Blver  B.  B.  Co.  39  N.  Y.  61 ;  Wilcox  v.  Bom<» 
etc.  B.  B.  Co.  39  N.  Y.  358  ;  Havens  v.  Erie  B.  B.  Co.  41  N.  Y.  296; 
Baxter  v.  Troy  etc.  B  B.  Co.  41  N.  Y.  602 ;  Gorton  v.  Erie  B.  Co.  46 
N.  Y.  660 ;  Bulroad  Co.  v.  Houston,  06  U.  S.  697. 

12  McGovern  v.  N.  Y.  etc.  B.  B.  Co.  67  N.  Y.  4W. 

13  Plummer  v.  Eastern  B.  B.  Co.  73  Me.  601. 

14  Kuse  V.  N.  Y.  etc.  B.  B.  Co.  67  Barb.  205, 

15  Leonard  v.  N.  Y.  etc.  B.  B.  Co.  42  N.  Y.  Super.  22& 

16  Garland  v.  C.  <&  N.  W.  By.  Co.  8  111.  App.  STl:  Spencer  »,  111. 
Cent  R.  B.  Co.  29  Iowa,  55 ;  Zimmerman  v.  it.  &  St  J.  B.  B.  Co.  71 
Mo.  476;  Dolan  v.  Delaware  etc.  Canal  Co.  71  K.  Y.  286  ;  Kellogg  v. 
N.  Y.  Cent  B.  B.  Co.  7D  N.  Y.  72  ;  EUert  v.  G.  B.  etc.  B.  B.  Co.  48  Wb. 
606.    CuiUra,  Pennsylvania  Co.  v.  Beale,  73  Pa.  St  604. 

17  Pittsburgh  etc.  B.  B.  Co.  v.  Wright,  80  Ind.  236 ;  Shaber  v.  St  P* 
etc.  By.  Co.  28  Minn.  103. 

18  Fleming  v.  West  Pac.  B.  B  Co.  49  CaL  253^ 

19  Weiss  V.  Pa.  B.  B.  Co.  79  Pa.  St  387. 

g  253.  Attempts  to  pass  between  or  under  oan. — The 
fact  that  a  street  is  obstructed  does  not  Jastify  a  pedes- 
trian's attempt  to  pass  between  two  trains  of  cars  stand- 
ing rear  to  rear  on  the  same  track.^    One  who  endeavors 
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to  cross  on  the  platform,'  or  by  climbing  on  the  bum- 
pers,' where  a  freight  train  obstructs  the  street,  and 
is  injured  by  the  train  suddenly  starting,  cannot  re- 
cover ;  this  is  so  though  the  street  has  been  obstructed 
for  many  hours,^  or  though  he  is  attempting  to  reach  a 
passenger  train  standing  on  the  other  side.^  One  who 
drives  through  the  parts  of  a  train  that  have  been 
opened  to  allow  teams  to  pass,  and  is  injured  by  the 
slack  of  a  train  which  ran  bacls,  cannot  recover.*  An 
attempt  to  pass  between  cars  in  motion  propelled  by  an 
engine  where  there  is  no  reason  for  such  an  attempt  is 
negligence.^  Where  one  attempts  to  pass  under  a  train 
at  a  point  not  a  public  crossing,  he  is  guilty  of  such 
negligence  that  he  cannot  recover  for  injury  from  its 
isudden  starting."  Evidence  in  such  a  case  that  the 
conductor  called  to  him  to  come  on  as  he  liad  plenty  of 
time  is  admissible  on  the  question  of  due  care.* 

1  Stillson  V.  n.  etc.  R.  R.  Co.  67  Mo.  671. 

2  Lewis  V.  Bait.  etc.  R.  R.  Co.  3S  Md.  508. 

8  0*Mara  v.  t>el.  &  H.  Canal  Co.  18  Hun,  192. 

'4  Olfara  v.  D€l.  A  H.  Cbnal  Co.  18  Han»  192. 

6  Cliicaiiro  etc.  R.  Co.  v.  Coo8»  73  III.  904. 

6  Lake  Shore  A  M.  S.  Ry.  Co.  v.  Clemens,  5  IlL  App.  77. 

7  Gahagan  v.  Boston  etc.  R.  R.  Co.  1  Allen,  187. 

8  Central  R.  R.  ietc.  Co.  v.  IMxon,  42  Qa.  327. 

•  Chicago  etc.  R.  R.  Co.  v.  Sykes,  1  IlL  App.  620  Oomp^tt^s  8.  C. 
98  IlL  162. 

"i  254.  Crossiiig  in  Mpoxue  to  signal  by  lUgnuui.^ 
Where  a  railroad  company  stations  a  flagman  dt  a 
crossing  to  protect  the  public  and  to  prevent  crossing 
At  dangerous  times,  damages  may  be  recovered  by  one 
who  using  due  care  is  induced  to  cross  at  a  signal  care- 
lessly made  by  a  flagman,^  or  where  the  flagman  fit 
first  shouts  to  him  to  stop,  but  immediately  afterwards 
callfl  to  him  to  hurry  up,  and  the  plaintiff  then  starts 
Ids  horses,  but  before  getting  across  the  track  is  struck 
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by  the  locomotive.'  Where  a  flagman  beckons  to  a 
person  awaiting  an  opportunity  to  cross  the  track,  the 
person  has  a  right  to  suppose  that  no  change  will  take 
place  in  anything  under  the  control  of  the  company 
which  will  increase  the  danger,  and  the  sudden  escape 
of  steam  such  as  to  frighten  his  horse  makes  the  com- 
pany liable  for  injury  resulting.' 

1  Sweeney  v.  Old  Col.  etc.  R.  R.  Co.  10  Allen,  388. 

2  Bayley  v.  Eastern  R.  R.  Co.  125  Mass.  62. 

8   Borst  V.  Lake  Sbore  etc.  R.  R.  Co.  4  Hun,  346. 

§  255.  grossing  where  view  of  track  is  obstmeted. — A 
railroad  is  not  restricted  from  placing  wood  piles  or 
other  erection.s  on  the  lands  of  the  company  near  a 
crossingf  by  the  fact  that  they  obstruct  the  view  which 
persons  comitig  to  cross  would  otherwise  have  of  the 
track ;  and  doing  so  does  not  directly  render  them  liable 
to  a  person  who  may  be  run  over  in  attempting  to 
cross.^  Where  the  view  of  the  track  from  a  private 
farm  road  crossing  it  is  obstructed  by  freight  cars  left 
on  a  side  track,  it  is  the  duty  of  the  company  in  running 
its  trains  to  use  more  care  at  the  crossing  than  it  would 
if  the  view  was  not  thi:|s  obstructed ;  a  person  about  to 
cross  must  use  all  his  faculties  to  ascertain  if  he  can  do 
so  safely.'  It  is  negligence  for  a  company  to  permit  its 
oars  to  stand  upon  and  obstruct  a  public  street;  and 
where  by  reason  of  suc^  obstructions  the  view  of  the 
track  in  one  direction  is  cut  off,  and  it  is  rendered  im- 
possible to  observe  a  train  approaching  in  that  direction, 
it  is  not  negligence  as  a  matter  of  law  for  a  plaintiff  to 
omit  to  look  in  that  d irection.'*  Where  it  appeared  that  a 
company  allowed  the  view  to  be  obstructed  by  a  house 
and  brush  on  its  right  of  way,  that  the  train  being  behind 
time  was  going  at  an  unusual  speed,  and  that  the  stat- 
utory signals  of  approach  were  not  seasonably  given, 
the  company  is  liable,  although  the  traveler  was  negll- 
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^nt  in  listening  or  looking.*  Where  a  company  has  by 
Its  own  act  obstructed  the  view  of  the  track,  a  plaintiff 
in  approaching  the  crossing  in  a  team  is  not  negligent  in 
not  stopping.^  In  such  a  case  he  has  a  right  to  presume 
that  the  usual  statutory  signals  will  be  given.^  In  such 
a  case,  if  the  obstructions  are  such  that  he  can  neither 
see  nor  hear  distinctly,  the  giving  of  the  statutory  signals 
is  no  excuse  for  failing  to  warn  the  traveler.^  Where 
his  Tiew  is  obstructed  by  buildings  near  the  track,  and 
he  does  not  see  the  train  until  he  passes  the  buildin^js, 
-when  his  team  becomes  unmanageable,  he  U  not  as  a 
matter  of  law  negligent  in  not  stopping  before  reaching 
the  buildings.^  Where  he  drove  up  to  a  crossing  and 
could  not  see  the  track  on  either  side,  owing  to  piles  of 
lumber,  and  he  is  struck  by  a  train  coming  along  ring- 
ing no  bell,  he  is  not  guilty  of  contributory  negligence 
sufficient  to  justify  a  nonsuit.'  But  in  Pennsylvania,  it 
has  been  held  that  where  the  track  cannot  be  seen,  the 
plaintifi  should  get  out  of  his  carriage  and  lead  his 
horse.^'  His  duty  to  get  out  and  look  is  the  greater 
where  he  is  somewhat  deaf  .^^  Where  a  train  was  run- 
ning in  a  city  at  less  than  the  speed  prescribed  by  ordi- 
nance, and  the  bell  was  being  rung,  one  who  drives 
his  team  on  a  crossing  where  his  view  is  obstructed 
cannot  recover.^* 

1  Cordell  v,  N.  Y.  etc.  B.  K.  Oo.  TO  N.  Y.  119.    a  P.,  Central  R.  B. 
Co.  V.  Feller,  84  Pa.  St.  2% 

2  Thomas  v.  Del.  etc  H.  R.  Co.  19  Blatchf.  638. 

3  McGDlre  v.  Hudson  Blver  B.  B.  Co.  2  Daly,  76. 

4  Chica«oetc.B.B.Co.t;.Lee,87IlL454;  S.  C.  OSIlLSre. 

5  Mackay  v.  N.  Y.  eta  B.  B.  Co.  %.  N.  Y.  /5 ;  Bunting  v.  C.  P. 
B.B.C6. 14!Nev.351. 

6  Bunting  v,  C  B.  B.  B.  Co.  14  Nev.  851. 

7  BichardBon  v.  N,  Y.  etc.  B.  B.  Co.  45  K.  Y.  846. 

8  Faber  v.  St  P.  etc  By.  Co.  29  M4nn>  '«5. 

9  Strong  v,  S.  A  P.  B.  B.  Co.  61  Cal.  326. 

10    Pennsylvania  B.  B.  Co.  v.  Beale,73  Pa.  St.  604.    See  Pennsyl- 
VUBte  B.  B.  Co.  V.  Ackermani  74  Fa.  ^.U  2e6w 
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11   PennsylTania  H.  H.  Ca.  v.  Ackentttm,  74  PsL  fit  235i. 

1%   Gothard  v,  Ala.  O.  S.  B.  B.  Co.  07  Altu  114 ;  oyerrnliac:  Kaslivllle 
d;  IX  B.  B.  Co.  V.  Comans.  45  Ala.  437. 

}  2S6.  Grossing  aliead  of  appriotfching  train. — Where  s 
person  about  to  cross  a  railroad  track  is  apprised  of  an 
approaching  train  and  ventures  to  cross  ahead  of  the 
train y  miscalculating  his  danger  and  thinkii^  he  has 
time  to  pass  in  safety,  he  is  guilty  of  such  contributory 
negligence  that  he  cannot  recdver  for  an  injury  sus- 
tained from  being  struck  by  the  train.^  The  absem*  of 
a  flagman  from  his  post,  or  the  failure  to  give  the  re- 
quired sisals,  do  not  change  this  rule.*  One  who  thinks 
he  can  cross  if  t'lo  en^jine  runs  at  its  usual  and  lawful 
rate  of  speed,  but  who,  in  consequenc3  of  it.**  running 
faster  is  struck  and  injured,  cannot  recover.*  But  a 
person  has  a  right  to  assume  that  the  train  is  moving 
at  a  lawful  rate  until  the  contrary  is  made  apparent, 
and  tlio  fact  that  the  speed  was  tmlawful  must  therefore 
be  considered  in  determining  his  negligence  in  attempt- 
ing  to  cross.*  Where  it  is  only  because  the  train  came 
up  at  twice  the  speed  he  had  reason  to  anticipate  that 
ho  found  himself  in  danger,  the  court  does  not  err  in 
rcfusin;^  to  charge  that  he  was  ne^li^'^ent  and  could  not 
recover.*  Where  a  lady  crossed  the  track  leading  a 
child,  and  the  child*s  foot  was  caught  in  a  hole  by  thtt 
track  and  before  it  was  extricated  it  waa  run  over  by 
the  car,  which  was  going  rapidly  and  had  a  defective 
brake,  and  but  for  the  accident  there  would  have  been 
plenty  of  time  to  cross,  there  is  no  such  contribato^ 
negligence  as  bars  recovery .•  Where  in  the  exercise  of 
ordinary  prudence  the  plaintiff  had  ample  time  to  cross 
the  street  before  the  car  could  reach  her,  but  by  ao6i' 
dent  slipped  and  fell  upon  the  track  and  was  run  ov^r, 
she  i3  not  guilty  of  contributory  negligence  barring  her 
recovery .7    In  such  a  case  a*  refusal  %o  insbraot  thMif 
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there  was  danger  of  slipping  or  falling  she  ought  not 
to  have  attempted  to  cross  is  not  error.* 

1  Chicago  etc.  II.  B.  Go.  v.  Fears,  fH  111.  115 ;  Bellefontaine  H.  Co. 
It.  Hnnter,  3:)  Ijid.  ${5 ;  Donaldson  v.  Kiss.  etc.  R.  R  Co.  18  lowe,  280  ; 
-Grows  V.  Me.  Cent  R.  R.  Co.  69  Me.  412 :  Palys  v.  Erie  Ry.  Co.  •m) 
:N.  J.  Eq.  ew  ;  Wilds  v.  Hudson  River  R.  R.  Co.  29  N.  Y.  315  ;  S.  C.  24 
^.  Y.  4^ ;  Connelly  v.  N.  Y.  Cent.  R.  R.  Co.  88  N.  Y.  34fl.  Compare 
•Chicago  A  N.  E.  Ry.  Co.  v.  MiUer,  46  Mich.  532. 

2  Paklinsky  v.  N.  Y.  Cent.  etc.  R.  R.  Co.  82  N.  Y.  424 ;  Lake  Shore 
•etc.  Ry.  Co.  v.  Sunderland,  2  UL  App.  307 ;  Chicago  etc.  R.  R.  Co.  v 
lVar»,.53ln.  115. 

8   Kelley  v.  Ilanialbal  etc  B.  B.  Co.  75  Mo.  138. 

4  Langkoir  v.  MO.  etc.  R.  B.  Oo.  19  Wis.  489. 

5  Detrofit  etc.  R.  R.  Co.  v.  Van  Steinburg,  17  Mich.  90.  Compare 
bloody  V.  iruc.  R.  R.  Co.  68  Mo.  470. 

6  Aaroft  v.  Second  Ave.  B.  B.  Co.  23)aly,  127. 

7  Baxter  v.  Second  Ave.  B.  B.  Co.  30  How.  Pr.  219 ;  S.  C.  8  IxJb. 
<N.  Y.)  610. 

8  Baxter  v.  Second  Ave.  B.  B.  Co.  SO  How.  Pr.  219  ;  6.  C.  8  Bab. 
<]Sr.  Y.)  610. 

§  257.  TraveLoa  whose  attention  13  diverted  by  anot^ior 
train  passing. — Where  one  about  to  cross  a  track  nad 
his  attention  distracted  by  watching  out  against  one 
train  and  was  injured  by  another  train  coming  lu  the 
opposite  direction,  which  owing  to  the  presenco  of  the 
other  he  had  failed  to  observe,  he  is  not  guilty  of  con- 
tributory negligence  precluding  recovery.^  Wiiether  it 
is  negligent  for  one  about  to  cross  a  track  not  to  wait  until 
a  train  which  has  just  passed  has  got  far  enough  away 
to  afford  an  unobstructed  view  of  the  track  in  that  d*re<> 
tioo,  is  a  question  for  the  jury.^  Where  one  stepped  otf 
one  track  because  a  train  was  approaching  behind,  ana 
wiHiout  looking  around  walked  along  near  to  a  sido 
ti'ack  and  was  struck  by  a  yard  engine,  he  being  weU 
aoQuainted  with  the  locality,  he  is  guilty  of  contributory 
negligence.^  Where  the  plaintiff  *s  intestate  was  struck 
"by  Si  locomotive  at  a  crossing  immediately  after  another 
with  a  bright  head-light liad  passed,  evidence  as  to  how 
long  the  eye  required  after  looking  at  a  brilUnnt  light  to 
recovear  the  natural  pow^er  of  sight  was  admusible.* 
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1  Leonard  v.  N.  Y.  etc.  K.  K.  Co.  42  N.  Y.  Super.  225 ;  Powell  ». 
N.  Y.  Cent.  etc.  E.  R.  Co.  22  Hun,  M  ;  Ing^rsoli  v.N.  Y.  etc  K.  R.  Co. 
6  Tbomp.  <fe  C.  416 ;  8.  C.  4  Hun,  277  ;  BelsieRel  v.  N.  Y.  etc.  R.  R.  Co. 
34  N.  Y.  622 ;  Casey  v.  N.  Y.  Cent.  etc.  R.  R.  Co.  78  N.  Y.  518 ;  a  C. » 
Daly,  220 ;  Kew  Jersey  R.  R.  etc.  Co.  v.  West,  32  N.  J.  L.  91.  CompaFe 
Pennsylvania  R.  R.  Co.  v.  Fortney,  90  Pa.  St  323. 

2  Phlla.  <fc  R.  R.  R.  Co.  v.  Carr,  09  Pa.  St.  505. 

3  Austin  V.  Chicago,  R.  I.  etc.  R.  R.  Co.  91  111.  85. 

4  Shafer  v.  St.  Paul  etc.  Ry.  Co.  28  Minn.  108. 

§  258.  Driving  on  traoks  of  railroad  company.  — A  trav- 
eler upon  a  street  on  which  is  a  street  railway  has  a 
right  to  drive  upon  and  along  the  railway,  as  well  as  to 
cross  it  at  the  intersection  of  streets ;  but  he  is  bound 
to  make  way  for  the  cars,  and  to  be  ready  to  do  this 
when  necessary  so  as  to  cause  no  unnecessary  hin- 
drance.^ It  13  the  duty  of  a  person  on  foot,  horseback, 
or  in  a  carriage  under  his  control,  moving  on  the  track 
of  a  city  railway,  to  move  off  soon  enough  to  allow  cars 
to  pass  without  impediment,  and  if  an  injury  occur 
through  his  negligence,  he  must  bear  the  loss.*  A 
driver  of  a  cart  who  keeps  upon  the  track  and  in 
front  of  one  of  the  cars,  and  will  not  allow  a  car  to  pass 
him,  but  turns  off  suddenly  and  is  upset  by  the  caxy  is 
guilty  of  negligence  and  cannot  recover.'  Where  one 
stops  his  wagon  so  near  the  track  that  it  is  struck  by  a 
mail  train,  he  is  guilty  of  such  contributory  n^ligenoe 
as  to  preclude  his  recovery  for  the  injury,  although  the 
ti*ain  brakes  were  not  so  powerful  as  those  in  use  on 
some  other  roads.*  Where  one  is  driving  slowly  on  the 
track  and  attempts  to  avoid  a  rapidly  approaching  car 
by  turning  off,  but  is  prevented  from  doing  so  by  the 
sliding  of  his  wheel  in  the  groove  of  the  rail,  and  the 
driver  does  not  check  his  speed,  in  consequence  ot 
which  he  collides  with  the  plaintiff's  team,  the  de- 
fendant is  liable.^  Where  a  person  on  the  road  ahead 
is  on  horseback  on  a  high  embankment,  or  in  a  deep 
cut,  from  which  he  cannot  probably  escape  in  time,  or 
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is  suddenly  thrown  from  his  horse  and  cannot  eaoape, 
it  is  the  duty  of  the  engineer  promptly  to  use  aU  means 
in  his  power  to  avoid  injury,  and  the  company  is  liable 
if  he  fails  to  do  so.' 

1  Adolph  V.  Cent.  Park  etc  B.  R.  Co.  76  N.  Y.  630;  &  C.  aff'd  » 
N.  Y.  buper.  199. 

2  Jatho  v.  Hallway  Co.  4  Phila.  24. 

8  Adoiph  ».  N.  Y.  Cent  R.  R.  Co.  33  N.  Y.  Super.  IM. 

4  Murphy  «.  Wll.  eta  R  R  Co  70  N  C.  437. 

5  Lynam  v.  Unloa  By  Co.  114  Mass.  83^ 

6  Tanner's  £x*r  v.  Louisville  etc.  R.  B.  Co.  00  Ala.  821. 

§  259.  Driving  stock  oyer  crossing. — Though  a  person 
has  a  right  to  use  the  highway  for  the  passage  of  his 
oows  to  and  from  his  pasture,  yet  he  must  use  ordinary 
and  proper  care  and  diligence  in  driying  them,  having 
reference  to  the  situation  of  the  road  and  the  manner 
in  which  it  is  used.^  That  a  plaintiff  was  negligent  in 
driving  a  loose  herd  of  eleven  horses  that  had  never 
l)efore  seen  a  locomotive  will  not  prevent  his  recovery, 
if  there  was  gross  negligence  on  the  part  of  the  de- 
fendant's employees,  in  consequence  of  which  several 
of  the  horses  were  killed.'  Where  the  plaintiff  and  his 
son,  with  twenty  head  of  cattle,  approached  a  crossing, 
and  the  plaintiff  in  reply  to  a  remark  by  his  son  that  he 
thought  he  heard  a  train,  replied,  '^I  guess  not  so  soon 
after  the  other  train,  but  let  us  rush  them  over  as  soon 
as  we  can  for  fear  another  train  may  be  coming'' ;  and 
in  the  attempt  to  rush  them  over  a  coal  train  came 
along  and  killed  three  of  them,  the  plaintiff  is  negligent 
to  an  extent  precluding  recovery.' 

1  Clark  v.  SyracuHe  eta  B.  B.  Ca  11  Barb.  112. 

2  Holstine  v.  Oregon  etc.  B.  B.  Co.  9  Or.  168. 
8    Ohio  etc.  B.  B.  Co.  v.  Baves,  42  IlL  288. 

2  260.  Trespassers  on  track,  duty  of  company  towards. 
— One  walking  along  the  track  of  a  railroad  is  a  tres- 
I>asser^  and  has  not  the  rights  of  a  passenger  or  traveler 
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c«i  the  highway ;  if  run  over  he  cannot  recover  on 
j^roof  of  ordinary  negligence  only  ;  he  mnst  prove  that 
lie  himself  used  extraordinary  care,  and  was  wantonly 
or  wilfully  injured.^  One  who  without  right,  and  with 
iuil  knowledge  of  the  location,  voluntarily  places  him- 
self on  a  railroad  track  at  a  place  where  there  is  no  cross- 
ing, and  which  is  a  known  place  of  danger,  is  guilty  of 
an  act  of  negligence  per  se,^  One  who  deliberately 
walks  on  the  track,  whether  laid  in  a  street  or  in  an 
open  field,  will  be  presumed  to  assume  the  risk  of  any 
peril  he  may  encounter.'  A  rule  of  the  company  pro- 
hibiting a  freight  train  from  passing  between  a  station- 
house  and  a  standing  passenger  train  while  receiving 
or  discharging  passengers,  will  not  render  a  compmy 
liable  for  an  injury  to  a  person  carelessly  walking  upoo. 
the  track  several  yards  from  the  station.*  One  who 
unnecessarily  and  for  his  own  convenience  *  walks  upon 
the  track  cannot  recover  for  an  injury  sustained  by  be- 
ing struck  by  the  train ;  nor  can  one  who  walks  on  the 
track  on  a  dark  night ;  *  nor  one  who  attempts  to  walk 
a  trestle ;  ^  nor  a  deaf  man  who  ventures  on  the  traek  ;* 
jiOT  an  intoxicated  man  who  places  himself  about  dark 
on  the  track  ;•  nor  where  one  deliberately  goes  upon 
the  track  in  front  of  an  approaching  train  ;  ^^  nor  where 
one  fails  to  make  use  of  his  faculties  of  seeing  and 
hearing,  when  by  doing  so  he  would  have  discoveied 
the  approach  of  the  train.^^  No  person  has  a  right  to 
cross  a  railroad  track  at  any  other  place  than  the  usnal 
crossing ;  '^  but  one  has  the  right  to  cross  at  a  crossing 
anywhere  within  the  highway  even  if  a  foot-walk  has 
been  laid  across.^***  If  injured  while  crossing  the  timdk 
at  a  place  where  no  inducement  to  cross  is  held  out,  he 
cannot  recover.^*  The  same  is  true  where  the  ooxupany 
acquiesced  in  the  track  being  used  as  a  foot-path,^  or 
had  even  given  an  implied  license  to  use  the  track.'* 
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But  Where  for  more  than  thirty  years  it  has  wfthont 
objection  permitted  the  public  to  cross  its  track  at  a 
point  not  in  itself  a  public  crossing,  it  owes  the  duty  of 
reasonable  care  to  those  using  the  crossing.^^  And 
^where  the  company  has  offered  an  inducement  or  Invita- 
tion to  persons  to  cross  the  track,  one  injured  in  so  do- 
ing by  the  negligent  acts  of  the  defendants  may  recover.** 
Although  a  plaintiff  was  guilty  of  negligence  in  being 
upon  the  track,  this  does  not  exonerate  the  defend- 
ant from  the  use  of  ordinary  and  proper  care,  and 
if  by  its  use  the  accident  could  have  been  averted, 
the  company  is,  despite  the  plaintiff's  negligence,  lia- 
ble.** It  is  not  common  prudence  or  ordinary  care  for 
trains  to  enter  the  outskirts  of  a  city  at  dangerous  rate 
of  speed,  though  the  people  have  no  right  to  go  on  the 
railroad  track ;  though  persons  on  the  track  are  tres- 
passers, regard  must  lye  had  to  the  habits,  character, 
condition,  and  circumstances  of  a  people  living  ia  a 
city  and  immediately  on  the  line  of  a  railroad.*^  An 
etiglnecr  is  bound  to  stop  or  check  his  train  on  discov- 
ering a  trespasser  on  the  track  who  is  not  apprised 
of  the  impending  danger  or  is  unable  to  leave  the 
track.2*  Where  one  goes  on  the  track,  and  through  no 
fault  of  his  own  becomes  insensible,  and  while  in  full 
tIoW  is  run  over,  tlie  company  is  liable  for  the  neglect 
of  its  agents  to  keep  a  good  lookout ;  *^  but  vvheiie  a  tres- 
passer was  lyinjj  in  such  a  position  that  the  train  would 
not  strike  him,  and  while  it  was  passing  he  moved  and 
-was  killed,  the  company  is  not  negligent  in  not  stox>- 
ping  while  he  was  in  his  first  position.^  The  law  pre- 
sumes that  a  person  walking  on  the  track  will  so  use 
his  eyes  and  ears  as  to  leave  the  track  in  time  to  pre- 
vent injury  from  an  approaching  train ;  an  engineer 
may  act  on  this  presumption,  and  it  is  not  negligenoe  not 
to  stop."    Where  A  was  walking  on  the  track,  and  the 
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engineer  signaled,  and  on  A's  not  getting  off  applied  the 
air  brakes,  but  did  not  reverse  the  engine,  the  failure  to 
flo  reverse  is  not  negligence  where  the  engineer  was  a 
competent  and  careful  man,  and  acted  upon  his  judg- 
ment as  to  what  was  most  likely  to  save  him.^  An  en- 
gineer is  not  bound  to  stop  because  a  person  ahead  is 
walking  near  the  track,  and  in  a  line  parallel  to  it.'^  If 
a  person  on  a  railroad  track  is  injured  by  a  train,  an 
instruction  that  if  no  bell  was  rung  or  whistle  sounded 
the  jury  may  infer  negUgence  is  error,  where  the  ringing 
of  the  bell  or  the  sounding  of  the  whistle  is  only  required 
at  the  crossings,  and  not  beyond  them.^  In  an  action 
for  injury  done  to  one  walking  the  tracks  of  a  street 
railroad  company,  it  is  neither  irrelevant  nor  immate- 
rial to  allege  that  the  company  had  no  right  to  lay  its 
tracks  on  the  portion  of  the  street  where  the  injnry  was 
done.^  One  need  not  be  struck  by  the  train  to  warrant 
a  recovery ;  a  fall  from  a  bridge  caused  by  its  negli- 
gent management  without  contributory  negligence 
gives  a  right  of  recovery."  Where  the  plaintiff  was 
walking  the  track  within  the  city  limits,  and  was  in- 
jured by  cars  moving  without  an  engine,  in  violation  of 
a  city  ordinance,  and  at  a  greater  rate  of  speed  than  al- 
lowed by  the  ordinance,  the  ordinance  is  admissible  in 
evidence  as  bearing  upon  the  question  of  the  plaintiff's 
contributory  negligence.*® 

1  Illinois  etc.  B.  B.  Co.  v.  Godfrey,  71  111.  600. 

2  Pittsburgh  etc.  By.  v.  CoUins,  87  Pa.  St  405. 

8  Illinois  etc.  B.  B.  Co.  v.  Hall,  72  HI.  222.  Compare  Kansas  ete. 
By.  Co.  V.  Pointer,  0  Kan.  620. 

4  Lake  Shore  etc.  B.  B.  Co.  v.  Hart,  89  lU.  529. 

5  Childs  V.  N.  O.  City  B.  B.  Co.  33  La.  An.  154 ;  Baltimore  etc 
B.  B.  Co.  V.  Sherman,  90  Oratt.  002  ;  O'Donnell  v.  Mo.  Pac.  B  B.  Co. 
7  Mo.  App.  190 ;  McCarty  v.  Del.  etc.  Canal  Co.  17  Hun,  74  ;  Sweeney 
V.  B.  A.  H.  B.  Co.  128  Mass.  5 ;  Chicago,  B.  etc.  R,  B.  Co.  v.  Olson,  a 
IlL  App.  245 ;  Bresnahau  v.  Mich.  Cent.  B.  B.  Co.  49  Mich.  4ia 

6  State  V.  B.  &  P.  B.  B.  Co.  58  Md.  48^ 

7  Tennenbrock  v.  South  P.  0.  B.  B.  Co.  69  Cal.289;  Mason  v. 
M.P.By.  Co. 27 Kan. 83;  41  Am. Bep. 405. 


417  CONSTRUCTION  AND  OPERATION  OP.  §  961 

8  Laich«r  v.  N.  C.  etc  R.  B.  Co.  28  La.  An  WO ;  Cogswell  v.  Oregon 
etc.  B  R.  Co.  6  Or  4!7. 

9  Illindis  Cent.  R.  R.  Co.  v.  Hutchinson,  47  111.  408.  Compure 
Hankerson  v.  S.  W.  R.  R.  Co.  5»  Ga.  5;Ki ;  Yarvall  v.  BU  Loals  etc.  Ky. 
Co.  75  Mo.  576. 

10  liCduke  V.  St  L.  etc.  R.  R  Co.  4  Mo.  App.  485.  S.  P.,  Spriiigflold 
<nty  Ry.  Co.  v.  Black,  11  111.  App.  473. 

11  Smitb  t>.  M.  <fr  St.  L.  Ry.  Co.  26  Minn.  41fl ;  Baltimore  A  P.  R.  H. 
Co.  V.  Stute,  54  MU.  648 ;  Terre  Haute  etc.  K.  B.  Co.  v.  Qraham,  td 
Ind.  238. 

12  Galena  etc.  R.  R.  Co.  v.  Jacobs,  20  111.  478 ;  Phlla.  etc.  R.  R.  Co. 
V.  Hummell,  44  Pa.  St.  375. 

13  Louisville  etc  R.  R.  Co.  v.  Head,  80  Ind.  117. 

14  Wright  V.  B.  A  M.  R.  R.  Co.  12!)  Mass.  440. 

15  Illinois  etc.  R.  R.  Co.  v.  Godfrey.  71  111.  600. 

_,]6   Morgan  v.  Pa.  R.  R.  Co.  19  Blatchf.  238;  Satton  v.  N.  Y.etc. 
H.  B.  Co.  66  N.  Y.  343. 

17  Barry  v.  N.  Y.  Cent.  etc.  B.  B.  Co.  92  N.  Y.  289  ;  44  Am.  Bep. 
377.    See  Townley  v.  Chicago,  M.  etc.  By.  Co.  58  Wis.  826. 

18  Murphy  v.  B.  <fc  A.  B.  B.  Co.  133  Mass.  121 ;  McDermolt  v.  N.  Y. 
Cent.  etc.  B.  B.  Co.  28  Hun,  325u 

19  Baltimore  etc.  B.  B.  Co.  v.  State,  30  Md.  808  ;  Kansas  Pac.  Ry. 
Co.  V.  Cranmer,  4  Colo.  524  ;  Pittsburgh  etc.  B.  Co.  v.  Bumstead,  48 IJL. 
221  :  Chicago  etc.  B.  B.  Co.  v.  Payne,  49  111.  499 ;  Ballroad  Co.  v.  Stout. 
17  Wall.  657  ;  Isabel  v.  Hannibal  etc.  B.  B.  Co.  60  Mo.  475. 

20  Pennsylvania  B.  B.  Co.  v.  Lewis,  79  Pa.  St.  83. 

21  Cook  V.  Central  B.  B.  etc.  Co.  67  Ala.  633. 

22  Houston  etc.  By.  Co.  v.  Sympknis,  54  Tex.  615 ;  38  Am.  Bep. 
4t32.    Compare  Den  man  v.  St.  P.  etc.  B.  B.  Co.  26  Minn.  357. 

23  McKenna  v.  N.  Y.  Cent.  etc.  B.  B.  Co.  8  Daly,  304. 

24  Houston,  Tex.  Cent.  B.  B.  Co.  v.  Smith,  62  Tex.  178 ;  Indian- 
apolis etc  B.  B.  Co.  V.  McLaren,  62  Ind  666 ;  Terre  Haute  etc.  B.  B. 
Co.  V.  Graham,  46  Ind.  239 ;  French  v.  Phlla.  etc.  B.  B.  Co  39  Md. 
£74. 

25  Bell  r.  H.  &  St  J.  B.  B.  Co.  72  Mo.  sa 

26  Chicago  etc.  B.  B.  Co.  v.  Austin,  69  111.  426. 

27  Zimmerman  v.  H.  dk  St  J.  B.  R.  Co.  71  Mo.  476. 

28  Schterhold  v.  North  B.  etc.  B.  B.  Co.  40  Cal.  447. 

29  McMillan  v.  B.  <&  M.  B.  B.  Co.  46  Iowa,  231. 
90    Meek  v.  Pa.  Co.  38  Ohio  St.  632. 

J  261.  Duty  towards  children  trespassing^  on  track  or 
train.  —  A  recovery  cannot  be  had  for  running  over  a 
child  where  the  evidence  did  not  show  want  of  dili- 
gence in  running  the  trains.*  A  company  is  not  liable 
for  injury  to  a  child  using  the  track  as  a  playground  if 
not  done  wantonly  or  with  gross  negligence.*'    An  in- 
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telligent  boy  of  eight  or  ten  who  trespasses  on  the  track 
or  train  cannot  recover  for  an  injury  sustained  in  cou- 
sequence,^  nor  can  a  child  of  six  attempting  to  pass 
under  a  moving  freight  train  drawn  by  horses.*  Where 
a  driver  driving  slowly  and  cautiously,  his  attention 
being  turned  in  another  direction,  runs  over  a  child,  no 
recovery  can  be  had.^  Where  a  driver  keeps  a  close 
watch  forward  and  a  child  approaches,  unseen,  the  side 
of  the  car  after  the  front  part  has  passed  and  sustains 
Injury  from  the  hind  wheels,  the  company  is  not 
chargeable  with  negligence.'^  Where  an  engineer  is 
backing  his  engine  slowly  down  a  street  and  a  child 
running  alongside  and  beyond  suddenly  turns  in  to 
cross  the  track  and  is  injured,  no  action  lies.^  Where  a 
ehlld  of  live  attempts  to  cross  between  a  coal  train  and 
an  engine  and  tender  following  close  behind,  no  action 
lies  without  proof  of  want  of  ordinary  care  in  the 
engineer  at  the  time  when  and  the  place  where  the  iii- 
jury  was  received.^.  Where  a  child  started  to  cross  the 
track  when  the  engine  was  but  sixty  feet  distant  and 
stumbled  and  fell,  and  every  effort  was  made  to  stop  the 
train  without  avail,  the  company  is  not  liable;*  but 
where  a  child  of  two  who  is  on  the  track  could  have 
been  discovered  in  time  by  the  use  of  ordinary  care,  the 
company  is  liable  for  an  Iniury  to  him.***  An  entnneer 
should  begin  his  precautions  when  a  child  is  seen  near 
the  track  aud  approaching  it  ahead  of  the  train,  and  not 
wait  till  he  gets  on  the  track.'^  Where  the  engine  oould 
have  been  stopped  before  reaching  the  child,  it  is  neg- 
ligeuoe  to  fail  to  stop ;  ^'  and  this  although  the  child  is 
mistaken  for  something  else.^  Where  the  child  wa3 
seen  at  a  distance  of  four  hundred  and  hfty  feet,  and 
everything  possible  was  done  to  stop  the  train  but  it 
•could  not  be  stopped  within  the  distance,  common 
brakes  being  used,  the  company  is  not  liable.^ ^    Where 
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a  car  driver  saw  the  child  when  he  was  about  twenty 
feet  distant,  but  did  not  then  stop,  and  meantime  before 
it  reached  the  spot  hfs  attention  was  directed  to  other 
duties,  there  is  no  negligence.^^  Where  a  statute  re- 
quires a  railroad  to  fence,  the  want  of  one  will  not 
render  a  company  liable  for  injury  to  a  child  straying 
oi)  the  track J«  Railroad  companies  are  under  no  obli- 
gation to  maintain  a  guard  over  their  cars  left  standing 
upon  the  track.  In  order  to  keep  children  playing  about 
them  from  getting  upon  or  under  them  and  thereby  in- 
curring injury."  Wliere  for  several  years  they  have 
been  aecastomed  to  leave  cars  fastened  by  brakes  on  a 
side  track  of  a  somewhat  steep  grade,  and  a  boy  un- 
loosed the  brakes,  fell  or  jumped  off,  and  was  killed,  his 
administrator  cannot  reoover.^^  A  company  has  been 
held  liable  to  a  boy  of  twelve  injured  while  trespass- 
ing on  a  turn-table  left  unfenoed,  unlocked,  and  un- 
guarded;^' and  also  held  responsible  to  a  child  of 
Beven,^  or  one  without  judgment  or  discretion.**  Where 
a  turn-table  in  an  isolated  locality  was  left  latched,  but 
unlocked  and  uncovered,  the  company  is  not  liable  to 
a  child  of  nine  injured  while  playing  thereon."  The 
custom  of  other  companies  as  to  keeping  their  turn- 
tables locked  is  inadmissible.^  Where  the  plaintiff 
was  playing  on  a  flat  car  and  while  it  was  being  shifted 
a  few  yards  distant  w^s  direCJted  by  the  defendant's 
servant  to  jump  off,  and  in  doing  so  fell  and  was  run 
oYfer,  thid  company  is  not  liable.**  Where  a  boy  of 
86veti  attempted  to  climb  up  the  ladder  of  a  well 
manned  and  controlled  and  managed  train  while  in 
nlotion  in  a  public  street  and  was  injured,  he  cannot  re- 
cover.* Upon  the  question  of  the  due  care  of  a  boy  of 
nine  trespassing  on  a  railroad,  evidence  is  admissible 
th^t  before  the  accident  the  boy  had  been  forbidden  to 
gf)  upon  the  track.** 
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1  Meyer  v.  Midland  Pac.  R.  R.  Go.  2  Neb.  819. 

2  Morrissey  v.  Eastern  R.  R.  Co.  126  Mass.  377.  Qompmn  Smith 
V.  O.  S.  etc.  K.  R.  Co.  11  Abb.  N.  C.  62. 

3  Chicago  <!fc  Mo.  Ry.  Co.  v.  Smith,  46  Mich.  504 ;  40  Am.  Rep. 
669,  n. ;  Moore  v.  Pa.  R.  R.  Co.  99  Pa.  8t.  aoi ;  44  A  m.  Rep.  1«L 

4  McMahon  v.  Northern  etc.  R.  R.  Co.  89  Md.  486.  Compare 
Ranch  t\  Lloyd,  31  Pa.  St.  858  ;  Pa.  R.  R.  Co.  v.  Kelly,  81  Pa.  St.  872. 

5  Boland  v.  Mo.  R.  R.  Co.  86  Mo.  484. 

6  Bulger  v.  The  Albany  Ry.  42  N.  Y.  456.  S.  P.,  HMm  v.  St. 
Charles  St.  R.  R.  Co.  34  La.  An.  160. 

7  Schwier  v.  N.  Y.  Cent.  etc.  R.  R.  Co.  15  Hnn,  S72. 

8  Phila.  etc.  R.  R.  Co.  v.  Spearen,  47  Pa.  St.  800. 

9  Chicago  etc.  R.  R.  Co.  v.  Becker,  76  111.  26. 

10  Frick  V.  St.  Louis  etc.  Ry.  Co.  5  Mo.  App.  435 ;  S.  C.  75  Ma  80& 

11  Little  Rock  etc.  Ry.  Co.  v.  Barker,  39  Ark.  491. 

12  Little  Rock  etc.  Ry.  Co.  v.  Barker,  39  Aric  491 ;  Schwier  v.  N.  Y. 
Cent.  R.  R.  Co.  90  N.  Y.  658. 

13  Meeks  v.  S.  P.  R.  R.  Co.  56  Cal.  613 ;  38  Am.  Rep.  67  ;  Isabel  n 
Hannibal  etc.  R.  R.  Co.  60  Mo.  475. 

14  Ex  parte  Stell,  4  Hughes  C.  C.  157. 

15  Citizens'  St.  Ry.  Co.  v.  Carey,  56  Ind.  8M. 

16  Fitzgerald  v.  St  P.  etc.  Ry.  Co.  29  Minn.  386 ;  48  Am.  Rep.  212 ; 
Walkenhauer  v.  C.  B.  etc.  R.  R.  Co.  3  McCrary,  568 ;  8.  C.  17  Fed. 
Rep.  136. 

17  Chicago  etc.  R.  R.  Co.  v.  McLaughlin,  47  111.  26& 

18  Cent.  Branch  Union  Pac  R.  R.  Co.  v.  Henigh,  23  Kan.  tCT. 

19  Kansas  Cent.  Ry.  Co.  v.  Fitzsimmons,  22  Kan.  686.  Bee  also 
Stout  V.  Sioux  City  etc.  R.  R.  Co.  2  Dill.  294. 

20  Evanslcb  v.  Oulf  Co.  etc.  Ry.  Co.  67  Tex.  126  ;  44  Am.  Rep.  S66. 

21  Nagel  v.  Mo.  Pac.  Ry.  Co.  73  Mo.  653 ;  42  Am.  Rep.  418. 

22  St  Louis  etc.  R.  R.  Co.  v.  Bell,  81  111.  78. 

23  Koons  o.  St  Louis  etc.  R.  R.  Co.  66  Mo.  692. 

24  Conley  v.  Pittsburgh  etc.  Ry.  Co.  98  Pa.  St  498. 
26    Chicago  etc.  R.  R.  Co.  v.  Stamps,  60  111.  409. 

26    Fitzpatrick  v.  Fitchbarg  R.  R.  Co.  128  Mass.  18. 

g  262.  Pleading  in  action  by  trayeler.— A  complaiiit  in 
an  action  against  a  railroad  company  for  running  over 
the  plaintiff  need  not  show  the  particular  facts  constitut- 
ing the  negligence,  if  it  charges  such  negligence  in  a 
general  way.^  Allegations  that  a  railroad  engine  by  the 
negligence  of  the  servants  in  managing  the  same  waa 
run  upon  the  intestate,  whereby  he  was  killed,  are  suf- 
ficient allegations  of  the  injury.'    Where  it  alleges  that 
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the  pLaintifT  was  on  the  track  of  the  defendant's  road, 
and  without  any  w^aming  to  him,  and  without  any  fault 
of  his,  the  engine  was  run  against  him,  etc.,  it  is  substan- 
tially good.^  A  declaration  charging  a  company  with 
failure  to  ooiiiply  with  the  statute  by  ringing  the  bell 
before  crossing  the  public  highway,  without  naming 
and  describing  the  particular  highway  where  the  offense 
was  committed,  is  fatally  defective  for  uncertainty.^ 
The  complaint  by  direct  averments  or.  by  the  allegation 
of  facts  must  show  that  there  was  no  contributory  neg- 
ligence.^ Though  the  petition  made  no  mention  of  the 
lacli  of  a  flagman,  evidence  of  that  fact  is  admissible 
as  one  of  the  circumstances  conducing  to  the  accident.^ 
In  an  action  for  negligence,  a  city  ordinance  regulating 
the  speed  of  trains  may  be  proved  although  the  exist- 
ence of  it  is  not  pleaded.^  An  instruction  that  the 
failure  of  a  company  to  put  in  crossings  might  amount 
to  negligence  is  error,  where  there  is  no  allegation  that 
the  road  is  constructed  in  an  improper  manner.^ 

1  Indianapolis  etc.  R.  R.  Co.  v.  Kelley,  23  Ind.  133L 

2  Marphy  v.  N.  Y.  etc.  R.  R.  Co.  30  Conn.  184. 

3  Terre  Hante  etc.  R.  R.  Co.  v.  Graham,  4B  Ind.  23gL 

4  Chicago  etc.  R.  R.  Go.  v.  Howard,  38  IlL  414 ;  Wrl«ht  v.  B  <!fc  M. 
R.  R.  Co.  list  Mass.  44& 

5  Higgrlns  1'.  JpffersonvUle  etc.  R.  R.  Co.  6t  Ind.  ILO ;  Indianapolis 
etc.  R.  R.  Co.  V.  Kelley,  23  lud.  133w 

6  Kan.  Pac.  Ry.  Co.  v.  Richardson,  25  Kan.  381. 

7  I'aber  v,  St  P.  etc.  Ry.  Co.  29  lOnn.  465. 

8  O'Connor  v.  St.  L.  etc  R.  R.  Co.  56  Iowa,  737. 

I  263.  Bnrdemof  proof  and  evidence  in  action  by  travoler. 
— No  presumption  of  negligence  on  the  part  of  the  com- 
pany arises  from  the  mere  fact  that  a  traveler  on  a  pub- 
lic road  is  injured  in  crossing  the  railroad.^  In  an 
action  for  an  injury  from  a  defective  foot-walk  leading 
to  the  depot,  the  burden  is  on  the  plaintiff  to  show  that 
the  walk  was  constructed  by  the  defendant,  and  was  in 

Djubjumo  NlflQ.  — 86. 
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their  possession  and  control  as  one  of  the  approaches 
to  their  station.'  The  fact  that  a  locomotive  boiler  ex- 
plodes causing  personal  injury  is  presumptive  evidence 
of  negligence  in  the  construction  or  nianagement  of  the 
engine,  on  which  the  company  will  be  held  liable.'  In 
an  action  for  a  collision  the  plaintiff  must  show  that  it 
was  caused  exclusively  by  the  negligent  acts  of  the  de- 
fendant;^ in  such  an  action  tlie  plaiutlir  must  show 
affirmatively  negligence  on  the  part  of  Ibe  defendants, 
and  that  he  himself  was  free  from  negligence.*  Where 
a  cart  and  a  railroad  car  are  progressing  side  by  side 
with  a  space  of  sixteen  or  twenty  Inches  between  them, 
if  a  collision  occurs,  the  presumption  of  negligence  is 
altogether  against  the  driver  of  the  cart.^  Where  a 
plaintiff  alleges  that  he  was  on  the  track  by  the  consent 
of  the  company  and  was  injured  by  cars  with  timbers 
projecting  seven  feet  from  the  track,  the  presumption 
of  negligence  is  against  the  company.'  There  is  a  com- 
plete presumption  against  a  company  where  defects 
existed  in  the  track  and  an  injury  was  sustained  there- 
from.^  It  is  proper  to  show  that  a  railroad  crossing 
was  in  an  improper  condition  at  the  time  of  the  accident 
by  proof  of  its  condition  immediately  after,  where  there 
is  no  pretense  that  its  condition  was  or  could  have  been 
changed  in  the  interval.^  Where  the  negligence  con- 
sists in  not  replacing  a  plank  which  lias  been  removed, 
the  plaintiff  may  show  how  the  planks  at  these  railroad 
crossings. are  usually  placed,  and  that  aft«r  the  Injary 
the  company  repaired  the  crossing  by  replacing  the 
planks.^®  Where  the  injury  was  from  a  defective  cross* 
ing,  evidence  that  shortly  after  the  accident  the  defend- 
ant took  up  the  planks  at  the  crussuig  and  replaced 
them  with  new  ones  is  not  admissible ; "  nor  is  evidence 
that  the  company  afterwards  repaired  a  switch,"  or  a 
defective  ctossing^is  at  whicb  the  accident  took  place. 
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It  has  been  hiel^d  that  where  an  injury  resulted  from 
oars  striking  a  cart  on  scales  near  the  track,  evidence 
that  after  the  accident  the  track  was  removed  a  greater 
distance  wais  inadniissible.^* 

1  PeDDsylva^ia  Co.  v.  Ooodinan,  <B  Pa.  St  320. 

2  Qoimby  V.  B.  <&  ^.  B.  R.  Co.  69  Me.  3«X 

3  IIL  Cent  B  B.  Co.  v.  Pbfl'Ups,  55  IlL  104. 

4  Snjrdam  v.  Grand  St  etc.  B.  R.  Co.  41  Barb.  875.    ' 

5  Spencer  v.  Uttca  etc.  B.  R.  Co.  5  Barb.  837. 

«  Suytlam  v.  Qrand  St  eto.  R.  R.  Co.  41  Barb.  878w 

7  Bagtoii  v.  On.  XL  R.  Co.  «0  Oa.  830. 

8  Rockwell  V.  Third  Ave.  R.  R.  Co.  64  Barb.  438b 
0  MIL  etc  R.  R.  Co.  V.  HUnter,  11  Wis.  IOOl 

10  Kelly  V.  S.  M.  Ry.  Co.  29  Minn.  98. 

11  Payne  «.  Troy  etc.  R.  R.  Co.  16  N.  Y.  Snpr.  .626. 

12  Moiae  v.  Minn,  etc  Ry.  Co.  30  Minn.  465 ;  overruling  CLeary  v. 
Monkato,  21  Minn.  65. 

13  Hadson  v  CAN.  W.  Ry.  Co.  50  Iowa,  631. 

14  West  Cheater  etc.  R.  R.  Co.  v.  M^Uwee,  67  Fa.  St  AL 

{  264.  Oeoaral  liability  of,  for  flreo.— In  the  absence 
of  negligence  in  the  kindling  or  guarding  a  fire,  a  rail- 
road is  not  liable  at  common  law  for  a  fire  caused  there- 
by.^ Under  a  statute  providing  that  railway  companies 
'*  shall  be  liable  for  all  damage  by  fire  that  is  set  out  or 
caused  by  the  operation  of  their  roads,"  the  liability  is 
not  absolute ;  but  the  company  may  exempt  itself  by 
showing  Its  freedom  from  negligence.'  A  company  is 
responsible  for  fires  set  by  the  sparks  from  its  engine, 
if  due  care  has  not  been  exercised."  It  must  use  all 
reasonable  precautions  to  prevent  the  spread  of  fire 
from  the  locomotive ;  *  such  caution  and  diligence  as 
the  oiroumstanoes  of  the  case  demand  or  prudent  men 
ordinarily  exercise,  not  such  as  is  used  by  other  com- 
panies in  the  vicinity.^  But  no  watchman  need  be 
stationed  to  guard  property  or  to  extinguish  any  fire 
that  may  be  kindled  by  unavoidable  accident.'  Rea- 
sonable precautiona  must  be  used  to  prevent  fire  from 
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being  carried  from  their  locomotives  by  sneh  winds  as 
are  usual  and  ordinary  at  that  season  and  place,  and 
they  are  only  rislleved  frommakiDgpvecaaiiiana  against 
unusual  and  extraordinary  winds.^  The  degree  of  care 
to  be  used  depends  upon  circumstances;  more  care 
niuflt  be  used  in  a  city  or  Tillage  than  is  necessary  in 
the  country ;  and  where  the  engine  had  stopped  oppo- 
site to  and  about  thirty  yards  from  a  wooden  honse  in 
process  of  erection^  and  toward  which  a  strong  wind 
was  blowing  the  sparl&s,  the  utdciost  care  is  required.' 
Where  a  company  switched  burning  cars  on  a  side  track 
to  save  the  rest  of  the  train  and  negligently  allowed 
them  to  run  to  the  end  of  the  side  track,,  so  destro3ring 
the  plaintiff's  property,  when  by  stopping  them  In  the 
middle  of  the  siding  no  property  would  have  been 
injured,  the  company  is  liable.'  Where  the  defendant's 
gravel  train,  on  which  were  a  large  number  of  work- 
men, set  fire  to  combustibles  on  the  track  which  was 
known  to  the  defendant's  servants  in  charge  of  the 
train,  and  the  fire  spread  to  the  plaintiff 's  property,  the 
failure  to  stop  the  train  and  leave  men  to  extinguish 
the  flames  is  negligence,  rendering  the  company  liable, 
thou;];h  in  case  of  a  passenger  train  such  negligence 
might  not  be  negligence.'® 

1  Bead  v.  Pa.  R.  R.  Co.  44  N.  J.  L.  280 ;  Leavenworth  etc.  R.  R.  Co. 
V.  Cook,  18  Kan.  201 ;  Baltimore  etc.  R.  R.  Co.  v.  Woodruff,  4  Md.  2G ; 
Missouri  etc.  By.  Co.  v.  Davidson,  14  Kan.  343. 

2  Small  V.  C.  R.  T.  A  P.  R.  Co.  SO  Iowa,  83S ;  Rloflson  v.  B.  C.  etc. 
R.  B.  Co.  51  Iowa,  2^4 ;  Llbby  r.  Chicago  etc.  B.  R.  Co.  fi3  Iowa,  92. 
Compare  Mo.  etc.  Ry.  Co.  v.  Davidson,  14  Kan.  S49. 

8    Huyett  v.  Phila.  etc.  R.  R.  Co.  23  Pa.  St.  873. 

4  Burlington  etc.  R.  R.  Co.  v.  Westover,  4  Neb.  S8S  ;  Indfanapolts 
etc.  R.  R.  Co.  V.  Paramore,  8L  Ind.  14  J ;  Bass  v.  Chicago  etc.  H.  R.  Co. 
28  111.  9. 

5  Grand  Trunk  R.  R.  Co.  v.  Richardson,  91 U.  S.  4M. 

6  Indianapolis  etc  R.  R.  Co.  v.  Paramore,  81  Ind.  1431 

7  Palmer  v.  Mo.  Pac.  Ry.  Co.  76  Mo.  217. 

8  Fero  v.  Buff,  etc  B.  B.  Co.  22  N".  Y.  209. 

9  St  Louis  etc  By.  Co.  v.  Hecht,  38  Ark.  857. 
10   Bolke  V.  Chicago  etc.  B.  26  Wis.  637. 
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i  205.  Dntj  in  providing  agaiiut  ipread  of  sparki  and 
in  Hie  of  inyontions. — A  railroad  oompany  is  not  an 
insurer  against  fire.^  Its  liability  turns  upon  actual 
negligence  in  the  use  of  the  engine,  and  not  upon  its 
being  constructed  in  the  form  generally  adopted  and 
used  in  the  ordinary  manner  with  the  usual  pre- 
cautions.^ There  can  be  no  liability  where  the  best 
invention  to  prevent  the  eseape  of  sparks  is  used,  and 
no  negligence  of  any  kind  is  shown.^  The  grant  of  a 
right  to  run  a  locomotive  upon  a  railroad  does  not 
involve  the  right  to  use  such  a  locomotive  as  will  throw 
burning  coals  along  the  line  of  the  road,  and  thereby 
endanger  or  set  fire  to  buildings  along  the  road,^  or 
engines  which  habitually  scatter  fire  from  the  ash-pans 
and  smoke-stacks.^  Reasonable  diligence  requires  the 
use  of  engines  properly  constructed  and  in  good  order, 
and  having  such  means  of  preventing  fires  by  sparks 
as  are  known  to  be  usual  and  consistent  with  the  pro- 
duction of  proper  speed.^  To  prevent  the  escape  of  fire 
from  engines,  a  company  must  use  the  most  approved 
safeguards,^  ^11  the  appliances  of  science,^  the  best 
mechanical  contrivance,^  all  the  discoveiies  which 
science  has  put  within  reach,  provided  they  are  such  as 
under  the  circumstances  it  is  reasonable  to  require  the 
companies  to  adopt.^^'  It  is  no  defense  that  a  company 
used  on  its  locomotives  such  machinery  as  was  in 
common  and  general  use  and  approved  by  experience  ; 
for  though  the  law  does  not  require  absolute  scientific 
perfeetlon  in  their  oonstructlon,  it  does  require  a  high 
degree  of  care  and  skill  to  ascertain,  as  near  as  may  be, 
the  best  plan  for  their  construction.'^  It  is  not  enough 
that  tne  engines  in  their  original  construction  were 
provided  with  the  best  and  most  approved  inventions, 
the  law  imposes  the  duty  of  constant  vigilance  to  keep 
them  in  repair,"  and  it  must  be  further  shown  that  the 
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engine  was  properly  managed."  Tfee  use  of  any  ordi- 
nary fuel  in  engines  to  generate  steam  is  legal.^^  It  has 
a  right  to  use  fuel  in  ordinary  use  for  the  purposes  to 
which  it  puts  it,  and  it  is  not  guilty  of  negtigenoe  in  so 
doing  unless  such  fuel  is  of  a  dangerous  or  hazardous 
quality .1^  The  use  of  wood  in  a  ooal-buming  engine  in 
a  dry  and  windy  time  is  indicative  of  gross  n^ligence.** 

1  Toledo  etc.  R.  R.  Co.  v.  Larmon,  67  III.  68w    86e  also  CoIUbs  «.. 
N.  Y.  etc.  R.  R.  Co.  5  Hun,  803L 

2  Hinds  i;.  Barton,  25  N.  Y.  544. 

8  Chicago  <&  A.  R.  R.  Co.  v.  Smith,  11 HL  App.  848» 

4  King  t'.  Morris  etc  R.  R.  Co.  18  N.J.  L.  397. 

6  Cleveland  v.  Grand  Trunk  R.  Co.  42  Vt.  449. 

6  Baltimore  etc.  R.  R.  Co.  v.  Woodruff,  4  Md.212. 

7  Wiley  V.  W.  J.  R.  R.  Co.  44  N.  J.  L.  247. 

8  St.  Louis  etc.  R.  R.  Co.  v.  Gilham,  39  lU.  4SSi. 
0  Brlghthope  Ry.  Co.  v.  Rogers,  7ft  Va.  443. 

10  Spauldlng  V.  Chicago  etc.  R.  R.  C3b.  30  Wis.  llOi 

11  Pittsburgh  R.  R.  Co.  v.  Nelson,  51  Ind.  15QL 

12  Chicago  V.  Qualntance,  58  HI.  389. 

13  Chicago  &  A.  R.  R.  Co.  v.  Clampit,  03  HI.  95. 

14  Lackawanna  etc.  R.  R.  Co.  v.  Doak,  52  Pa.  Hi,  tlti 
16  Collins  V.  N.  Y.  etc.  R.  R.  Co.  5  Hun,  480.  - 

16   Chicago  V.  Quaintance,  58  111.  889. 

i  266.  Duty  to  keep  track  dear  of  combustiUe  msf»* 
rial. — The  fact  that  a  railroad  company  permitted  dry 
^ass  and  rubbish  to  remain  on  its  right  of  way  does 
not  constitute  negligence  per  «c  /  ^  but  the  removal  of 
inflammable  matter  from  the  track  is  quite  as  much  & 
means  of  preventing  fires  as  the  employment  of  the 
most  improved  and  best  constructed  machinery.*  A 
company  should  keep  its  tracks  clear  of  material  likely 
to  be  ignited  from  sparks  issuing  from  its  engines.'  It 
must  use  the  same  diligence  in  removing  weeds  and 
grass  from  exposure  to  ignition  that  a  cautious  and 
prudent  man  would  use  in  reference  to  combustible 
material  on  his  own  premises.^  Where  it  negligently 
permits  combustible  material,  grass,  or  weeds  to  remain 
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on  its  track,  and  a  fire  caused  by  sparks  from  the  engine 
is  communicated  therefrom  to  the  adjoining  property, 
the  company  is  liable ;  '^  and  this  although  the  engine 
had  the  proper  mechanical  appliances  to  prevent  the 
escape  of  sparks.*  Though  the  owner  of  land  through 
which  the  road  runs  owns  the  fee  in  the  right  of  way, 
he  is  under  no  obligation  to  keep  the  grass  on  the  right 
of  way  cut,  or  to  remove  combustible  material  there- 
from ;  and  if  the  company  negligently  permits  grass  or 
combustible  material  to  accumulate  on  the  right  of  way, 
and  fire  caused  by  sparl^  is  set  therefrom  to  the  adjoin- 
ing land,  the  company  is  prima  fade  negligent,  and  the 
owner  of  the  land  is  not  contributorily  negligent.^  The 
question  whether  tlie  defendant  was  negligent  is  for 
the  jury ;  ^  and  they  are  to  determine  whether  under 
all  the  circumstances  and  surroundings  including  the 
season  of  the  year,  the  defendant  did  not  leave  such  an 
accumulation  of  combustible  material  on  its  tracks  as 
would  not  be  x^rmitted  by  a  cautious  man  on  his  own 
premises.* 

1  Kans.  Pac.  By.  Co.  v.  Butts,  7  Kan.  308 ;  Slbelmd  v.  Minn.  et& 
Hy.  Co.  29  Minn.  !»  ;  Burlington  etc.  B.  B.  Co.  v.  Weston,  4  Neb.  268: 
Ohio  etc.  B.  B.  Co.  v.  Uhanefelt,  d?  111.  4U7. 

2  Blchmond  A  D.  B.  B.  Co.  v.  Medley,  76  Va.  489 ;  40  Am.  Bep.  734. 

3  Salmon  v.  Del.  etc.  B.  B.  Co.  38  N.  J.  L.  & 

4  Illinois  etc.  B.  B.  Co.  v.  Mills,  42  lU.  407. 

5  Brlghthope  Cy.  Co.  v.  Bogers,  76  Va.  443;  Trosler  v.  Bich« 
mond  etc.  B.  B.  Co.  74  N.  C.  877  ;  Poeppers  v.  Mo.  etc.  By.  Co.  87  Mo, 
715  ;  Bockford  etc.  B.  B.  Co.  v.  Bogers,  62  111.  346 ;  Illinois  Cent.  B.  B. 
Co.  V.  Frazler,  64  111.  28;  Toledo  etc.  By.  Co.  r.  Wand,  48  Ind.  476; 
Henry  v.  8.  P.  B.  B.  Co.  60  CaL  176 ;  Pittsburgh  etc.  B.  B.  Co.  v.  Nelson, 
51  Ind.  loO. 

6  111.  Cent  B.  B.  Co.  17.  Frazier,  64  III.  28. 

7  Pittsburgh  etc.  By.  Co.  v.  Jones,  86  Ind.  486  ;  44  Am.  Bep.  834. 

8  Kellogg  V.  Chicago  etc.  B.  Co.  26  Wis.  223 ;  Illinois  etc.  B.  B.  Cow 
V.  Mills,  42  111.  407. 

9  Snyder  v.  Pittsburgh  etc  By.  Co.  U  W.  Va.  14. 

2  267.  Contrihatory  negligence  of  adjoining  owner,  genp 
erally.  —Where  actual  negligence  in  running  the  loco- 
motive is  proved  and  loss  results,  the  mere  condition  of 
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.the  land-holder's  property  is  no  defense  ;  to  hold  him 
liable  for  contributory  negligence  in  such  a  case,  he 
must  have  done  some  act  or  omitted  some  duty  which 
is  the  proximate  concurring  cause  of  the  injury.^  It  is 
not  contributory  negligence  for  the  adjoining  owner  not 
to  anticipate  and  provide  against  the  negligence  of  the 
company  in  burning  the  grass  on  its  right  of  way.' 
Where  a  fire  spread  to  the  plaintiff's  premises,  and  he 
buUt  back  fires  which  were  kindled  in  good  faith,  and 
were  judicious  but  ine£fective  means  under  the  circum- 
stances of  staying  the  progress  of  the  fire,  and  they 
were  swallowed  in  the  waves  of  the  advancing  flames, 
his  building  the  back  fires  in  no  way  afiects  his  right 
of  recovery.^  The  plaintiff's  manner  of  constructing 
his  buildings,  or  his  use  of  them  after  their  construc- 
tion, may  be  set  up  as  a  defense.^  The  owners  of  a 
warehouse  owned  a  railroad  track  running  on  their 
own  premises  near  it,  and  employed  a  railroad  com- 
pany to  send  an  engine  to  draw  cars  over  it  for  their  ac- 
commodation ;  the  engine  throw  off  sparks  badly,  and 
this  they  observed  and  complained  of,  but  nevertheless 
continued  to  make  use  of  it  for  a  long  time;  at  last 
the  warehouse  was  set  on  fire  and  burned  by  sparks 
emitted  by  the  engine ;  it  was  held  the  owners  had  no 
redress.^  It  is  immaterial  in  such  a  case  that  the  com- 
pany, on  repeated  applications  made  that  it  should  re- 
pair the  engine,  had  promised  to  do  so  **  sometime,*' 
the  use  continuing  thereafter,  with  the  knowledge  of 
the  plaintiffs  and  on  their  own  application.*  Where  the 
defendant's  negligpence  caused  a  fire  on  the  plaintiflf's 
land,  though  the  plaintiff's  negligence  increased  the 
loss,  he  may  still  recover  for  the  damage  done  before  his 
negligence  began  to  operate.^ 

.    1   PhUadelphla  etc.  H.  R.  Co.  v.  Hendrickson,  80  Pa.  St.  182. 
.    2   lindaay  v.  W.  <ft  St.  P.  B.  R.  Co.  29  Mlnu.  411, 
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3  Perley  v  Bastern  R.  R.  Co.  96  Mass-  414.  * 

4  Murphy  v  C  A  N.  W.  R7.  Co.  45  Wte  222. 

5  Marqnette  H.  etc.  R.  R.  Co.  v.  Spear. 44  Mich.  169 :  88  Am.  Rep- 
242;  49  Mich  246. 

6  Marquette  H.  etc  R.  R.  Co.  v.  Spear,  44  Mich.  169 ;  88  Am.  Rep 
242  ;  40  Mich  246. 

7  Stebbins  v.  Cent  Vt.  R.  R.  Co.  54  Vt.  464  ;  41  Am.  Rep.  855. 

i  268.  Dnty  of  adjoining  ownor  to  remoye  eomlnutiblo 
material. — The  mere  fact  that  a  plaintiff  had  rubbish  0:1 
his  own  land,^  or  did  not  plow  around  stacks  of  hay 
which  might  have  prevented  their  being  burnt,*  is  not 
nefj^ligence  as  a  matter  of  law.  Persons  occupying 
farms  along  thd  line  of  a  railroad  are  entitled  to  cultivate 
and  use  them  in  a  manner  customary  among  farmers.* 
No  obligation  rests  on  them  to  keep  their  property  in  a 
condition  to  be  always  safe  from  fire  from  the  engines ; 
they  are  not  bound  to  remove  combustible  material 
from  their  own  land  to  obviate  the  ooasequences  of 
possible  or  even  probable  neglect  of  the  company.* 
They  are  not  bound  to  keep  their  land  free  from  leaves 
or  other  combustible  material,*  to  plow  up  the  dry 
grown  grass,'  or  the  stubble,'  nor  to  keep  the  leaves 
falling  from  their  trees  from  being  carried  by  the  wind 
to  such  railroad.*  It  is  not  contributory  negligence  for 
an  owner  to  allow  an  accumulation  of  leaves,  brush-. 
wood,  and  rubbish  on  his  land,®  or  to  allow  grass  and 
stubble  standing  on  his  pasture  and  grain-fields.^^' 
Where  by  the  defendant's  carelessness  the  fire  was 
caused  to  spread,  the  plaintiff's  remote  negligence  in 
leaving  grass  in  the  fence  corners  will  not  debar  re- 
covery.** The  owner  of  hay-stacks  in  an  open  prairie 
half  a  mile  from  the  track,  was  held  guilty  of  contribu- 
tory negligence  in  not  having  protected  them  by  plough-i 
ing  around  them  before  they  were  consumed  by  fire 
caught  from  engine  sparks.**  Where  the  plaintiff  owns 
a  stable  near  a  track  and  throws  the  bedding  and  manur^ 
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of  the  horsefl  out  of  the  window  and  allowes  it  to  ikccu- 
molate  and  dry  during  the  summer  months,  he  is  guilty 
of  contributory  negligence.^'  In  an  action  for  a  loss  of 
certain  stacks  of  oats,  evidence  of  a  custom  of  the  neigh- 
borhood not  to  plough  around  the  stacks  is  not  admissi- 
ble to  sliow  a  want  of  contributory  negligence.'*  But  in 
such  a  case  the  plaintiff  may  show  that  certain  other 
stacks  around  which  he  had  ploughed  as  a  protection 
were  also  burned,  as  tending  to  show  the  absence  of  con- 
tributory negligence.^ 

1  Pittsburgh  etc.  By.  Co.  v.  Hbcon,  79  Ind.  111. 

2  Karsen  v.  Mil.  St  P.  etc.  By.  Co.  23  Minn.  12. 

8  Snyder  v.  Plttsbiirsrh  etc.  By.  Co,  11 W,  Va.  14 ;  Kellogg  ti.  Chi- 
cago etc.  B.  B.  Oo.  28  wis.  223. 

4  Blcbmond  A  D.  B.  B.  Co.  v.  Medley,  7S  Va.  499 ;  40  Am.  Beii. 
734.    See  Kellogg  v.  Chicago  etc  B.  B,  Co.  26  Wis.  223. 

5  Delaware  etc.  B.  B.  Co.  v.  Salmon,  89  N.  J.  L.  290  ;  8.  C  S8  X.  J. 
I.,  ft. 

6  Snyder  v.  Pittsburgh  etc.  By.  Co.  11 W.  Va.  14. 

7  Kellogg  V.  Chicago  etc.  B.  B.  Co.  26  Wis.  223. 

8  Salmon  v.  Delaware  etc.  B.  B.  Co.  88  N.  J.  L.  5 ;  Snyder  v.  Pitts- 
burgh etc.  By.  Oo.  11  W.  Va,  14. 

9  Philadelphia  <fr  B.  B.  B.  Co.  v.  Schults,  93  Pa.  St.  341 ;  Palmer 
V.  Mo.  Pac.  By.  Co.  76  Mo.  217. 

10  Flynn  v.  S.  F.  etc.  B.  B.  Co.  40  CaL  14. 

11  Fitch  V.  Pa.  etc.  B.  B.  Co.  45  Mo.  322. 

12  Kef'ne  v.  Chicago  etc.  B.  B.  Co.  30  Iowa,  78.    Compare  Kansas 
Fuc.  B.  B.  Co.  V,  Brady,  17  Kan.  380. 

13  Collins  V.  N.  Y.  etc..  B.  B.  Co.  5  Hun,  489.    Compare  Murphy  «. 
C.  4  N.  W.  By.  Co.  45  Wis.  222. 

14  Ormond  v.  Central  I.  By.  Co.  58  Iowa,  741 

15  Lewis  V.  Chicago  etc.  By.  Co.  57  Iowa,  127. 

§  269.  Building  or  leaving  property  in  ezpoaed  poii- 
tion. — Where  property  is  exposed  to  risk  or  injury 
from  or  by  reason  of  its  location,  as  where  it  is  situated 
in  a  position  of  constant  exposure  to  fire,  the  owner 
must  use  such  care  as  prudence  would  dictate  in  view 
of  the  unavoidable  perils  to  which  it  is  exposed.^  In 
such  a  case,  however,  he  is  bound  only  to  ordinary 
prudence,  and  an  instruction  that  unless  he  used  the 
care  of  a  **  very  prudent  and  cautious  man"  he  ooald 
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not  recover  is  error.'  It  is  not  negligence  not  to  re- 
move a  building.'  And  even  where  the  plaintiff  had 
been  paid  for  the  express  purpose  of  removing  it,  his 
failure  to  do  so  is  not  such  contributory  negligence  as  to 
bar  recovery  for  loss  of  the  property  by  fire  through  the 
defendant's  carelessness.*  One  who  after  the  construc- 
tion of  a  road  builds  in  an  exposed  position  is  not  thereby 
precluded  from  recovering.*  While  a  party  erecting  a 
building  close  to  a  track  is  presumed  to  know  the  dan- 
gers incident,  and  assume  some  of  the  hazards  to  which 
his  property  is  exposed,  yet  where  he  erects  the  build- 
ing at  a  reasonably  safe  distance,  he  cannot  be  held 
guilty  of  negligence  because  his  building  is  so  situated 
as  to  be  able  to  be  set  on  fire  by  another  subsequently 
erected  in  dangerous  proximity  to  the  track.'  That  a 
window  was  open  through  which  sparks  entered  does 
not  of  itself  charge  the  plaintiflFwith  contributory  negli- 
gence ;^  nor  does  the  fact  that  a  pane  of  glass  was  out 
of  a  window  of  plaintiff's  house  through  which  the 
spark  was  blown.^  But  where  the  plaintiff  leaves  his 
property  in  an  exposed  condition  in  a  warehouse  near 
a  track  with  combustible  matertal  in  it,  and  also  leaves 
the  building  in  an  exposed  condition  so  that  sparks 
may  enter  and  come  in  contact  with  the  combustible 
material,  he  is  negligent.'  If  a  person  places  cord- wood 
upon  the  right  of  way,  and  near  the  track  of  a  railway 
company,  under  an  agreement,  express  or  implied,  with 
the  company,  he  does  not  thereby  contribute  to  an  in- 
jury caused  by  the  destruction  of  the  wood  by  fire  com^ 
municated  from  a  passing  engine.^^  The  same  is  true 
where  he  drew  some  wood  to  the  defendant's  track  on 
the  agreement  that  after  measurement  the  defendant 
would  pay  him  a  certain  sum,  and  before  it  was  meas- 
ured it  was  set  on  lire  and  destroyed  by  the  defendant's 
«ngine.^^ 
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1  CollliiB  V.  N.  Y.  Cent  etc.  B.  R.  Co.  5  IIun»  4991. 

2  Ward  v.  Mil.  etc.  R.  R.  Co.  29  Wis.  114. 

8    Cafiwell  v.  Chicago  etc.  Ry.  Co.  42  Wis.  LTS. 

4  Jefferls  v.  Phllo.  etc.  R.  R.  Co.  3  Houst.  447. 

5  Burke  v.  Louisville  etc.  R.  R.  Co.  7  Heisk.  451.  See  Railroad 
Co.  V.  Pennell,  94  111.  44S. 

6  Toledo  etc.  R.  R.  Co.  v.  Maxfield,  72  III.  9S. 

7  Louisville  etc.  Ry.  Co.  v.  Richardson,  66  Ind.  43. 

8  Martin  V.  W.  U.  R.  R.  Co.  22  Wis.  437. 

9  Gr'^at  W«»Rtern  R.  R.  Co.  v.  Haworth,  39  III.  344.  Compare  Ross 
,v.  Boston  etc.  R.  R.  Co.  6  Allen,  87. 

10  Pittsburgh  etc.  R.  R.  Co.  v.  Nelson,  51  Ind.  1^ 

11  Pittsburgh  etc.  R.  R.  Co.  v.  Noel,  77  Ind.  110 ;  Pennsylvania  Co.  v. 
Oallentlne,  77  Ind.  822. 

§  270.  Fleadinj  in  aotion  for  injnry  from  flre. — A  com- 
plaint alleging  that  an  engine  set  fire  to  dry  rubbish 
**  negligently  suffered  to  gather  on  defendant's  right  of 
way,"  **  by  the  medium  "  of  which  the  crops  on  the  ad- 
Joining  land  of  the  plaintiff  were  destroyed,  is  insaffi- 
oient,  without  alleging  that  the  fire  was  suffered  to 
escape  on  the  plaintiff's  land  by  the  negligence  of  the 
defendant.^  In  an  action  for  setting  fire  to  some  wood 
piled  by  the  track,  an  allegation  that  the  *'  defendant's 
locomotive  emitted  sparks  which  communicated  with 
said  wood  and  destroyed  it,  ....  through  the  careless- 
ness of  the  defendant  and  his  agents  and  servants  with- 
out the  fault  of  the  plaintiff,"  is  a  suf&oient  allegation  of 
negligence  after  verdict.* 

1  Pittsburgh,  C.  etc.  Ry.  Co.  v.  Hlxon,  79  Ind.  111. 

2  Pittsburgh  etc.  R.  R.  Co.  v.  Noel,  77  Ind.  110. 

I  271.  Fire  xniuit  be  proximate  cause  of  loss. — The 
burning  of  the  plaintiff's  woods  is  the  proximate  effect 
of  the  defendant's  negligence,  although  the  plaintiff's 
tenant  may  not  have  used  due  negligence  to  extinguish 
the  fire,  and  so  it  spread  to  the  woods.*  Where  grass 
or  combustible  material  on  a  company's  right  of 
way  is  ignited,  and  the  fire  spreads  over  adjoining 
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land  until  it  reaches  and  destroys  the  plaintiff's  prop- 
erty, the  injury  is  the  proximate  result  of  the  company^s 
negligence,  and  it  cannot  defend  on  the  ground  that 
the  injury  is  too  remote.*  Thus,  the  company  has 
been  held  liable  where  the  property  was  distant  thirty 
rods,'  half  a  mile,^  and  eight  miles.^  The  fact  that  a  fire 
frOm  an  engine  was  communicated  to  the  plaintilf's 
elevator  from  other  buildings,  and  not  directly  from  the 
defendant's  engine,  will  not  render  the  damages  too 
remote  for  recovery.'  But  it  has  been  held  that  where 
the  sparks  from  an  engine  set  fire  to  a  house,  by  which 
the  fire  was  communicated  to  another  at  some  distance 
from  it,  which  was  consumed  with  all  its  contents,  that 
the  company  was  not  responsible  for  the  last  building 
and  its  contents.^  Where  a  car,  after  being  loaded  with 
oil  under  the  direction  of  a  station  superintendent,  was 
detached  to  permit  another  to  be  loaded,  and  running 
down  a  steep  grade  collided  with  a  locomotive,  setting 
fire  to  the  cars  and  burning  a  neighboring  house,  the 
cause  is  not  too  remote  to  exonerate  the  company  from 
liability.8 

1  WUey  v.  W.  J.  R.  R.  Co.  44  N.  J.  L.  247. 

2  Henry  v.  ti.  P.  R.  R.  Co.  80  Cal.  176 ;  Atchison  etc.  R.  R.  Co.  v. 
Bates.  16  Kan.  2.*>2;  Bt.  .losepb  etc.  R.  R.  Co.  v.  Chase,  11  Kan.  47 ; 


Annapolis  etc  R.  U.  Co.  r,  Gantt,  39  Md.  115  ;  Philadelphia  etc.  R.  R. 
Co.  V.  Constable,  iJ  >M.  14);  Baltimore  etc.  R.  R.  v.  Shipley, 39 Md.  251; 
Perley  v.  Eastern  R.  R.  Co.  98  Mass.  414 ;  Poeppers  v.  Mo.  etc.  Ry.  Co. 


67  Mo.  715  ;  BurMnfftOM  olc.  R.  R.  Co.  v.  Westover,4  Neb.  263  ;  Kellogg 
V.  C.'ilcago  etc.  R.  R.  Co.  26  Wis.  223. 

3  Bt.  Joseph  etc.  R.  R.  Co.  v.  Chose,  11  Kan.  47. 

4  Burlington  etc.  R.  R.  Co.  v.  Wcstovcr,  4  Neb.  268. 
a   Poeppers  v.  Mo.  etc.  Ry.  Co.  67  Mo.  716. 

6  Small  v.  Chicago  etc.  R.  R.  55  Iowa,  582. 

7  Pennsylvania  R.  R.  Co.  v.  Kerr,  62  Pa.  St.  853.    S.  P.,  Toledo  etc 
R.  Co.  V.  Muthersbough,  71  111.  572. 

8  Oil  Creek  etc.  R.  R.  Co.  v.  Koighron,  74  Pa.  St.  316. 

J  272.    Bnrden  of  proof  in  action  for  loos  from  flro. — It 
has  been  held  that  in  order  to  entitle  the  plaintiff  tp 
recover,  the  burden  is  upon  him  of  showing  that  the 
Dkerxno  Nbg.— 87. 
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injury  was  oaosed  bj  the  negligence  of  the  defendant ;  ^ 
that  negligence  would  not  be  presumed  from  the  mere 
fact  of  ignition  of  buildings,'  or  the  omission  of  sparkn 
from  the  engine ;'  that  in  the  absence  of  such  evidence 
a  verdict  for  the  defendant  was  properly  ordered.* 
But  in  Missouri,^  New  York,<  Tennessee  J  and  Wiscon- 
8in,B  the  burden  is  upon  the  company  to  disprove  negli- 
gence ;  and  by  statute  in  Illinois,*  lowa,^®  Maryliuid,^' 
and  Utah,^2  ^j^^  burden  of  disproving  negligence  in 
case  of  loss  from  fire  caused  by  sparks  is  on  the 
defendant. 

1  Oandy  v.  Chic.  etc.  S.  B.  Co.  80  Iowa,  420 ;  Albert  v.  "S.  C.  By. 
Co.  08  Pa.  Bt  tie. 

2  PhUa.  etc.  B.  B.  Co.  v.  Yerser,  73  Pa.  Bt.  121 ;  XndUuiapoUs  etc 
B.  B.  Co.  v.  Paramore,  81  Ind.  143. 

3  Bufftier  i>.  Cio.  etc.  B.  B.  Co.  84  Ohio  St  08. 

4  Jennings  v.  Pa.  B.  B.  Co.  03  Pa.  St.  337  ;  Beading  A  Colo.  B.  B. 
Go.  V,  Latshow,  03  Pa.  St.  440. 

6  Coale  v. .Hannibal  etc.  B.  B.  Go.  00  Mo.  227  ;  Palmer  v.  Mo.  Tac 
By.  Co.  76  Mo.  217 ;  Bedford  v.  Hannibal  etc.  B.  B.  Co.  46  Mo.  4561 
Contra^  Smith,  v.  Hannibal  etc.  B.  B.  Co.  37  Mo.  287. 

6  Case  v.  Northern  Cent  B.  B.  Co.  60  Barb.  644 ;  Sheldon  v.  Hod- 
son  Biver  B.  B,  Co.  14  N.  Y.  218  ;  Field  v.  N.  Y.  etc.  B.  B.  Co.  82  N.  Y. 
830. 

7  Simpson  v.  East  Tenn.  etc.  B.  B.  Co.  6  Lea,  456w 

8  Spaulding  v.  Chicago  etc.  B.  B.  Co.  30  Wis.  110 ;  &  C.  83  Wis.  982. 

0  Chicago  dk  A.  B.  B.  Co.  v.  Clampit,  63  111.  OS ;  Chicago  v.  Qnaiot- 
ance,  68  111.  389 ;  Pittsburgh  etc.  By.  Co.  v.  Campbell,  86  111.  443 ;  St. 
Louis  etc.  B.  B.  Co.  v,  Montgomery,  80  111.  536 ;  Toledo  etc.  B.  B.  Co. 
V.  Larmon,  67  111.  68. 

10  Small  V.  Chicago  etc  B.  B.  Co.  SO  Iowa,  838 ;  Slosson  v.  Burling  • 
ton  etc.  B.  B.  Co.  61  Iowa,  204. 

11  Annapolis  etc.  B.  B.  Co.  v.  Gantt,  30  Md.  115 ;  Bait,  etc  B.  B.  Go. 
V.  Shipley,  30  Md.  251. 

12  Anderson  v.  W.  A  J.  V.  B.  B.  Go.  2  Utah,  618. 

2  278.  Competeney  of  eTidenoe  in  action  for  loss  }ty  flzo. 
— In  an  action  for  the  loss  of  a  building,  it  is  competent 
to  show  that  about,  the  time  of  the  fire,  sparks  were  so 
thrown  by  the  defendant's  engines  as  to  be  likely  to  set 
on  fire  objects,  not  more  remote  than  the  plaintiff ^s 
building.^  Evidence  of  the  di9t«Doe  to  which  spaika 
had  been  borne  on  preyioua  ooqm0oiis  is  admisnbte  to 
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show  the  lorce  with  which  engines  expel  sparks,  as 
illustrating  the  danger  to  be  guarded  against.'    Where 
the  eyidenue  fails  to  show  that  any  particular  engine 
emitted  the  sparks,  the  defendant  may  show  what  was 
the  condition  of  all  the  locomotives  whicii  passed  the 
plaintiff's  property  the  day  of  the  fire.*    In  such  case, 
the  fire  occurring  shortly  after  an  engine  passed,  evi- 
dence of  a  witness  living  nineteen  miles  from  the  burned 
prop«i;y,  that  it  was  an  act  of  common  occurrence 
for  engines  about  where  he  lived  to  set  fire  for  rods 
from  the  track,  is  admissible.^    Evidence  of  previous 
fires  from  the  same  cause  is  admissible  on  the  question 
of  reasonable  care,  but  evidence  of  subsequent  fires 
therefrom  only  on  the  possibility  of  so  communicating 
Ijres.^    The  usage  of  the  defendant  in  regard  to  the 
construction  and  condition  of  its  engines  is  inadmis- 
sible.'   Where  the  loss  is  caused  by  the  emission  of 
sparks  from  a  particular  engine,  evidence  as  to  the  con- 
dition of  other  engines,  or  as  to  sparks  emitted,  or  fires 
created  by  them,  is  inadmissible.^    Where  it  is  claimed 
that  the  defendant's  engines  are  not  in  proper  condition, 
evidence  that  other  fires  had  been  caused  by  other 
engines  is  admissible  to  prove  the  general  condition  of 
the  defendant's  engines,  as  to  their  capacity  for  arrest- 
ing escaping  sparks.^    Where  it  is  set  up  that  no  burn- 
ing sparks  could  reach  to  the  ptoperty  ignited,  it  is 
competent  by  way  of  rebuttal  to  show  that  the  same 
engine  using  the  same  fuel  have  emitted  burning  sparks 
'which  have  fallen  at  as  g^eat  a  distance.*    Evidence 
that  engines  had  thrown  live  sparks  into  a  meadow  one 
hundred  feet   distant  is  admissible  to  rebut  evidence 
that  the  company  used  the  most  approved  apparatus 
for  the  arrest  of  sparks.^*^    The  employment  of  more 
men  by  the  defendant  after  the  accident  than  before, 
the  necessity  of  having  some  men  walk  the  track  being 
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conceded,  is  properly  allowed  to  f^o  to  the  jury  upon 
the  question  whether  too  few  or  incompetent  men  had 
not  been  employed  before.*' 

1  Sheldon  v.  Hudson  H.  R.  Co.  14  N.  Y.  218. 

2  Barke  v.  Loalsvllle  etc.  B.  B.  Go.  7  Helsk.  46L 
S   Haley  v,  St.  Louis  etc.  Ry.  69  Mo.  614. 

4  Pennsylvania  R.  R.  Co.  v.  Stranahan,  79  Pa.  St.  40S. 

5  Smith  V.  Old  Col.  etc.  R.  R.  Co.  10  R.  1. 22. 

6  Baltimore  etc.  R.  R.  Co.  v.  Shipley,  3<J  Md.  251. 

7  Boyce  v.  Cheshire  R.  R.  Co.  41  N,  H.  1)7  ;  Erie  Ry.  Co.  v.  Decker, 
78  Pa.  St.  2:Ki ;  Albert  v.  N.  C.  Ry.  Co.  U8  Pa.  St.  H16  ;  Coale  v.  Uannlhal 
etc.  R.  R.  Co.  60  Mo.  227 ;  Lester  v.  Kansas  City  etc.  R.  R.  Cu.  GU  Mo 
265. 

8  St  Joseph  etc.  R.  R.  Co.  v.  Chase.  U  Kan.  47. 

9  Ross  V.  Boston  etc.  R.  R.  Co.  6  Allen,  87. 

10  Illinois  etc.  R.  R.  Co.  v.  McLelland,  42  111.  855. 

11  Westfall  V.  Erie  etc.  R.  R.  Co.  6  Hun,  75. 

§  274.  Suffloieiioy  of  evidsnoe  to  charge  company  for  Iom 
through  fire. — A  railroad  corporation  is  not  responsible 
for  loss  through  fire,  unless  upon  proof  of  actual  neg- 
ligence.i  If  the  jury  cannot  find  in  the  evidence  any 
rational  ground  upon  which  to  impute  negligence  to 
the  defendants,  they  should  render  their  verdict  in  its 
favor.'  The  negligence  of  the  company  in  permitting 
sparks  to  escape  may  be  shown  by  wholly  circumstan- 
tial evidence,  and  it  is  not  necessary  in  such  cases  that 
any  direct  proof  of  any  particular  act  of  negligence 
should  be  introduced.'  That  the  fire  was  communicated 
from  the  defendant's  engine,  and  that  this  result  was 
not  probable  from  the  ordinary  working  of  the  engine, 
is  sufficient  evidence  of  negligence  to  sustain  a  verdict.* 
The  firing  of  the  plaintiff's  woods  several  times  is  not 
in  itself  evidence  from  which  negligence  can  be  inferred.* 
Tliat  an  engine  emits  a  stream  of  sparks  or  scatters  fire 
is  itself  sufiicient  to  justify  the  jury  in  inferring  that 
the  engine  was  not  properly  equipped  with  the  means 
to  arrest  sparks.'    The  fact  that  an  engine  at  the  time 
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-was  emitting  an  nnusual  volume  of  sparks,  is  saffioient 
to  overcome  direct  evidence  that  tlie  engine  was  in  good 
repair.^  The  fact  that  a  Are  started  in  the  grass  near 
the  defendant's  track  soon  after  the  train  had  passed, 
and  that  there  was  no  other  person  and  no  other  fire 
near,  is  sufficient  evidence  to  sustain  a  finding  that  the 
fire  was  set  from  a  passing  engine.^  The  fact  that  in 
two  instances  on  the  same  day,  a  few  minutes  after  the 
defendant's  train  had  passed,  fire  broke  out  in  the  drj 
leaves  and  herbage  on  the  plaintiff's  land,  justifies  the 
inference  that  the  fire  was  caused  by  sparks  from  an 
engine  which  burned  soft  coal.*  Where  a  witness,  a 
quarter  of  a  mile  away  at  the  passing  of  the  locomotive, 
fifteen  minutes  thereafter  found  fire,  none  having  been 
observed  before,  on  the  west  side  of  the  track,  but  none 
on  the  east,  the  wind  then  blowing  from  the  east,  this 
is  sufficient  evidence  that  the  engine  caused  the  fire.^® 
Evidence  that  just  after  the  engine  passed  smoke  was 
seen  coming  down  a  railroad,  and  fire  immediately 
broke  out  in  a  field  one  hundred  feet  distant  from  the 
track,  warrants  a  submission  of  the  case  to  the  jury  with- 
out direct  evidence  that  the  sparks  escaped  from  the 
engine.^^  Where  soon  after  the  passage  of  a  train  a 
house  was  discovered  on  fire,  but  there  was  no  positive 
testimony  tending  to  show  that  sparks  from  the  engine 
caused  the  fire,  which  for  aught  that  appeared  might 
have  been  caused  otherwise,  there  is  nothing  to  submit 
to  the  jury.i*  The  plaintiff  may  recover  if  the  injury 
was  caused  either  by  negligence  in  running  at  an  un- 
lawful rate  of  speed,  or  by  negligence  in  opening  the 
gates  and  flues  of  an  engine,  and  so  allowing  lighted  cin- 
ders to  be  scattered ;  hence,  proof  of  negligence  of  either 
kind  will  authorize  a  recovery  under  a  complaint  alleg- 
ing both."  Negligence  may  be  imputed  to  a  company 
whose  engine  set  on  fire  grass,  so  as  to  sustain  a  verdict, 
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AoC^thBtAiidlng  it  ifi  shown  in  defense  that  a  Ywy 
fitrong  wind  was  blowini;  at  the  time;  that  several 
witnesses  who  examined  the  engine  at  the  time  and 
shortly  after  the  fire  testified  that  it  was  in  perfeet  order, 
«nd  supplied  with  the  best  appliance  against  the  escape 
of  fire;  that  the  engineer  was  competent  and  careful, 
need  all  possible  care  to  prevent  the  escape  of  sparks 
and  fire,  and  that  there  was  no  direct  testimony  con- 
tradicting those  witnesses,  and  it  is  impossible  for  any 
one  from  the  testimony  to  point  out  in  what  respects, 
if  at  all,  the  engine  was  defective,  or  out  of  order,  or  the 
engineer  guilty  of  negligence.^^ 

1    Fero  V.  Buff.  etc.  B.  B.  Cto.  22  N.  Y.  209. 
8   McCalg  V.  Brie  B.  Co.  16  N.  Y.  Supr.  599. 

3  Atchison  etc.  B.  B.  Ck>.  v.  Bates,  16  Kan.  IS?.  As  to  whether  the 
bhrning  constitutes  a  prima  facie  case,  and  as  to  the  i>arty  upon 
whom  rests  the  burden  of  proof,  see  ante,  S  271. 

4  Hall  V.  Sac.  etc.  B.  B.  Go.  14  Gal.  387. 

5  Ballroad  Co.  v.  Yeiser,  8  Pa.  St  386. 

6  Pennsylvania  Co.  v.  Watson,  81  Pa.  St.  293 ;  Fitch  r.  Poc.  R.  B. 
Co.  46  Mo.  32i  ;  Bedell  v.  Long  Island  B.  B.  Co.  44  N.  Y.  ;i67. 

7  Chicago  etc.  B.  B.  Co.  V.  McCahill,  56  111.  28. 

8  Rarsen  v.  Mil.  &  St.  P.  By.  Co.  29  Minn.  12.  Compare  Bnishlsc 
V.  M.  L  S.  etc.  By.  Co.  66  Wis.  106. 

9  Wiley  V.  W.  J.  B.  B.  Co.  44  N.  J.  L.  247. 

10  Bedmond  v.  C.  B.  I.  etc.  By.  Co.  76  Mo.  5oQ. 

11  Kenney  v.  H.  <&  St  J.  B.  B.  Co.  70  Mo.  243. 

12  MusselwUte  v.  A.  M.  etc.  B.  B.  Co.  4  Hughes,  ir«. 

13  Martin  v.  W.  tJ.  B.  B.  Co.  23  Wis.  437. 

14  Atchison  etc.  B.  B.  Co.  v.  Campbell,  10  Kan.  200. 

§  276.  Damages  in  action  for  loss  by  fire. — Where  there 
are  no  aggravating  circumstances,  the  measure  of  dam- 
ages  is  the  value  of  the  property  at  the  time  it  was 
destroyed  and  interest  on  it  from  tliat  time  to  the  tim& 
of  the  judgment.^  The  value  of  the  property  at  the 
time  and  place  of  its  destruction  is  the  measure,  not 
the  cost  of  replacing  it.'  A  company  is  not  liable  for 
the  loss  of  a  package  of  money  alleged  to  have  been  iu 
a  house  at  the  time  of  tiie  fire,  but  through  the  owner's 


439  ooNSTBUcnoir  and  opebaticn  of.        J  276 

neg^genoe  not  taken  out  when  he  could  have  saved  it 
-without  any  danger.'  In  an  action  for  injury  to  woods 
and  fences,  the  record  of  the  proceedings  to  assess  the 
damages  in  plaintiff's  favor,  in  which  the  jury  were  di- 
rected to  view  the  premises  and  estimate  the  quality  and 
quantity  of  land  occupied  by  the  road,  **  and  all  other 
inconveniences  which  may  be  likely  to  result  to  the 
owner  of  the  land,"  is  admissible,  and  this  whether 
damages  were  assessed  in  those  proceedings  for  the 
inconvenience  likely  to  result  from  sparks  or  not.^ 

1  Parrott  v.  HoasatoDlc  etc.  B.  B.  Co.  47  Ck>nD.  576. 

2  Burke  v.  Louisville  etc.  B.  B.  Co.  7  Helsk.  461. 
8   Toledo  etc.  B.  B.  Co.  v.  Pindar,  53  111.  447. 

4    BaOroad  Co.  v.  Terser,  8  Pa.  St.  986L 

{  276.  Trains  nm  on  road  of,  or  with  applimeef  of  another 
eompany. — A  company  using  the  track  or  easement  of 
another  railroad  company  for  the  purpose  of  runnirg 
their  own  trains,  must  be  held  to  observe  such  pxeoau 
tions  for  the  safety  of  the  public  as  shall  be  equivalent 
to  those  required  of  the  corporation  whose  road  they 
are  using.^  Such  a  company  is  liable  for  injuries  aris- 
ing from  a  defective  condition  of  the  road  or  the  negli- 
gent management  of  the  trains.^  A  company  using  a 
defective  car  cannot  escape  liability  by  showing  that 
the  car  was  owned  by  and  borrowed  from  another  com- 
pany,' nor  by  the  fact  that  the  train  belonged  to  an- 
other company.^  An  action  is  sustainable  against  the 
company  owning  tlie  train  and  employing  the  engineer, 
though  the  accident  occurred  on  the  track  of  another 
company  which  hired  the  motive  power  of  the  first 
company.*  An  ordinance  requiring  ihe  "  proprietors  " 
of  a  road  to  maintain  flagmen  and  bell  towers  at  all 
crossings,  does  not  include  a  company  which  only  had 
temporary  right  to  run  over  the  tracks  of  another  com- 
pany, subject  to  its  control.*    Such  company  is  not 
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chargeable  with  negligence,  because  the  cars  of  other 
companies  obstruct  the  crossings.^  But  a  company  has 
been  held  liable  for  injury  from  fire  thrown  from  the 
engine  of  another  company,  which  it  permits  to  be  run 
on  its  road  without  any  spark-arrester  on  it,  its  defect- 
ive condition  being  known  to  the  defendant's  train  dis- 
patcher.^  Though  a  locomotive  with  a  train  may  be 
operated  by  others  under  a  contract,  that  does  not  re- 
lease the  company  owning  the  road  from  liability.* 
Where  the  defendant  company  by  verbal  agreement 
allowed  another  company*  to  construct  a  track  on  the 
side  of  defendant's  road  for  the  purpose  of  connectmg 
two  roads,  and  the  connecting  track  passed  over  a 
bridge  previously  constructed  by  the  defendant  for  its 
track,  and  which  foot  passengers  had  been  permitted 
to  use,  it  is  not  liable  to  one  passing  on  foot  over  said 
bridge  at  night,  and  who  fell  through  the  same  between 
the  rails  of  the  connecting  track  by  reason  of  its  imper- 
fect covering.*®  where  the  plaintiff  was  injured  by  be- 
ing thrown  from  his  wagon  by  a  collision  with  a  car 
owned  by  railroad  A,  but  drawn  by  horses  owned  by 
railroad  B,  and  driven  by  a  man  employed  by  the 
latter,  the  railroad  B  is  liable.^^ 

1  Webb  V.  Portland  etc.  B.  B.  Go.  57  Me.  117. 

2  111.  Cent.  R.  R.  Co.  v.  EanoTue,  39  111.  272 ;  New  Orleans  etc. 
R.  R.  Co.  V.  Bailey, 40  Miss.  305 ;  Mills  i'.  Orange  etc.  R.  R.  Co.  1  McAr. 
285  ;  Smith  r.  A.  T.  etc.  R.  R.  Co.  25  Kan.  738  ;  Commonw.  v.  B.  «ft  L. 
R.  R.  Co.  126  Mass.  61. 

8  Jetter  v.  N.  Y.  A  H.  R.  R.  Co.  2  Abb.  N.  Y.  App.  458. 

4  Fletcher  v.  Boston  etc.  R.  R.  Co.  1  Allen,  8. 

5  Hanover  R.  R.  Co.  v.  Coyle,  55  Pa.  St.  898. 

6  Lake  Shore  etc.  Ry.  Co.  v.  Kastc,  11  IlL  App.  538. 

7  Lalcc  Shore  etc.  Ry.  Co.  v.  Kaste,  11  111.  App.  536. 

8  Delaware  etc.  R.  R.  Co.  v.  Salmon.  39  N.  J.  L.  290. 

9  Illinois  etc.  R  R.  Co.  v.  Finnlgan,  21  111.  646 :  Macon  etc.  R.  R. 
Co.  r.  MuyeR,  49  Qa.  355.  Compare  I^Iishville  etc.  R.  R.  Co.  v.  Carroll. 
6  Uelsk.  'M7, 

10   Gathney  v.  Little  Miami  R.  B.  Co.  12  Ohio  St  92. 

U   Weyant  v.  17.  Y.  etc  B.  B.  Go.  3  Dner,  360. 
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{  277.  Soads  operated  hy  leeseee,  reoeiverf,  tmeteee,  or 
pordiaeers.*— A  railroad  company  has  no  implied  power 
to  lease  its  road,  and  if  it  does  so,  it  is  responsible  to 
a  private  person  for  the  negligent  operation  of  the 
road  by  lessees.^  Under  the  Massachusetts  statute,  a 
railroad  cannot  relieve  itself  from  liability  by  leasing 
merely.'  In  Minnesota,  a  company  which  leases  its 
road  to  another  corporation  without  the  consent  of  the 
State  is  liable  for  injuries  to  persons  caused  by  the 
negligent  defects  in  its  tracks  at  a  crossing,  though 
the  lessee  had  entered  upon  and  controlled  the  road 
at  the  time  of  the  accident.'  Under  the  New  Hamp^ 
shire  statutes,  a  lessee  is  a  proprietor  so  as  to  be  liable 
for  damages  from  fire  or  steam.^  A  statute  requir- 
ing every  railroad  to  carry  a  bell  on  every  engine 
applies  to  a  corporation  which  has  taken  a  lease  of  a 
railroad,  and  is  running  its  own  engines  upon  it  under 
such  lease.B  A  forfeiture  imposed  upon  companies  for 
negligent  loss  of  life  cannot  be  enforced  against  a  com- 
pany merely  because  it  is  the  owner  of  the  fee,  if  the 
road  is  mortgaged,  and  the  mortgagees  have  the  ex- 
clusive possession  and  control  of  the  road.*  A  com- 
pany is  not  liable  for  injury  suffered  an  account  of  the 
negligent  operation  of  its  road,  where  the  road  is  under 
the  control  and  management  of  a  receiver  at  the  time 
of  the  accident.^  In  New  York,  trustees  under  a  mort- 
gage running  a  road  are  bound  to  maintain  farm 
crossings,  and  for  failure  to  do  so  a  land  owner  may 
maintain  an  action.^  In  Maine,  it  has  been  held  un- 
der a  statute  making  corporations  using  locomotive 
engines  responsible  for  injury  from  fire,  that  trustees 
operating  the  road  for  the  benefit  of  bond-holders  could 
not  be  made  liable  for  injury  from  a  fire  occurring  dar- 
ing their  possession,  nor  could  a  corporation  afterwards 
organized  in  the  stead  of  the  former  corporation.*    Pur- 
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chasers  of  a  road  are  not  responsible  for  injury  done 
to  adjoining  land  before  the  sale,  and  in  an  aetion 
against  them  for  injury  from  want  of  proper  drainage, 
an  instruction  to  the  ,tury  to  consider  the  *'  value  of  the 
land  then  and  now  **  is  error.^ 

^  This  subject  Is  also  discussed  pott,  {  MC^ 

1  Abbott  V.  J.  etc.  B.  B.  Co.  80  N.  Y.  27 ;  86  Am.  Bep.  072. 

2  Davis  V.  Providence  etc.  B.  B.  Co.  121  MasB.  181 

3  Freeman  v.  Minneapolis  etc.  By.  Ck>.  28  Minn.  448. 

4  Pierce  v.  Concord  B.  B.  Co.  51 K.  H.  600, 
6  Linfield  v.  Old  Col.  B.  B.  Co.  10  Cosh.  668. 

6  State  V,  Consolidated  European  etc  By.  Co.  17  Me.  470. 

7  Bell  V.  Ind.  etc.  B.  B.  Co.  53  Ind.  57 ;  Ohio  etc.  B.  B.  Oo.  f. 
Davis.  23  Ind.  553 ;  Ohio  A  Hiss.  B.  B.  Co.  v.  Anderson,  10  IIL  App. 
813 ;  Turner  v.  H.  A  St.  J.  B.  B.  Co.  74  Mo.  fKB.    Compare  po$tf  {  30i 

8  Jones  v.  Sellgman,  16  Hun,  230 ;  S.  C.  81  N.  Y.  190. 

9  Stratton  v.  E.  &  N.  A.  By.  Co.  74  Me.  422. 

10  Uiuximottdv.PortBoyflletc.Bj.  00^158.0. 10. 
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287.  (General  effect  of  statutes  requiring  railroads  to  fence. 
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297.  Place  of  entry  determfaus  liability. 
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300.  Whether  in^y  mntt  resalt  from  actual  collision. 

aOL  Evidence  of  insullclency  of  fence. 

902.  Cattle  straying  from  trac^  to  adjoining  land. 

303.  Cars  operated  on  tcaoks  of  another  company. 

301  Boads  nm  by  agents,  lesaeeSyreeelverB,  etc. 
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2  S78.  Oommoii-biw  nde  m  to  HftUUty  for  stodc  traipaM- 
Ing  on  tnusk. — At  the  oommon  law  a  railroad  company 
has  tiie  same  rigbt  to  the  ezdusiTe  posaesaloa  of  its 
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track  that  any  other  owner  has,  and  ia  undor  no  greater 
obligHtion  Cofonceit.'  In  the  absence  of  statute  or  agree- 
ment binding  the  cnntpan  j  to  (enoe,  the  obligation  of  a 
railroad  company  to  do  80  is  nogrealer  than  that  of  apri- 
vate  individual,  and  in  those  States  where  the  rule  of  the 
oommon  law  jn'^vaila,  no  action  lies  against  a  railroad 
companyforthekillingof  stock  trespassing  on  Us  track, 
unless  it  was  due  to  wanton  or  wilful  misconduct,  or 
such  gross  negiigence  as  is  regarded  as  equivalent 
thereto.'  The  principle  of  this  doctrino  is  that  an  owner 
In  permitting  his  cattle  ti>  run  at  large  is  himself  negli- 
gent, and  this  negligence  contributing  to  the  injury  de- 
feats recovery.'  It  has  been  held  that  In  such  a  case  no 
recovery  can  be  had  oven  for  gross  negligence.*  Anl- 
mala  which  escape  from  securely  fenced  enclosures,  and 
without  the  fault  of  their  owners,  are  still  trespasiserB, 
and  no  recovery  can  be  had  for  thetr  killing.' 
1    SbeoiDiantt  BeclfleI(INesllcence,(lM. 

S' 

HegrWlr, 


I  379.    Efibct  on  omunonjaw  rnl*  of  itatotaa  alloviag 
•tack  to  go  at  lai^.— In  many  States  the  c 
rule  that  one  must  keep  Ua  sKiok  on  " 
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been  changed,  and  the  role  adopted  that  he  may  permit 
his  stock  to  roam  at  large.^  In  those  States  where  this 
rule  holds,  and  even  in  some  of  the  States  where  the 
common  law  prevails,  the  doctrine  is  established  that 
whether  stock  is  rightfnlly  on  the  track  or  not,  railroad 
companies  must  manage  their  trains  with  ordinary  care, 
prudence,  and  skill,  and  failing  to  do  this  they  are 
liable  for  the  damages  resulting ;  that  in  permitting  his 
cattle  to  go  at  large,  the  owner  takes  the  risk  of  in- 
evitable accidents  merely,  and  not  of  injuries  resulting 
from  the  want  of  ordinary  care  and  skill.'  A  railroad 
company  is  not  responsible  for  inevitable  accident  re- 
sulting in  the  killing  of  cattle,  though  the  engineer  used 
no  precautions  whatever.'  To  recover,  a  negligent  kill- 
ing must  be  shown ;  if  the  evidence  shows  that  the  kill- 
ing was  wilful  on  the  part  of  the  engineer,  or  that  it  was 
entirely  accidental,  no  action  lies.'  A  company  must 
use  ordinary  and  proper  care  to  prevent  the  killing  of 
stock  on  its  track ;  ^  such  reasonable  care  as  a  prudent 
man  in  the  same  business  would  use  to  prevent  the 
destruction  of  his  property.^  It  is  error  to  instruct  that 
the  company  is  bound  to  use  all  the  means  within  its 
power .^  Although  the  defendant  may  have  been  guilty, 
the  plaintiff  must  still  fail  if  due  care,  had  it  been  used, 
would  not  have  prevented  the  injury.^  In  Illinois  for- 
merly, although  the  common-law  rule  was  not  in  force, 
a  company  was  not  liable  for  injury  done  to  stock,  un- 
less it  was  wilfully  or  maliciously  done,  or  by  such 
gross  carelessness  as  was  equivalent  thereto ;  >  but  the 
rule  is  changed  in  tliat  State ;  now  liability  attaches  for 
failure  to  use  ordinary  care.^^  The  degree  of  care  must 
be  proportioned  to  the  dangerous  nature  of  the  means 
and  instruments  employed,  though  as  a  proprietor,  a 
company  might  be  under  no  obligation  to  fence ;  if  the 
road  is  not  fenced,  that  fact  may  be  taken  into  oon- 
Bmtnra  Kibg. — 88. 
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rideratiou  In  estimating  the  degree  of  care  to  be  ex- 
erciBed  by  the  company.''  If  tlie  bead-light  of  a  tr^n 
mnulngat  ulghtiaaoobaouredbyrainorotbernatnral 
OBUaes  that  the  lookout  cannot  see  ahead,  there  being 
no  defect  in  the  head-Light  or  fault  on  the  port  of  those 
In  charge  of  the  train.  It  Is  error  to  instruct  the  Jaiy 
that  the  company  la,  without  more,  liable  for  alt  the 
oonaequences  because  of  miming  the  train  on  saA  a 


1   Hi»irk«re.BBlt.A01iloK.H.Ca.I9W.VB.K& 
4    Dwner  r.  S.  C.  K,  R.  Co.  4  Blch.  Ks. 

Co.  v.  lUfferty,  T>  UL  H ;  Tniiil  v.  Vik  *  Teim.  ^  U.  Uo.  U  Qnit.  <■>■ 
a   HlBlsslpplelcR.R.C<i.v.  ll))J;r,«Ula.41. 
1   SkLaalBl.U.  etcRy.Co.  V.  Vtilil»>i(,3SAFk:.Ul. 
8   Bellcfontalne  etc  II.  R.  Co.  ti.  BaUr;,  II  Olila  SL  133. 
t  Oreat  Wntern  B.  B.  Co.  v.  Tboinpmin,  IT  IlL  i:i ;  Illluat*  Mr. 
B.ILCti.v.BfB(lT,UIll.iMii  Clilcasaeu.  b~ILVo.v.  PktEban.  M 
III.  IM. 

m   IllInolcOnl.K.It.Oa.D.Bakar.'mu.IU;  Rocktord  eta,R.IL 
Co.c.B«Heny,731il.M. 
II   Oormui  V.  FulOo  Ballroul, » Ifo.  411. 
U   LoullTJUeelcILIl.Ca.D.lIeto1l,II.«l^aB. 

{  880.  Duty  to  *i^ii*l.  — The  bell  ef  a  looomotivsor 
(he  whistle  thereof  should  be  aonnded  at  a  reaaonahle 
distance  before  approaobiog  a  road  onmlng.'  U  In 
'  oonsequence  of  the  neglect  of  »  statntoiy  Tegnlatlan.a»- 
quiring  this  an  animal  la  IcUled,  the  eompMir  is  U^Usi* 
The  failure  to  give  signals  doea  not  of  Uwll  rsndev  Uw 
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company  liable,  but  it  mtist  appear  that  injury  was  sus^ 
tained  on  account  of  sucli  neglect.'  Wliere  the  only 
proof  in  the  suit  is  the  killing  of  the  stock  and  the  fail- 
ure to  give  the  signals  prescribed  by  statute,  it  is  the 
duty  of  the  court  as  a  matter  of  law  to  declare  that  the 
plaintiff  cannot  recover.^  If  this  failure  was  the  only 
negligence  proved,  and  the  signals  could  not  have  pre- 
vented the  accident,  a  verdict  for  the  plaintiff  will  be  set 
aside ;  ^  but  in  Illinois,*  and  Georgia,^  a  failure  to  give 
the  statutory  signals  raises  a  presumption  of  negligence, 
which  can  only  be  rebutted  by  showing  that  the  com- 
pany's servants  used  "all  ordinary  and  reasonable  care 
and  diligence.'' '  Where  from  the  sudden  appearance  of 
the  stock  upon  the  track,  it  would  be  impossible  to  com- 
ply with  the  Code  requirements  as  to  signals,  a  company 
33  not  liable  for  failing  to  give  them.* 

1  Chicajco,  B.  I.  etc.  R.  R.  Co.  v,  Beid«  24  IlL  144. 

2  Great  Western  B.  R.  Co.  v.  Geddis,  33  IlL  304. 

X  Jackson  v.  Chicago  etc.  B.  B.  Co.  86  Iowa,  451 ;  Holman  v. 
Chicago,  K.  I.  etc.  ll.  H.  Co.  62  Mo.  502 ;  Moore  v.  ChlcM^fo  etc.  K.  B. 
Ik).  62  Mo.  584 ;  Btoneman  v.  Atlantic  etc.  11.  R.  Co.  &i  Mo.  603. 

4  Holman  v.  Chicago  etc.  B.  B.  Co.  62  Mo.  5C2  ;  Moore  v.  Chicago 
etcB  B.  Co.  62  Mu.  &i4. 

5  Flattes  v.  Chicago  etc.  B.  B.  Co.  85  Iowa,  191.  S.  P.,  Illinois  etc 
B.  B.  Co.  V.  Phelps,  2U  IlL  447. 

6  Chicago  etc.  B.  B.  Co.  v.  Henderson,  66  III.  494. 

7  Western  A  Atlantic  B.  B.  Co.  v.  Bteadly,  65  Qo.  283 ;  Ga.  B.  B. 
Co.  V.  Fiak.^  63  Ga.  714. 

8  Georgia  B.  B.  Co.  v.  Fisk,  65  Ga.  714. 

9  Sast  Tenn.  etc.  B.  B.  Co.  i>.  Seales,  2  Lea,  688. 

2  281.  Batd  of  spded.— Wheil  negligence  in  running 
the  train  at  an  improper  rate  of  speed  is  charged,  the 
inquiry  should  be,  whether  under  all  the  circumstances 
of  the  case  the  defendants  used  reasonable  and  proper 
care  in  running  their  engine  to  prevent  injury  to  the 
plaintiff  *s  cattle.^  Evidence  that  the  train  was  run  at  a 
high  rate  of  speed,  and  that  no  bell  was  rung  or  whistle 
blown,  is  admissible  to  establish  negligence.'    The  fact 
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that  a  train  is  running  faster  than  is  allowed  by  statate, 
does  not  make  the  oompany  liable  for  injury  to  animals 
who  jump  into  the  trestle  making  collision  inoYitable.* 
Where  stock  is  killed  by  a  train  moving  through  a  vil- 
lage at  a  rate  of  speed  forbidden  by  statute  or  ordinance, 
a  prima  facie  case  of  negligence  is  made  out.^  In  Texas 
it  has  been  held  that  a  cx)mpany  is  liable  for  the  killing 
of  stock  by  its  train  moving  at  a  greater  rate  of  speed 
than  is  allowed  by  law,  regardless  of  the  conduct  of  the 
animals.^  A  statute  limiting  the  rate  of  speed  within 
depot  ground,  imposes  no  restriction  upon  the  speed 
outside  the  limits  of  the  depot.*  To  run  a  train  twenty- 
five  miles  an  hour  outside  a  city  or  town  is  not  ne^- 
gence,  and  it  is  error  to  refuse  so  to  instruct ;  ^  and  an 
instruction  in  an  action  for  killing  cattle  that  had  taken 
shelter  at  night  near  a  trestle,  that  if  the  evidence 
showed  that  the  defendant  was  running  a  train  which 
could  not  be  stopped  within  half  a  mile,  this  was  "  of 
itself  negligence,"  was  held  error.^  No  rate  of  speed  in 
the  absence  of  statute  is  negligence  per  se.^  In  determin- 
ing whether  the  rate  is  negligent,  the  danger  to  animals 
running  at  large  need  not  be  considered  if  the  speed  is 
reasonable  in  view  of  all  the  objects  to  be  accom- 
plished.^*'  That  a  train  was  running  at  an  unusual  rate 
of  speed  even  at  a  crossing  is  not  sufficient  evidence  of 
negligence  to  render  the  company  liable  for  an  injury 
to  cattle.*^ 

1  Central  etc.  B.  B.  Ck).  v.  Lawrence,  13  Ohio  St.  08. . 

2  Edson  V.  Cent.  B.  B.  Co.  40  Iowa,  47. 

3  Cliica«ro,  St.  L.  etc.  B.  B.  Co.  v.  Jones,  58  MIbb.  4<e. 

4  8t.  Louis  etc.  B.  B.  Co.  v.  Morgan,  12  III.  A  pp.  256  :  Toledo  etc. 
B.  B.  Co.  V.  Deacon,  63  111.  91 ;  Clilca«ro  etc.  B.  B.  Co.  v.  Bn^le,  56  111. 
S81. 

5  Houston  etc.  B.  B.  Co.  v.  Terry,  42  Tex.  451. 

6  Monahan  v.  Keokuk  By.  Co.  45  Iowa,  523L 

7  Goodwin  v.  Chicago,  B.  I.  etc  B.  B.  Co.  76  Mo.  78. 

8  Daggett  v,  Blchmond  etc.  B.  B.  Co.  81 N.  C.  450. 
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9   Wallace  v.  St  Louis  etc.  R.  R.  Co.  74  Mo.  604. 

10  Central  etc.  R.  R.  Co  v.  Lawrence,  13  Ohio  St.  08. 

11  Toledo  etc.  R.  R.  Co.  v  Barlow,  71  111.  640 ;  Lafayette  etc.  R.  R. 
Co.  V.  Sbriver,  6  Ind.  141 ;  Plaster  v.  Illinois  etc.  R.  R.  Co.  35  Iowa, 
4491 

§  282.  Duty  to  slacken  on  seeing  stock  on  track.  —  In  an 
action  against  a  railroad  company  for  killing  stock,  the 
question  is  whether  when  the  stock  was  discovered  on 
the  track  the  company  could,  without  iinperiling  per- 
sons or  property  intrusted  to  it  for  transportation,  avoid 
the  injury ;  if  it  could  do  so  the  company  is  negligent.^ 
Where  stock  is  seen  at  such  a  distance  ahead  that  the 
train  can  be  slackened  or  stopped  with  safety,  and  no 
attempt  to  slacken  the  speed  is  made,  the  company  is 
liable  for  the  stock  killed  in  consequence  of  the  failure 
of  the  engineer  so  to  do.'  The  fact  that  reversing  the 
enghie  is  hurtful  to  its  machinery  is  no  excuse  for  the 
company ;  ^  nor  is  the  fact  that  the  train  was  ascending  a 
grade  and  would  be  compelled  to  back  down  again  if  it 
stopped.*  The  rule  is  otherwise  where  a  cow  was  sud- 
denly driven  on  the  track  by  a  dog  and  there  was  no 
fault  on  the  engineer's  part ;  ^  or  where  cattle  were  graz- 
ing near  the  track  at  a  place  where  they  were  accustomed 
to  graze,  and  one  of  them  suddenly  leaped  upon  the  track 
so  near  that  it  was  impossible  to  stop,  and  this  although 
the  engineer  might  have  seen  the  animals  from  a  long 
way  off ;«  or  where  a  mule  jumps  the  fence  upon  the 
track  at  such  a  short  distance  ahead  of  the  engine  that 
it  was  not  possible  to  stop  J  Where  the  cattle  were  dis- 
covered too  late  to  avoid  the  collision,  the  company  is 
not  liable  for  an  injury  resulting  thereto  from  the  engi- 
neer's increasing  the  speed  in  order  to  diminish  the 
danger  to  the  train.^  Where  an  engineer  stopped  the 
train  to  prevent  a  collision  with  a  runaway  horse,  and 
when  the  horse  was  apparently  out  of  danger  started 
his  train,  but  the  horse  suddenly  turned  into  another 
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road  crossing  the  track  and  was  killed,  the  oompany 
is  not  liable.*  Where  an  engineer  sees  an  ox  mov- 
ing in  a  line  with  the  track  and  makes  no  effort  to 
frighten  it  away  or  slacken  the  train,  the  company  is 
liable  if  the  ox  suddenly  tarns  upon  the  track  so  (dose 
in  front  of  the  train  that  it  is  impossible  to  prevent 
the  collision.^o  Where  animals  ran  ahead  of  the  train 
on  the  track  and  the  engineer  could  have  stopped  in 
time  to  save  them  but  did  not,  the  company  is  liable  for 
injury  done  to  them ;  ^^  but  where  cattle  running  ahead 
of  the  train  ran  into  and  fell  into  a  culvert,  the  company 
is  not  negligent  in  not  stopping,  if  it  could  not  be  antici- 
pated that  as  a  natural  consequence  of  not  stopping 
the  cattle  would  have  attempted  to  cross  the  culvert." 
On  discovering  stock  it  is  not  always  necessary  that  the 
engineer  should  slacken  speed,  when  on  blowing*  the 
whistle  he  may  reasonably  believe  that  they  will  get 
off  the  track. ^3  Where  the  engineer  made  the  proper 
efforts  to  stop  the  train,  the  oompany  is  not  of  ooiuse 
chargeable.^*  The  fact  that  the  engineer  could  have 
seen  the  cattle  crossing  the  track  but  did  not  slacken 
speed  is  presumptive  of  negligence ;  ^^  but  does  not  raise 
a  presumption  of  wanton  misconduct  in  managing  the 
train. ^  For  a  failure  to  equip  their  road  with  suitable 
brakes,  the  company  is  liable  for  injury  done  to  stock 
which  might  have  been  prevented  by  the  use  of  such 
brakes ;  ^^  and  to  run  a  train  without  brakemen,  or  with 
brakemen  who  fail  to  obey  the  signals  to  apply  brakes, 
is  gross  ^negligence,^^  It  Is  negligence  for  a  railroad 
company  to  permit  vegetation  to  grow  upon  its  right  of 
way  so  that  the  cattle  Vfxay  be  ooncealed  from  view.^ 
In  a  suit  for  killing  stock,  the  imperfect  light  and 
the  fog  at  the  time  are  oircmnstances  that  the  jury 
may  take  into  consideration  in  determining  f^gU** 
gence.* 
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1  Wallace  v.  St  Louis  L  M.  etc.  Ry.  Ca  74  Mo.  G94  ;  Prior  v.  St 
JjOuIs,  K.  C.  etc.  By.  Co.  09  Mo.  216 ;  Ky.  Cent  B.  B.  Co.  v.  Lebas,  14 
Busb,  51S. 

2  Illinois  etc.  B.  B.  Co.  v.  Wren,  43  111.  77  ;  Chicago  etc.  B.  B.  Oo. 
f.  Barrle,  55  111.  Z»;  Illinois  v.  I.  <fr  St  L.  B.  B.  Co.  11  111.  App.  472 ; 
^iclunond  v.  Sac.  etc.  B.  B.  Co.  18  Cal.  851 ;  Aycock  v.  Bail  road  Co.  6 

mes  (N.  C.)  231 ;  Lawson  v.  Chicago,  B.  I.  etc.  B.  B.  Co.  57  Iowa, 
Z ;  Jackson  v.  Butland  etc.  B.  B.  Co.  26  Vt  ISO ;  Mobile  etc  B.  B. 
>.  v.  Malone,  46  Ala.  39L 

$   East  Tenn.  Va.  etc.  B.  B.  Co.  v.  Selcer,  7  Lea,  667. 

i   Pryor  v.  St  Louis  etc  B.  B.  Co.  68  Mo.  215. 

6  Illinois  etc  B.  B.  Co.  v.  Wren,  43  111.  77. 

•  Chicago  etc.  B.  B.  Co.  v.  Bradford,  63  111.  220. 

7  Louisville  etc.  B.  B.  Co.  v.  Wainscott  3  Bosh,  148L 

8  Owens  v.  Hannibal  etc  B.  B.  Co.  68  Mo.  386. 

9  Watson  v.  Ballroad,  7  Phila.  249. 

10  Qoath  <fr  N.  Ala.  o.  Jones,  56  Ala.  5(17. 

11  Indiaoapolis  etc.  B.  B.  Co.  v.  McBrown,  46  Ind.  229  j  Paris  etc. 
B.  B.  Co.  V.  MulUus,  66  111.  526 ;  Toledo  etc.  B.  B.  Co.  v.  Milligan,  52 
Ind.  505.  ^^ 

12  Hot  Springs  B.  B.  Co.  v,  l^ewman,  86  Ark.  607. 

13  Little  Bock  A  F.  S.  By.  Co.  v.  Trotter.  37  Ark.  593. 

14  Pittsburgh  etc.  B.  B.  Co.  v.  Stuart,  71  Ind.  500  ;  Montgomery  v. 
WIL  etc.  B.  B.  Co.  6  Jones  (N.  C.)  464. 

16  Chicago  4&  A.  B.  B.  Co.  v.  Killam,  92  111.  245. 

16  Darling  v.  Boston  etc.  B.  B.  Co.  121  Mass.  118. 

17  Forbes  v.  Atlantic  etc.  B.  B.  Co.  76  N.  C.  454. 

18  Toledo  etc  B.  B.  Co.  v.  McOinnis,  71  111.  846. 

19  Baas  v.  Chicago  etc.  B.  B.  Co.  28 II L  9. 

20  8t  Lonis  I.  M.  etc.  By.  Co.  v.  Vincent,  36  Ark.  451. 

2  888.  Duty  to  pa88eiig0r8  is  paramount  to  dnt^  to 
aaimals. — The  duty  on  the  part  of  a  railroad  company 
toi&void  injury  to  the  train  iMid  those  upon  it  is  primary, 
^ncl  paramount  to  the  duty  of  avoiding  injury  to  cattle 
Bpon  the  traok.^  There  is  no  stricp  rule  that  the  engi- 
neier  on  seeing  the  stock  is  bound  to  slacken  the  speed 
of  the  train ;  his  first  duty  is  to  provide  for  the  safety 
qi  the  passengers  and  property  in  transportation ;  his 
next  to  secure  the  property  of  the  company  from  danger ; 
subordinate  to  these  duties  is  his  duty  to  use  means  to 
prevent  injury  to  the  stock.'  There  is  no  such  thing  as 
a  reasonable  increase  of  danger  to  passengers,  and  an 
engineer  is  not  justified  i|i  duninishing  the  speed  of  the 
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train  to  avoid  injury  to  live  stock,  if  he  thereby  augments 
the  danger  to  passengers.*  It  is  the  duty  and  right  of 
a  railroad  company  to  carry  a  head-light  to  prevent 
Gollisions,  even  though  it  necessarily  prevents  the  engi- 
neer from  seeing  obstacles  on  the  track,  in  consequence 
of  which  the  cattle  are  run  over.* 

1  Wltherell  v.  Mil.  A  St.  P.  Ry.  Co.  24  Minn.  410 ;  Kentucky  Cent. 
B.  R.  Co.  V.  Lebus,  14  Bush,  618. 

2  Bemls  v.  C^onn.  etc  R.  B.  Co.  42  Vt.  87& 

8   Sandham  v.  Chicacro  etc.  R.  R.  Co.  38  Iowa,  88. 

4   BellefoDtaine  etc.  R.  R.  Co.  v,  Schruyhart,  10  Ohio  St.  UflL 

J  284.  Stock  attracted  to  track.  —A  railroad  company 
is  liable  where  hogs  are  attracted  to  the  defendant's 
warehouse  by  the  dripping  of  molasses  from  the  de- 
fendant's cars,  and  are  killed  by  the  sudden  starting  of 
ihe  cars  without  the  usual  alarm,*  and  for  the  killing 
of  a  cow  attracted  to  the  track  by  salt  spilled  and  left 
there  through  the  carelessness  of  its  employees.'  Where 
hay  received  by  a  company  was  loaded  into  cars,  and 
the  oars  were  dispatched  late  in  the  same  day,  it  was 
held  not  to  be  liable  for  cattle  attracted  there  and  killed.* 

1  Page  V.  N.  C.  R.  R.  Co.  71 N.  C.  222. 

2  Craf ton  v.  Hannibal  etc.  R.  R.  Ca  fiS  Mo.  580. 

8   Schooling  v.  St.  liOuis  K.  a  etc  By.  Co.  76  Mo.  618. . 

2  286.  Statntef  requiring  fenoes  are  eourdse  of  poUee 
power. — In  many  of  the  States  of  the  Union  statutes 
have  heen  passed  requiring  railroads  to  fence  their 
tracks.*  The  legislature  has  power  to  pass  such  stat- 
utes ;  they  are  not  unconstitutional,^  either  as  impair- 
ing the  obligations  of  contracts,'  or  interfering  with 
vested  rights,^  or  as  subjecting  one  person  to  expense 
for  the  sole  benefit  of  another .^  These  acts  are  passed 
with  the  object  of  securing  the  safety  of  the  public,  and 
are  a  proper  and  legitimate  exercise  of  the  police  po¥rer.* 
Such  a  statute  can  be  passed  after  the  incorporation  of 


463  ANIMAI«S  ASJ>  FUNCES.  §  286 

the  road.^  And  a  daase  in  a  charter  providing  what 
fences  and  other  structures  shall  be  maintained,  and 
when  they  shall  be  provided,  does  not  conclude  the 
State  from  the  future  exercise  of  the  police  power  it  has 
in  such  cases.^  Such  a  statute  is  not  to  be  taken  solely 
as  a  police  regulation  for  the  benefit  of  passengers  to 
the  exclusion  of  its  application  to  cases  of  stock  killed 
by  freight  trains.* 

1  Shearman  A  Redfield  Negligence,  {  45a. 

2  Pennsylvania  R.  R.  Co.  v,  Rlblet,  66  Pa.  St.  IM ;  IndlanapoUs 
etc  B.  R.  Go.  V.  Kercheval,  16  Ind.  84. 

3  Ohio  etc.  R.  R.  Co.  V.  McCleUand,  25  111.  140. 

4  Indianapolis  etc.  R.  R.  Co.  t7.  Kercheval,  16  Ind.  84. 

5  Trice  v.  Hannibal  etc.  R.  R.  Co.  49  Mo.  438. 

6  Trice  v.  Hannibal  etc.  R.  R.  Co.  49  Mo.  438 ;  Wilder  v.  Maine  etc. 
K.  R.  Co.  ep>  Me.  SiQ ;  Staats  v.  Hudson  River  R.  R.  Co.  4  Abb.  N.  Y. 
App.  287 ;  McCall  v.  Cbamberlaiu,  13  Wis.  637. 

7  New  Albany  etc.  R.  R.  Co.  v.  Tilton,  12  Ind.  3 ;  New  Albany  etc. 
B.  B.  Co.  V.  Marden,  12  Ind.  10 ;  Indianapolis  etc.  R.  R.  Co.  v.  Mc- 
Ahren,  12  Ind.  ;i62. 

8  Gniam  v.  Sioux  City  etc.  R.  R.  Co.  26  Minn.  268. 

9  Indianapolis  etc.  R.  B.  Co.  v.  SneUlng,  16  Ind.  43S. 

2  286.  Statntef  reqniring  railroads  to  fence,  when  retro- 
■peetive. —Whether  a  statute  requiring  railroads  to  fence 
is  retrospective  in  its  operation,  depends  upon  its  terms. 
Such  acts  being  an  exercise  of  the  police  power  of  a 
State  for  the  safety  of  the  public,  if  general  in  their 
terms,  apply  as  well  to  corporations  existing  before 
their  passage  as  to  those  subsequently  formed.^  Thus, 
an  act  providing  a  certain  forfeiture  on  the  part  of  a 
company,  which  neglects  to  provide  sufficient  fences, 
applies  to  a  corporation  existing  before  its  passage.^  Cor- 
porations organized  under  special  charters,  as  well  as 
those  organized  under  general  laws,  are  subject  to  tlieir 
operation."  Such  an  act  applies  to  a  foreign  corporation 
"which  had,  prior  to  its  passage,  under  and  by  virtue  of 
an  act  of  the  legislature  wherein  was  reserved  a  right  to 
alter  or  repeal,  extended  its  road  within  the  State.^ 
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1  NorrlB  if.  Androscoggin  B.  B.  Go.  89  Me.  273 ;  Trice  v.  Hannibal 
etc.  R.  R.  Co.  85  Mo.  188 ;  Wilder  v.  Me.  etc.  B.  B.  Co.  65  Me.  8»2  ;  Staats 
v.  Hudson  Blver  B.  B.  Co.  4  Abb.  N.  Y.  App.  287. 

2  Norris  v.  Androscoggin  B.  B.  Co.  39  Me.  273. 

8   Indianapolis  etc.  B.  B.  Co.  v.  Marshall,  27  Ind.  900. 
4'  Purdy  v,  N.  Y.  etc.  B.  B.  Co.  61 N.  Y,  363. 

i  887.  General  eilbct  ef  statntee  requiring  railways  to 
fence. — In  a  few  of  the  States  where  statutes  have  been 
passed  requiring  railroads  to  fence  their  roads,  it  has 
been  held  that  the  liability  of  the  company  for  stock 
killed  through  a  failure  to  fence  is  absolute ;  that  in  such 
a  c2,se  the  contributory  negligence  of  the  plaintiff  is  no 
defense.  This  is  firmly  settled  in  Indiana^  In  Ver- 
mont, it  was  held  that  where  the  track  was  not  fenced, 
as  required  by  statute,  evidence  of  contributory  negli- 
gence on  the  part  of  the  owner  was  tiot  admissible.' 
And  in  Wisconsin,  it  has  been  held  that  the  statutory 
liability,  when  in  consequence  of  a  failure  of  a  railway 
company  to  maintain  as  well  as  to  erect  a  fence,  injury 
is  done  to  stock,  is  absolute.'  These  cases  are,  however, 
opposed  to  the  general  rule.^  The  geheral  effect  of 
statutes  requiring  railroad  companies  to  fence  is  to 
make  them  liable  for  injuries  resulting  from  their  fail- 
ure to  do  so,  without  regard  to  whether  there  has  been 
any  negligence  in  the  management  of  the  train  or  not.^ 
Tho  weight  of  authority  in  States  where  these  statutes 
have  been  passed,  expressly  or  impliedly  allows  the 
doctrine  of  contributory  negligence  to  prevail  in  this, 
as  well  as  in  other  actions  for  negligence,  and  to  defeat 
the  plaintiff's  recovery .<  And  though  the  statute  de« 
Clares  that  the  company  **  shall  be  liable  in  law  for  any 
damages  done  to  live  stock,''  yet  it  is  not  liable  where 
the  damage  was  caused  by  the  design  or  negligence  of 
the  owner.7  Under  this  rule  it  has  been  held  that  a 
company  was  not  liable  for  injury  to  cattle  illegally 
on  the  adjoining  land ;  ^  or  where  the  plaintiff  knew  the 
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fence  was  defeotive,  and  faUed  to  notify  the  company  ;* 
or  where  he  knows  the  fisnoe  to  be  insafficient,  and  yet 
turns  his  cattle  into  the  adjoining  field ;  ^^  or  where  he 
turns  his  horses  into  an  unfenoed  field  with  blind  bridles 
on ;  ^>  or  where  stock  is  going  at  large,  or  is  astray,  and 
trespasses  on  the  track.^'  On  the  other  hand,  it  has  been 
held  that  a  farmer  tnnUAg  his  stock  into  his  adjoining 
land,  and  although  the  oompany  has  not  fenced,  is  not 
guilty  of  contributory  negligence  barring  recovery  ;>* 
nor  one  who  so  tunis  oi)t  h|s  stock,  although  he  knew 
of  defects  in  the  fence  through  which  cattle  could  escape.^^ 
And  a  company  has  been  held  liable  to  an  owner  of  a 
horse  injured  on  the  track,  through  a  defect  in  the 
fence,  of  which  the  owner  of  the  horse  knew,  and  the 
oompany  did  not.^^  The  weight  of  authority  is  also 
firmly  in  support  of  the  position  that  where  stock  is 
astray,  the  fact  that  the  owner  of  the  stock  permits  it  to 
go  at  large,  and  it  is  trespassing  on  the  track,  is  not  such 
contributory  negligence  as  bars  recovery  for  an  injury 
to  it  through  a  failure  to  erect  or  maintain  a  fence.'* 
This  has  been  held  so  even  though  stock  was  ranning 
at  h^rge  in  violation  of  a  statute.'^  An  act  to  prevent 
domestic  animals  from  running  at  large  is  not  so  far 
inconsistent  with  and  repugnant  to  the  general  railroad 
law,  requiring  railroad  companies  to  fence,  as  by  neces- 
sary implication  to  repeal  the  latter ;  '>  and  where  cattle 
without  the  owner's  fault  escape  from  their  enclosure 
and  stray  upon  the  track  at  a  point  where  the  oompany 
l)as  ^ai|ed  to  fence,  and  aro  injared,  the  company  is  lia- 
ble.** Where  a  company  erects,  maintains,  and  keeps 
in  good  condition  along  its  road  proper  fences  and 
oatUergaards,  cattle  escaping  from  the  adjoining  enclos- 
ures upon  the  track  become  trespassers,  and  the  law 
charges  the  owner  with  negligence,  although  he  may 
not  be  guilty  of  actual  carelessness.'^   So  where  the 
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□suol  and  ordinaiy  oattto-plt  has  been  Mooted  as  near 

the  highwa<r  ab  can  conveniently  be  done,  a  companj 
Is  not  liable  without  proof  of  negligence  for  an  injaiy 
bappeiiing  to  an  animal  atraylng  on  the  track." 

1    lioulavllle,  N.  A.  etc.  By.  Co.  v.  WJjIlesell,  W  Int  »7 ;  Toledoetc. 
Ey.Co.r,Cory,S7rnd.3ia;  &ew  Albany  etc.  B.  R.  CO.  «,  Pmb,  13  Ind. 

u'eeli,  le'lnd.  liSi';^(nr'rw>i]^lle  etc.  R.  &!co.  v.  Doagberty,  10  Iii£ 
Me:  N^ir  Aiiwi^  etc,  R.  B.  Co.  n.  Anon,  13  Ind.  HSi  New  Albuir 


.,  R.  Co.  40  Cal.  J3Z ;  Macon  et<7.  B.  R.  Co.  e- 
o  eK.  R.  R.  L'o.  t>.  Sdres,  «0  111.  2BS ;  WIMh 
In.  XH;  Kuch  n.  Bait,  etc  B.  R.  Co.  IT  Ud. 
H.  B.  6).  131  Km.  lU ;  Jatiniwn  u.  CMcuo 
Bvant  «.  tit.  P.  etc  By.  Co.  30  Mlnn.W; 
B.  Co.  1»  K  H.  WJ :  While ...  CoDcord  R  R. 
.N'.T.oEcR.R.Co.KBsrb.gM:  SudoikT 
Oblo  Bt  tn  !  Jockun  g.  Rutmnd  etc  BTR 
RntUnd  eta.  B.  R.  Co.  ZT  Vt.  « ;  Cnnr  s. 

MU.  etc.  By.  Co.'C  Wto.  ^T 
c.  H.  E.  Oo.  u.  Dsvia,  I)  Ss.  O. 

■ky  etc.  R.  a.  Co.  n.  eioan,  Z)  Olilo  Bt  ML    Oompus 
CtaWo  etc.  By.  CO.  S»  Minn.  42S. 
Jli  etc.  R.  H.  Co.  V.  Todd,  3«  IlL  «b 


13  ahepliardB.Bii(r«loetcR.B.Oo.MN.T.ML 

U  McCoy  IP.  C»l.  etc  R.  E.  Co, «  CbL  »B2 ;  Belletoot^no  B.  B.  CiL 
p,Rc«d,X3lDd.47a.  See  Bl»  tCocon  etc  R.  B.  CO.  D.  Babat,  S  Ob 
MO !  Btuu  «.  St.  p.  a  &  U  B.  R.  Co.  a>  JUnn.  4M 
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15  Plttsbargh  etc.  By.  Ck>.  v.  SmUh,  3S  Obio  St.  4iO, 

16  Ewing  V.  Chicago  etc.  Tlr  R.  Co.  72  IlL  25  ;  Cairo  etc.  R.  B.  Oo.  v. 
Murray,  82  111.  76  ;  JeffersonvUle  etc.  B.  R.  Co.  v.  Dunlap,  29  Ind.426; 
IiKllaimpotis  etc.  R.  K.  Co.  \f.  Guard,  24  Ind.  2?i;  Tnduinapolls  etc. 
R.  R.  Co.  V.  MoKinney,  24  Ind.  283 ;  New  Albany  etc.  R.  R.  Co.  v.  Fix, 
12  Ind. 43:  HInmanv. Cblcagoetc.R. B. Co.'29lC>wa,491 ;  Kansas Pac. 
Ry.  Co.  v.  Wiggins,  24  Kan.  &S8;  Schwara  v,  Hannibal  etc.  R.  R.  Co. 
58  Mo.  207 ;  Owens  v.  Hannibal  etc.  H.  R.  Co.  58  Mo.  386 ;  Burlington  A 
Mo.  R.  R.  Co.  V.  Brinjcman,  14  Neb.  70 ;  8beaf  v.  Utiea  A  B.  B.  B.  R. 
Co.  3  Thomp.  &  C.  383;  Munch  v.  N.  Y.  etc.  B.  B.  Co.  29  Barb.  647; 
Purdy  r.  N.  Y.  etc.  R.  R.  Co.  61  N.  Y.  ^M ;  Dunkirk  <fc  A.  R.  B.  B.  Co.  v. 
Mead,  00  Pa.  St.  4&4 ;  Ourry  v.  Chicago  etc.  By.  Co.  43  Wis.  665. 

17  Ewing  V.  Chicago  etc.  B.  B.  Co.  72  XIL  2S ;  Burlington  A  Mo. 
B.  B.  Co.  V.  Brlnkman,  14  Neb.  70. 

18  Ewing  V.  CfatoQgo  etc.  B.  B.  Co.  T2  ni.  25;  Rockford  etc.  R.  B 
Co.  V.  Irish,  72111.  204 ;  Ohio,  Miss.  A  W.  Co.  v.  Jonea,  63  111.  472. 

19  Ohio,  Miss.  A  W.  Co.  v.  Jones,  63  111.  472. 

20  Usher  v.  Farmers'  Loan  etc.  Co.  21  Wis.  73. 

21  Indianapolis  eta  B.  B.  Co.  v.  Irish,  26  Ind.  268. 

i  288.  Time  within  whicb  fence  oui^  be eseotod. — Where 
no  particular  time  is  prescribed  within  which  the  com- 
pany may  erect  a  fence,  the  liability  of  a  company  for 
damages  which  may  result  from  the  neglect  to  maintain 
one,  attaches  as  soon  as  it  lias  possession  of  the  route 
for  the  purpose  of  constructing  the  road.^  Fences  must 
be  erected  at  least  as  soon  as  the  company  commences 
running  its  road<^  In  lUinois,  railroads  are  by  statute 
allowed  six  months  after  the  opening  of  their  road 
within  which  to  erect  fences,  and  in  that  State  it  has 
been  held  essential  to  a  recovery  for  a  failure  to  fence, 
that  the  road  has  been  opened  six  months;^  and  that 
an  instruction  to  the  jury  that  a  railroad  was  bound  to 
keep  a  fence  in  repair  if  once  constructed  irrespective 
of  wliether  it  had  been  in  operation  six  months  or  not 
Is  error.^  The  same  rule  prevails  in  Ohio.^  In  such  a 
case,  where  an  accident  happens  before  the  time  al-* 
lowed  by  law  has  elapsed,  the  only  ^ound  of  liability, 
will  be  that  the  injury  might  have  been  avoided  by  the 
exercise  of  ordinary  care  and  prudence,  and  that  the 
defendant  failed  to  exerdse  such  ordinary  care  and 

prudence.* 

BEEBiNa  Kv:a.  —80. 
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1  Gardner  V.  Bmith»  7  Mich.  410. 

2  Clark  v.  Vermont  etc  B.  R.  Co.  28  Vt  108. 

8   Chicago  etc.  R.  R.  Co.  v.  Diehl,  62  III.  441 ;  Toledo  etc  R.  R.  Co. 
V.  Dorst, filllL  96& 

4   Toledo  etc.  R.  R.  Co.  v.  MiUer,  45  111.  42. 

6   Baltimore  A  Ohio  R.  R.  Co.  v.  McElroy,  85  Ohio  St.  147. 

6   GUman  etc  R.  R.  Co.  v.  Spencer,  76  III.  1S2. 

{  289.  Bufficiency  of  fenoe.— 'Where  a  railroad  company 
is  required  to  fence,  the  track  must  be  enclosed  with  a 
fence  on  both  sides,  and  the  fact  that  it  was  fenced  on 
one  side  is  no  defense.^  Where  the  statute  provided 
that  no  fence  should  be  required  in  a  place  *'  where  the 
proximity  of  ponds,  ....  hills,  embankments,  or  other 
sufficient  protection  renders  a  fence  unnecessary  to  pro- 
tect cattle  from  straying  ^'  upon  the  track,  the  fact  that 
cattle  had  in  fact  in  a  given  instance  surmounted  an 
embankment  and  gotten  upon  the  track  is  conclusive 
that  such  embankment  was  not  a  sufficient  protection.* 
T  e  onus  is  on  the  company  to  show  that  it  could  not 
fence  where  the  cow  was  kUled.'  The  fence  must  be  a 
reasonably  good  one.^  It  need  only  be  such  as  good 
husbandmen  usually  keep.^  One  which  was  not  such 
as  good  husbandmen  usually  keep  and  was  generally 
insecure  is  not  sufficient.*  In  Illinois,  it  must  be  suf- 
ficient under  the  statute  "to  prevent  cattle,  horses, 
sheep,  and  hogs,*'  from  getting  upon  its  road.^  It  must 
be  sufficient  to  keep  sheep  from  getting  through,'  and  all 
animals  out  that  would  be  kept  from  the  track  by  an  or- 
dinary fence,  without  reference  to  the  question  whether 
they  are  large  enough  to  throw  a  train  off  the  track,* 
but  they  need  not  be  so  constructed  that  they  will  keep 
out  dogs.^*  And  in  a  township  where  hogs  are  not  per- 
mitted to  run  at  large,  a  company  Is  not  bound  to  erect 
a  hog-tight  fence,  and  if  an  ordinary  fence  would  not 
be  sufficient  to  keep  out  hogs,  the  mere  faihire  of  the 
company  to  erect  a  good  and  lawful  fence  will  not  makt 
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it  liable.^^  A  good  and  suffldent  fence  must  be  one 
which  will  not  merely  turn  ordinary  stock,  but  one 
which  will  turn  stock  though  to  some  extent  unruly.^' 
But  a  company  is  not  liable  for  an  injury  to  live  stock 
Jumping  d  highway  over  a  cattle-guard  sufficient  to 
turn  ordinary  stock.^  A  company  that  encloses  its 
track  with  barbed  wire  fence,  must  use  diligence  cor- 
responding to  the  danger  of  precipitating  live  stock  by 
fright  upon  the  fence  and  wounding  them.**  In  Ohio, 
a  railroad  may  avail  itself  of  a  fence  built  by  an  adjoin- 
ing owner  for  the  purpose  of  enclosing  his  land,  but 
suitable  for  keeping  animals  from  straying  on  the  track, 
as  dispensing  with  the  necessity  of  building  another 
fence  along  the  same  line.*^ 

1  Tredway  v.  8.  C.  A  St.  P.  B.  Co.  43  Iowa,  827 ;  Walther  v.  Pac 
B.  R.  Co.  53  Mo.  271 ;  SUttery  v.  bi.  Loals  etc.  R.  B.  Co.  53  Mo.  362. 

2  VeerhQsen  v.  C.  A  N.  W.  By.  Co.  53  Wis.  689. 

8  LoutovlUe,  N.  A.  etc  By.  Co.  v.  Whitesell,  68  Ind.  297. 

4  Davidson  v.  M.  C.  B.  B.  Co.  49  Mich.  428. 

5  Toledo  etc.  By.  Ca  v.  Thomas,  18  Ind.  215. 

6  Louisville  etc.  B.  B.  Co.  v.  Spain,  61  Ind.  460. 

7  Chicago  etc.  R.  B.  Co.  v.  Umphenoar,  60  111.  198. 

8  Bessant  v.  Great  Western  B.  Co.  8  Com.  B.  N.  S.  868L 

9  Indianapolis  etc.  B.  B.  Co.  v.  Marshall,  27  Ind.  SOOl 

10  Wilson  V.  Wllmincrton  etc.  R.  Co.  10  Bich.  52. 

11  Atchison  etc.  R.  R.  Co.  v.  Yates,  21  Kan.  613 ;  Henninf  v.  Wn- 
klns,21Kan.747. 

12  Chicacro  etc  B.  R.  Oc  v.  Utley,  88  111.  410. 

13  Chicago  etc  B.  R.  Co.  v.  Farrelly,  8  IlL  App.  00. 

14  Atlanta  A  W.  P.  B.  B.  Ca  v.  Hudson,  62  Ga.  679. 

15  Horton  v.  Pittsburgh  etc  B.  R  Co.  26  Ohio  St.  214. 

2  290.  Duty  to  erect  eattU-gnards.  — To  keep  a  road 
'*  securely  fenced  **  within  the  meaning  of  a  statute  re- 
quiring this,  a  company  must  construct  and  keep  in 
repair  sufficient  cattle-guards  on  each  side  of  the  high- 
ways crossing  its  tracks.^  If  a  cattle-guard  be  in  such 
a  condition  that  stock  can  pass  over  it  from  the  high- 
way onto  the  track  upon  which  it  is  situated,  such  a 
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road  is  not  "  secnraly  fenoed  ^*  within  the  meaning  of 
the  statute.'  In  New  Hampshire,  railxoads  are  bound 
to  construct  and  maintain  sufficient  oaltto-gnardB  at  all 
farm  crossings  on  their  trades,  and  are  responsible  for 
all  damages  resulting  from  their  neglect  of  duty  in  thia 
respect  to  cattle  rightfully  upon  the  premises.'  In 
Iowa,  they  must  consitruot  cattle-guards  wherever  their 
traclcs  enter  or  leave  any  improved  land.^  Under  the 
Kansas  statutes  railroad  companies  most  maintain 
cattle-guards  and  end  fences  where  necessary,  as  well 
as  parallel  fences.^  In  the  absence  of  statutory  require- 
ment specially  obliging  them  to  make  oattle-guards  at 
private  crossings,  a  company  is  not  liable  for  neglect  to 
do  so.' 

1  PItt8bnT!i?h  etc.  H.  Co.  v.  Eby,  55  Ind.  587 ;  Gnnd  Baplds  A  Ind. 

R  R.  Co.  V.  Joues,  81  Ind.  523. 

2  Pittsburgh  etc.  R.  Co.  v.  Eby,  55  Ind.  567. 

3  Chapin  v.  SuHivan  R.  R.  Co.  89  N.  H.  664. 

4  Downing  v.  C.  R.  I.  etc.  R.  Co.  43  Iowa,  M. 

5  Union  Pac.  Ry.*  Co.  v.  Harris,  28  Kan.  206. 

6  Bartlett  v.  Dubuque  etc  R.  R.  Co.  20  Iowa,  18& 

§  291.  Oatof  and  bars.  —  Under  a  statnte  requiring 
companies  to  fence  at  private  crossings,  they  are  liable 
for  injuries  to  live  stock  from  neglect  to  maintain  gates 
thereat.*  Gkites  which  a  company  is  required  to  main- 
tain at  private  crossings  constitute  part  of  its  fence,  and 
a  company  is  liable  under  a  statute  requiring  it  to  fence 
for  injury  to  stock  from  the  defective  condition  of  such 
gates.'  Where  a  panel  of  a  fence  had  been  cut  out  and 
made  into  the  form  of  a  gate,  but  was  not  hung  on 
hinges,  and  the  opening  was  used  by  persons  hauling 
wood  and  placing  it  near  the  track  with  the  consent  of 
the  company,  or  withont  objection  from  it,  it  is  liable 
for  stock  that  pass  through  the  opening  and  are  killed.' 
Where  the  company  permits  a  gate  to  be  put  in  a  fence 
on  the  side  of  its  track,  and  the  servants  of  the  company 
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or  persons  doiag  business  with  it  leave  such  gate  eon- 
Btantly  open,  the  fence  is  not  maintained,  and  the  com- 
pany is  liable  for  injury  to  cattle  escaping  upon  the 
track  through  such  gate.^  Under  the  Missouri  statute 
a  company  is  not  liable  where  the  gate  was  left  open 
without  the  consent  of  the  company.^  If  the  gate  was 
left  open  through  the  negligence  of  the  adjoining  owner 
and  the  company  was  in  no  way  in  fault,  it  is  not  liable ; ' 
nor  is  it  where  the  plaintiff's  sons  left  the  gate  un- 
fastened so  that  the  plaintiff's  cattle  got  upon  the  track 
and  were  injured;^  nor  where  the  injured  party  neg- 
lected to  shut  the  gate  when  discovering  it  open  ;  ^  but 
liability  growing  out  of  the  defective  construction  of  a 
gate  is  not  discharged  or  affected  by  proof  that  the 
plaintiff's  tenants  were  in  the  habit  of  leaving  the  gate 
open,  or  even  that  the  plaintiff  himself  was  in  the  habit 
of  doing  so.*  Bars  are  a  part  of  a  *^  good  and  sufi&cient 
fence  "  which  a  company  is  bound  to  maintain.^^^  They 
should  not  only  be  of  the  proper  strength,  but  properly 
and  securely  arranged.^^  The  company  is  liable  for 
want  of  care  and  diligence  in  keeping  up  bars  at  a  farm 
crossing  which  it  is  required  to  construct,  and  is  not  ex- 
empted from  such  liability  by  the  acts  of  the  land 
owner  or  third  persons."  Where  the  bars  were  left 
down  for  three  months,  the  company  is  liable.^  In 
Massachusetts,  it  was  held  that  the  plaintiff  could  not 
recover  without  proof  that  the  bars  were  left  down 
without  fault  or  n^ligence  on  his  part.^^  Where  the 
owner  of  land  was  permitted  for  his  own  convenience 
to  maintain  bars  or  gates  in  the  fence,  the  company  is 
not  liable  for  damages  done  to  his  stock  passing  onto 
the  track  through  such  bars  or  gates  by  reason  of  his 
own  negligence  or  default  in  maintaining  them.^ 

1  McKInley  v.  ChIca«:o  etc.  Ry.  Co.  47  Iowa,  78w 

2  Mackie  v.  Central  R.  R.  Co.  54  Iowa»  S40. 
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S   Cleveland  etc.  B  B.  Co.  v.  Swift,  42  Ind.  119. 

4  Spinner  v.  N.  Y.  Cent.  etc.  R.  R.  Co.  13  N.  Y.  8upr.60O;  a  a 
aff'd67N.  Y.  16R. 

5  Harrington  v.  R.  I.  etc.  R.  R.  Co.  71  Mo.  884.    Compare  Toledo 
etc  R.  R.  Co.  V.  Mllllgan,  52  Ind.  605. 

6  Hook  V.  W.  <fe  N.  B.  R.  Co.  58  N.  H.  251. 

7  Richardson  v.  C.  <fe  N.  W.  Ry.  Co.  BO  Wla  847. 

8  Illinois  etc.  R.  R.  Co.  v.  McKee,  43  IlL  119. 

1^  Hammond  v.  C.  A  N.  R.  R.  Co.  43  Iowa,  10BL 

10  Illinois  Cent  R.  R.  Co.  v.  Arnold,  47  111.  ITS. 

11  Davidson  v.  M.  C.  R.  R  Co.  49  Mich.  428. 

12  Bartlett  v.  Dubuque  etc.  R.  R.  Co.  20  Iowa,  188L 

13  Illinois  Cent.  R.  R.  Co.  v.  Arnold,  47  IlL  17S. 

14  Eames  v.  Boston  etc.  R.  R.  Co.  14  Allen,  15L 

15  Indianapolis  etc.  R.  R.  Co.  v.  Shimer,  17  Ind.  298L 

§  298.  Bnty  to  maintain  fonoe.— The  dnty  of  a  rail- 
road company  is  not  discharged  merely  by  the  erection 
of  a  fence,  but  it  must  also  maintain  it  and  keep  it  in 
repair.^  The  obligation  to  maintain  a  sufficient  fence  is 
as  imperative  as  the  obligation  to  erect  It  in  the  first 
place.'  In  the  performance  of  this  duty  they  are  bound 
to  the  exercise  of  only  ordinary  and  reasonable  care 
and  prudence.*  They  are  not  liable  for  injuries  to 
cattle  which  came  upon  the  track  through  defects  not 
traceable  to  want  of  care.*  In  Wisconsin,  however,  it 
was  held  that  a  company  was  not  entitled  to  an  in- 
struction that  it  was  bound  to  use  **  only  ordinary  care 
and  diligence  in  maintaining  the  fence,"  as  the  com- 
pany was  bound  to  a  high  degree  of  diligence  and  care 
in  keeping  its  fences  in  repair.^  The  fence  must  be  re- 
paired within  a  reasonable  time.'  But  a  company  is 
allowed  a  reasonable  time  within  which  to  repair  before 
it  can  be  held.'  Where  it  has  suffered  a  fence  to  remain 
down  a  long  time,  its  agents  knowing  the  same  and 
having  had  time  and  opportunity  to  repair,  it  is  liable.* 
Where  the  defect  was  discovered  in  the  evening,  and 
the  section  boss  proceeded  to  repair  it  next  morning  as 
soon  as  practicable  from  the  nearest  materials  belong- 


463  ANIMATES  AND  FENCES.  J  29ft 

ing  to  the  company,  it  is  not  negligent.*  A  delay  of  a 
week  has  been  held  unreasonable.'*  And  where  a  fenoe 
was  burned  on  Thursday,  and  the  accident  happened 
on  Sunday^  and  the  section  boss  whose  duty  it  was  to 
repair  the  fence  had  passed  over  that  part  of  the  road 
twice  a  day  during  the  time,  the  delay  is  unreasonable.^ 
To  charge  the  company  it  must  have  had  actual  or  con- 
stractive  notice  of  the  defect  and  a  reasonable  time 
thereafter  to  repair  it."  In  order  to  dlsoover  defects, 
companies  are  not  bound  to  keep  a  constant  watch 
nigtit  and  day,**  nor  a  patrol  at  night  along  the  road.^* 
Whether  an  inspection  every  two  days  is  sufficient  is  a 
question  for  the  Jury  under  the  circumstances.^  A 
neglect  to  repair  a  breach  that  had  l)een  patent  for  two 
weelcs  is  presumptive  of  negligence.**  Where  fences 
are  taken  down  in  January  and  February  within  the 
limits  of  a  cultivated  farm  to  allow  teams  to  bring  wood 
to  the  corporation,  and  are  not  replaced  on  the  10th  of 
April,  when  cattle  stray  on  the  track  and  are  killed, 
the  company  is  so  palpably  negligent  as  to  be  liable.'^  A 
4X>mpany  wishing  to  build  a  small  bridge  and  removing 
a  small  piece  of  the  fence  and  leaving  gaps  in  it,  is 
liable  where  hogs  escaping  through  the  gaps  are  killed.'* 
So  where  the  servants  to  extinguish  a  burning  fence 
threw  down  portions  of  it  and  left  them  open,  though 
they  saw  the  plidntiff 's  cattle  grazing  in  the  field  ad- 
joining.'* Where  a  company  permits  its  cattle-guards 
to  remain  filled  with  snow,  so  that  cattle  straying  on  the 
highway  without  the  negligenoe  of  the  plaintiif  pass 
over  the  guard  onto  the  track  and  are  injured,  it  is 
liable.*  The  rule  is  otherwise,  however,  in  such  a  case 
where  the  cattle  were  on  the  highway  through  the  plaint- 
ifi  '8  negligence.*'  The  evidence  is  not  sufficient  to  sus- 
tain a  charge  of  negligence  where  it  only  shows  that  a 
horse  could  put  his  head  through  a  break  in  a  private 
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gate  in  a  fenoe  maintained  by  the  company  and  posh  it 
open."  And  a  dedlaration  charging  neglect  to  repair 
is  not  sustained  by  evidence  showing  merely  careless- 
ness in  leaving  open  a  gate  at  a  farni  crossing.^  Where 
the  plaintiff's  horses  entered  on  the  track  in  the  night 
through  a  gate-^vay  in  the  defendant's  fenee  which  was 
closed  the  evening  previous,  the  fact  tbsM^  the  gate  was 
defectively  constructed  and  out  of  repair  will  not  raise 
the  presumption  that  the  injury  occurred  from  such  de- 
fects so  as  to  cast  upon  the  defendant  the  burden  of 
disproving  such  fact  to  defeat  lecovery.*  The  rale  of 
presumption  as  to  the  continuance  of  a  state  of  fiicts, 
applied  to  evidence  showing  a  oattlse-guard^was  insuffi- 
cient several  months  before  the  killing  that  was  the 
cause  of  action.^ 

1  Chlciigo  «tc.  iL  R.  Ca  «.  Irvte.  24  IB.  144 ;  Xionli  v.  AndroB- 
coggin  R.  R.  Co.  88  Me.  273 ;  McDowell  v.  N,  Y.  etc.  R.  R.  Co.  37  Baib. 
tS5. 

2  McBowell  V.  N.  Y^  etc.  R.  R.  Co.  37  Barb.  196l 

3  Indianapolis  etc  R.  R.  Co.  v.  Hall.  88  IlL  388 ;  McCormick  v. 
'Chteago  R.  I.  etc.  R.  R.  Co.  41  Iowa,  198;  Lemmon  v.  Chicago  etc 
R.  R.  Co.  32  Iowa,  151 ;  Vareo  v.  Otiieago  etc  Ry.  Go.  30  Minn.  13; 
Case  V.  St  L.  etc  Ry.  Co.  76  Mo.  668. 

4  Qrand  Rapids  A  lod.  R.  R.  Co.  v.  Monroe,  47  Mich.  ISZ. 

5  Ahtisdel  v.  Chicago  etc  R.  R.  Co.  26  TVte.  14S. 

6  Iiidlaiiu4ioU8etcR.R.Ca  v.Traftt,24Ind.]B2;  Miuiehv.I7.Y. 

etc.  R.  R.  Co.  29  Barb.  647. 

7  Clardy  v.  St.  Louis  etc.  Ry.  Co.  78  Mo.  676 ;  Robinsou  v.  Grand 
Trank  R.  W.  Co.  82  Mich.  322. 

8  Lande  v.  Chicago  etc.  R.  R.  Cc  33  Wis.  MQ. 

9  Stephenson  v.  Grand  Trunk  Ry.  Co.  34  Mlch.323L 

10  Cleveland  etc.  R.  R.  Co.  v.  Brown,  45  Ind.  90. 

11  Toledo^  W.  etc.  Ry.  Co.  v.  Cohen,  44  Ind.  444. 

12  Chicago  etc.  R.  R.  Co.  v.  Umphenonr,  69  IIL  196 ;  nitnois  Cent 
R.  R.  Co.  V.  Swearlngen,  47  111.  206  ;  Chicago  etc.  R.  R.  Co.  v.  Sann- 
'dprs,  85  111.  288 ;  Toledo  etc.  R.  R.  Co.  v.  PowH>r,  22  Ind.  316 ;  Davis  r. 
Chicago  etc.  R.  R.  Co.  40  Iowa,  292 ;  Aylesworth  v.  Chicago  etc.  R.  B. 
•€o.  30  Iowa,  459;  Dewey  v.  Chicago  etc  R  R.  Co.  31  Iowa,  373; 
Brentner  v,  C.  M.  etc.  Ry.  Co.  58  Iowa,  625 ;  Dunn  v.  C.  A  N.  W.  By. 
Co.  58  Iowa,  674  ;  Toledo  etc.  Ry.  Co.  v.  Eder,  45  Mich.  329 ;  Hodge  v. 
N.  Y.  Cent  etc  R.  R.  Ca  27  Hun,  384 ;  Wheeler  v.  £rle  ^.  Co.  2 
Tbomp.  <&  C.  634.    Compare  Indianapolis  etc  R.  R.  Co.  t>.  rnoitttSC 

■  f  nd.  182. 

13  Chioago  etc  B.  R.  Co.  v,  Banle,  58  lU.  226. 
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14  lUbioiB  eto.  B.  R.  Oo.  V.  BickersoD,  27  lU.  ■» 

16  EvtauB  V.  St  P.  etc.  R.  it.  Co.  30  Minn.  480. 

16  Varco  v.  Chicago  etc.  By.  Co.  30  Minn.  18. 

17  McDowell  v.  N.  Y.  etc.  R.  R.  Co.  37  Barb.  IM, 

18  lodianapolte  etc.  R.  R.  Co.  r.  Logan.  19  Ind.  2B1 

19  IndianapoUft  etc  R.  R.  Co.  v.  Truitt,  24  Ind.  Iffi. 
ao  Dannlgan  v.  Chicago  etc.  R.  R.  Co.  18  wis.  28. 

21  Kance  v.  Caynga  etc.  R.  R.  Co.  26  N.  Y.  428. 

22  Both  well  v.  C.  M.  etc  Ry.  Co.  50  Iowa,  192. 
28    Illinois  etc.  R.  R.  Co.  v,  McKee,  43  111.  119. 

24  Johnson  v,  Chicago  etc.  R.  R.  Co.  55  Towa,  707. 

25  Haskingav.  St.LoufaetcR.R.Co.58Mo.302. 

{  288.  Agyeement  of  M}<>i&inff  owiwr  to  feooo  or  wsiy- 
ing  iJBBoei. — The  dut  j  imposed  upon  a  railroad  oompany 
to  ereot  and  maintain  fences  is  a  public  duty,  and 
henoe  cannot  be  discharged  as  regards  the  public  by  an 
agreement  with  the  adjoining  owner  or  a  third  party,  by 
'which  he  undertakes  to  erect  the  fence,'  nor  by  the  fact 
that  in  the  award  for  taking  the  land  a  sum  had  been 
allowed  the  owner  for  fencing ; '  but  where  compensa- 
tion is  allowed  the  owner  for  building  the  fence  when 
the  right  of  way  is  taken,  he  can  maintain  no  action 
against  the  company  for  injury  to  his  stock  sustained 
in  consequence  of  defects  therein.'  Where  an  adjoin- 
ing owner  enters  into  on  agreement  with  a  railroad 
company,  by  which  he  undertakes  to  erect  and  main- 
tain the  fences,  he  cannot  charge  the  company  with  the 
injury  to  animals  entering  on  its  track  through  the  de- 
fects in  such  fences.^  The  same  is  true  where  the 
charter  provides  that  the  company  need  not  fence  unless 
requested  to  do  so  by  the  adjoining  owner,  and  it  enters 
into  an  agreement  with  him  by  which  they  were  not  to 
fenoe.^  This  rule  is  not  changed  by  the  fact  that  the 
defect  in  the  fence  is  not  due  to  any  want  of  care  on  the 
plaintiff's  part,*  nor  by  the  fact  that  the  fence  was  con- 
sumed by  fire  caused  by  sparks  from  the  defendant's 
engine ;  ^  but  it  would  be  otherwise  where  the  injary 
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was  owing  to  the  oompony's  wilfulness,  wantonnesB,  or 
gross  negligenoe.*  A  tenant  of  the  adjoining  owner  is 
bound  by  his  contract  and  cuinot  sustain  an  action 
where  he  knew  of  the  contract  when  he  entered,  re- 
paired the  fenoei  and  kept  stock  on  his  farm.*  Where^ 
the  duty  to  fence  is  imposed  by  law,  tliis  duty  is  not 
discharged  by  an  agreement  of  the  adjoining  owner  to 
give  the  company  a  right  of  way,  if  it  would  put  in  six 
cattle-guards  **  as  its  only  obligation  in  regard  to  fenc- 
ing."'^  If  an  owner  assents  to  a  company's  failure  to 
fence,  he  cannot  recover  for  injury  sustained  through 
want  of  one.^^  Where  the  defense  is  that  the  plaintiff 
received  a  compensation  for  fencing  when  the  right  of 
way  was  obtained,  the  burden  is  on  the  company  to 
show  that  fact." 

1  New  Albany  etc.  R.  B.  Co.  v.  Maiden,  12  Ind.  10 ;  Wanen  v. 
Keokuk  A  D.  M.  R.  Co.  41  Iowa,  484 ;  Indianapolis  etc.  By.  Oo.  v. 
Tliomaa,  84  Ind.  194 ;  Qill  v.  Atlantic  etc.  R.  Co.  27  Oblo  St.  240;  Cm. 
etc.  R.  R.  Co.  V.  Ridi;e,  54  Ind.  30. 

2  Baltimore  etc.  R.  R.  Co.  v.  Johnson,  59  Ind.  188. 

8  Georgia  R.  R.  Co.  v.  Anderson,  83  Oa.  110;  Rockfordetc.  B.  B. 
Co.  V.  Lynch.  87  111.  149 ;  Toledo  etc.  R.  R.  Co.  v.  Penae,  71  UL  174 ; 
Terre  Haute  etc.  Co.  v.  Smith.  16  Ind.  102.  Oontrih  Baltimore  eta 
R.  B.  Co.  V.  Johnson,  69  Ind.  188. 

4  Indianapplte  etc  B.  B.  Ca  v.  Petty,  25  Ind.  4tS ;  Warroi  «. 
Keokuk  etc  B.  B.  Co.  41  Iowa,  484  ;  Taimadge  v.  Bennaelaer  etc 
B.  R.  Co.  13  Barb.  498;  Terry  v.  N.  Y.  etc.  R.  B.  Co.  22  Barb.  574 ;  Cin- 
cinnati etc  B.  B.  Co.  V.  waterson,  4  Ohio  St  424 ;  Plttsbarsh  etc 
B.  B.  Co.  V.  Smith,  26  Ohio  St  121  C&nira,  New  Albany  etc  B.  B. 
Co.  V.  Maiden,  12  Ind.  ta 

6  Tower  v.  Providence  etc  B.  B.  Oo.  2  B.  1. 401 

6  Fittsbnrgh  etc.  B.  B.  Co.  v.  Smith,  26  Ohio  St  121 

7  Terry  v.  N.  Y.  etc.  B.  B.  Ca  22  Barb.  571 

8  Cincinnati  etc.  R.  R.  Co.  v.  Waterson,  4  Ohio  St  424 ;  PIttabiuvh 

etc.  R.  R.  Co.  V.  Smith,  2B  Ohio  St  124. 

9  St  Louis  etc.  R.  R.  Co.  v.  Washbnm,  97  111.  251L  Compare  an- 
clnnati  etc.  R.  R.  Co.  v.  Waterson,  4  Ohio  St  424. 

10   andnnati  H.  etc.  R.  R.  Co.  v.  Hlldreth.  77  Ind.  501 

It    Whlttier  o.  Chicago  etc.  R.  R.  Co.  24  Minn.  391 

12   Toledo  etc  R.  R.  Co.  v.  Pense,  71  IlL  V*! 

I  294.  Killing  ftock  at  point  wharo  oompaay  luu  no 
right  or  ought  not  to  fonoo.  —The  statutory  liability  im- 
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posed  upon  railroad  companies  for  injuries  from  thel^ 
failure  to  fence,  has  no  application  where  stock  Is  killed 
at  a  place  where  the  company  has  no  right  or  ought  not 
to  fence.^  A  company  is  not  relieved  as  to  the  part  of 
its  track  which  it  cannot  legally  fence  from  using  all 
reasonable  precautions  to  prevent  in  jury  to  stock  which 
may  stray  on  the  track  there.'  It  must  still  use  ordinary 
and  reasonable  care  to  avoid  injury.*  It  should  use  care 
in  proportion  to  the  danger.^  Where  the  defense  is  set 
up  that  the  road  should  not  be  fenced  at  the  place  where 
the  injury  happened,  the  burden  of  proof  to  show  this 
is  on  the  company  as  the  presumption  is  against  it.^  A 
company  is  not  bound  to  fence  at  a  point  where  the 
track  coincides  with  and  runs  along  the  highway.'  The 
statutory  rule  that  railroads  need  not  fence  at  public 
crossings  appbes  both  to  highways  de  facto  and  deJureJ 
Where  a  statute  is  imperative  requiring  the  erection  of 
cattle-guards,  evidence  is  not  admissible  to  show  that  it 
was  not  suitable  or  proper  for  the  defendant  to  erect 
them  in  the  particular  locality.*  In  the  absence  of  neg- 
ligence a  company  is  not  liable  where  animals  were 
killed  at  a  point  where  the  road  crossed  a  public  high- 
way.' In  such  a  case  the  test  of  the  defendant's  liabil- 
ity is  whether  at  the  time  of  the  accident  reasonable 
and  proper  care  was  exercised  to  avoid  the  injury .*• 
Although  the  company  has  no  right  to  fence,  yet  if  the 
stock  is  mjured  by  the  company^s  carelessness,  it  is 
liableJ^  QeneraUy  railroad  companies  are  not  required 
to  fence  or  erect  cattle-guards  within  the  limits  of  in*- 
corporated  villages,  towns,  or  cities,  and  are  liable  for 
stock  killed  therein  only  on  proof  of  negligence  in  the 
management  of  their  trahis.^'  Under  some  statutes  and 
charters,  however,  they  are  allowed  to  erect  and  main- 
tain fences  and  cattle-guards  In  the  streets  of  villages 
and  dtioB  whore  they  would  not  inconvenience  the 
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|)ublio ;  and  in  such  oaaes  and  under  suoh  ciroamstanoes 
they  should  erect  fences,  and  are  liable  for  failure  to  do 
so,  although  the  accident  occurs  within  the  streets  of  a 
city.^'    Within  the  meaning  of  the  above  rules  a  place 
where  there  is  a  station-house,  a  warehouse,  a  black- 
smith shop,  a  postoffice,  and  five  or  six  dwellings,  is  a 
village,  whether  they  are  situated  upon  regularly  laid 
out  streets  and  alleys  or  not ;  ^^  but  where  a  town  only 
exists  on  paper,  and  has  no  streets  which  are  open  or 
used,  it  is  not  suoh  a  town  as  to  exempt  the  company 
from  liability  for  not  erecting  fences.'^    Where  the  acci- 
dent occurred  within  the  limits  of  the  town  as  shown 
by  the  plot  of  the  town,  but  in  fact  away  from  any  open 
street  and  in  an  op^n  prairie,  and  the  town  corporation 
had  been  dissolved  or  suspended,  the  company  is  liable 
for  failure  to  fence  without  proof  of  other  negligence.'* 
Where  the  evidence  shows  that  the  killing  was  not 
within  the  corporation  nor  near  a  crossing,  the  jury 
may  infer  it  was  not  killed  within  the  limits  of  a  town, 
city,  or  village.^^    The  presumption  is  that  the  houses 
compose  the  village ;  if  the  killing  is  beyond  them  it  is 
presumed  to  be  beyond  the  village,  and  if  the  town  ex- 
tends beyond  the  village  the  company  must  show  this.'* 
A  company  need  not  erect  a. fence   where  it  would 
hinder  the  free  use  of  its  property.''    It  is  not  required 
to  fence  its  depot  grounds,  and  is  not  liable  for  stock 
killed  there  without  proof  of  negligence.^    A  company 
is  not  liable  for  stock  killed  without  negligence  on  one 
of  the  approaches  to  its  station ;  ^  nor  is  it  required  to 
fence  where  the  engine-house,  machine  shop,  car  shop, 
and  wood-house  and  yard  are  situated ;  ^  nor  at  tho 
sidings  where  freight  or  passengers  are  received  or  dis- 
charged;^ nor  ground:^  in  the  immediate  vicinity  of 
the  station,  and  which  are  necessarily  left  unfenced  for 
the  use  of  the  company  and  public ;  **  but  a  place  upon 
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the  main  line  of  a  road  several  hundred  feet  beyond  the 
switch  where  there  was  but  a  single  track,  is  not  within 
the  depot  grounds,  although  long  trains  in  switching 
sometimes  ran  out  there,  and  a  fence  is  necessary.'-® 

1  Jeflfersonvllle  ete.  B.  R.  Co.  v.  Huber,  42  Tnd.  173 ;  Cleaveland  v. 
Chicago  et-:;.  11.  11.  Co.  35  Iowa,  220 ;  Indianapolis  etc.  li.  li.  Co.  v. 
Klaney,  8  Ind.  40J ;  Indianapolis  etc.  R.  R.  Co.  v.  Warner,  :i5  Ind.  615; 
Peoria  etc.  R.  R.  Co.  v.  Barton,  80  IlL  72 ;  Balcom  v.  Dubuque  etc. 
B.  li.  Co.  21  lowu,  102. 

2  Toledo  etc.  R.  B.  Co.  v.  McGinnls,  71  111.  346. 

8  Whitbeck  v.  Dubuque  etc.  B.  B.  Co.  21  Iowa,  103  ;  Missouri  Pac. 
By.  Co.  V.  Wilson,  28  Kua.  637. 

4  Chicago  etc.  B.  B.  Co.  v.  Engle,  84  111.  897. 

5  Indianapolis  etc.  B.  B.  Co.  v.  Penny,  43  Ind.  123 ;  Jeffersonvllle 
etc.  B.  B.  Co.  V.  O'Connor,  37  Ind.  05 ;  Flint  etc.  W.  Co.  v.  Lull,  28 
Mich.  510 ;  Ewing  v.  Chicago  etc.  B.  B.  Co.  72  111.  25 ;  Ohio  etc.  R.  R. 
Co.  V.  Irvin,  27  111.  178.  But  see  Ohio  etc.  R.  R.  Co.  v.  Taylor,  27  IlL 
207 ;  Union  Pac.  Ry.  Co.  v.  Dycho,  28  Kan.  200. 

6  Indianapolis  etc.  Ry.  Co.  v.  Crandall,  58  Ind.  365  ;  Louisville  etc. 
By.  Co.  V.  iTraacis,  53  lud.  389. 

7  Luckie  r.  Cbictgo  etc.  R.  R.  Co.  76  Mo.  639.  8.  P.,  Atchison  etc 
R.  B.  Co.  V.  Grilfis,  26  Kan.  539. 

8  Mundhenk  v.  Cent.  I.  By.  Co.  57  Iowa,  718. 

9  JefTersonville  etc.  B.  B.  Co.  v.  Huber,  42  Ind.  173 ;  Logansport 
etc.  B.  K.  CJo.  V.  Coldwell,  38  111.  280. 

10  Balcom  v.  Dubuque  etc.  B.  B.  Co.  21  Iowa,  102. 

11  Mo.  Pac.  By.  Co.  v,  Wilson,  28  Kan.  637. 

12  Peoria  etc.  B.  B.  Co.  v.  Barton,  80  III.  72 ;  Toledo  etc.  B.  B.  Co. 
V.  fcipangler,  71  III.  563  ;  Indianapolis  etc.  B.  B.  Co.  v.  Warner,  35  Ind. 
515;  Jeffersonvllle  etc.  B.  B.  Co.  v.  Underbill,  48  Ind.  389  ;  Meyer  v. 
North  Mo.  B.  B.  Co.  35  Mo.  3.=i2  ;  Gerren  v.  Hannibal  etc.  B.  R.  Co.  60 
Mo.  405 ;  Cluy  v.  B.  &  M.  R.  R.  Co.  14  Nob.  232  ;  Par'cer  v.  Rensselaer 
etc.  B.  B.  Co.  16  Barb.  315 ;  Bowman  v.  Troy  etc.  R.  R.  Co.  ^fJ  Barb.  516.. 

13  Jeffersonvllle  etc.  Ry.  Co.  v.  Sweeney,  32  Ind.  430 ;  Toledo  etc. 
Ry.  Co.  V.  Owen,  4^)  Ind.  406 ;  Pittsburgh  etc.  Ry.  Co.  v.  Laufman,  78 
Ind.  Al9  ;  Indianapolis  etc.  R.  R.  Co.  v.  Lindley,  75  Ind.  426 ;  Union 
Pac.  Rv.  Co.  V.  Dyche,  2-i  Kan.  200 ;  Crawford  v.  N.  Y.  Cent.  etc.  R.  R. 
Co.  Id  Hun,  103  ;  Cleveland  etc.  R.  R.  Co.  v.  McConuell,26  Ohio  St.  57. 

14  Toledo  etc.  R.  Co.  v.  Spangler,  71  111.  568. 

13    Gerren  v.  Hannibal  etc.  R.  R.  Co.  60  Mo.  405. 
IB    Iba  V.  Hannibal  etc.  R.  R.  Co.  45  Mo.  469. 
17    St.  Louis  etc.  B.  Co.  v.  Caaner,  72 IIU  885. 

M  Ewing  V.  Chicago  etc.  B.  B.  Co.  72  111.  25  ;  Ohio  etc.  B.  B.  Co.  v, 
Irvln,  27  111.  178.  ' 

19  Cincinnati  etc.  B.  B.  Co.  v.  Wood,  82  Ind.  ^93. 

20  Bobertson  v.  Atlantic  etc.  B.  B.  Co.  64  Mo.  412 ;  Smith  v.  K.  O. 
etc.  By.  Co.  53  Iowa,  622 ;  Cleaveland  v.  Chicago  etc.  R.  R.  Co.  35  Iowa, 
220  ;  Plaster  r.  111.  Cent.  R.  R.  Co.  85  Iowa,44i) ;  Galena  etc.  R.  ft.  Co. 
V.  Griffin,  31  III.  303  ;  Bennett  v.  Chicago  etc.  R.  R.  Co.  19  Wis.  145w 

21  Chicago  etc.  Ry.  Co.  V.  Campbell,  47  Mich.  285. 

DESBixa  Neo.  — 40. 
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22  Indianapolis  etc.  B.  B.  Co.  v.  Oestel,  20  Ind.  231« 

23  Indianapolis  etc.  R.  R.  Co.  v.  Christy,  43  Ind.  US, 

24  Swearingen  v.  Mo.  etc.  R.  R.  Co.  64  Mo.  73. 

25  Blair  v.  MU.  etc.  R.  R.  Co.  20  Wis.  254. 

i  295.  Pleading  in  aetion  against  company. — Where 
the  company  agrees  to  erect  a  fence,  and  fails  to  do  ao, 
the  plaintiff  need  not  construct  the  fence  before  bringing 
Buit.^  Claims  for  stoclc  l^illed  at  different  times  cannot  be 
joined  so  as  to  malce  an  aggregate  which  will  give  juris- 
diction to  the  court.'  Where  a  cow  and  heifer  standing 
at  the  same  time  a  few  feet  apart  were  kULed  by  a  passing 
train,  the  killing  constitutes  one  cause  of  action.'  And 
if  a  plaintiff  who  had  two  horses  killed  at  the  same 
time  sue  and  recover  for  one  of  them,  he  cannot  after- 
wards bring  an  action  for  the  other.*  There  cannot  be 
one  recovery  for  stock  killed  after  the  commenoemeut 
of  the  action  and  stock  killed  before.^  An  action  on  the 
eommon-law  liability  is  transitory,  and  may  be  brought 
in  any  county  through  which  the  road  passes.'  But  a 
declaration  to  enforce  the  statutory  liability  must  show 
that  the  killing  was  in  the  county.^  If  the  locality  is 
discoverable  from  inferences  necessarily  drawn  f^m 
the  language  of  the  complaint,  it  is  sufficient.*  The 
plaintiff  must  show  that  he  was  the  owner  of  the  stock.* 
The  complaint  must  either  charge  negligence  or  tliat 
the  road  was  not  fenced ; '®  but  it  is  not  necessary  to 
aver  gross  negligence,  for  when  the  right  of  recovery 
depends  on  the  degree  of  negligence,  it  is  matter  of 
proof  and  not  of  pleading. ^^  A  complaint  on  the 
ground  that  the  company  failed  to  fence  may  also 
charge  negligence,  and  the  recovery  be  had  on  either 
ground.^'  The  complaint  must  allege  tliat  the  Jdiling 
was  without  the  fault  of  the  plaintiff  where  the  action 
is  founded  on  negligence ;  *'  but  not  where  the  injtiry 
is  charged  to  have  been  wilfully  done.^^    A  general  alle- 
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gation  of  "  damages  done  to  the  plaintiff's  stock  by  de- 
fendant's engines  passing  over  said  railroad  "  is  not 
saflaciently  precise.'*     A  complaint  alleging  that  the 
defendant  "  so  carelessly  and  negligenlly  managed  il/S 
locomotive  without  ringing  its  bell  or  using  its  stoani- 
cock  that  it  run  against  and  over  the  plaintiff's  cow," 
states  a  good  cause  of  action  at  the  common  law ;  ^*  so 
does  a  complaint  alleging  that  the  defendant  negli- 
gently ran  their  engine,  and  through  their  impropef 
conduct  killed  the'  plaintiff's  cattle ; "  no  averment  that 
the  killing  was  done  on  the  defendant's  track  is  neces- 
Fary."    Where  the  injury  complained  of  extended  over 
a  period  within  which  there  had  been  changes  in  the 
statute  imposing  the  duty  of  fencing  as  to  the  extent  of 
the  liability  for  fencing,  but  not  affecting  the  duty  of 
fencing,  a  declaration  making  no  specific  reference  to 
the  statute  is  good  in  the  absence  of  demurrer.^'    A 
petition  which  fails  to  show  a  cause  of  action  under 
statute  is  good  if  it  shows  a  cause  of  action  at  common 
law,  and  irrelevant  allegations  may  be  stricken  out.* 
A  petition  under  the  statute  which  neither  avors  negli- 
gence nor  misfeasance,  nor  states  facts  which  would 
render  such  averment  unnecessary,  is  deficient;    the 
ground  of  liability  should  be  distinctly  stated.^    A  dec- 
laration under  a  statute  requiring  a  company  to  fence, 
and  making  it  liable  for  injury  to  stock  through  a  fail- 
ure to  do  so,  should  allege  that  the  injury  complained 
of  was  caused  by  the  failure  of  the  company  to  erect 
and  maintain  fences  as  therein  required.^    Averments 
merely  thai  the  road  was  not  fenced,'^  or  not  securely 
fenced,**  are  not  sufficient.    An  allegation  that  it  was 
not  fenced  "according  to  law,"®  or  **in  the  manner 
and  form  as  in  the  statute  provided,"^  is  insutficient. 
In  fact,  an  allegation  that  the  road  was  not  fenced  "  ac- 
cording to  law  "  is  bad  as  stating  a  legal  conclusion.^'' 
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An  express  averment  that  the  injury  was  caused  by  the 
failure  to  fence  is  not  necessary ;  but  an  allegation  war- 
ranting that  inference  is  necessary .-'s  The  place  wliere 
the  killing  occurred  should  be  stated.'^  The  complaint 
should  aver  that  the  fence  was  insufficient  where  the 
animals  entered  on  the  track ;  ^  that  the  cow  got  on  the 
track  and  was  killed  because  of  the  failure  to  fence.'* 
But  that  the  animals  got  upon. the  track  at  a  point 
where  it  was  not  fenced  may  be  inferred  from  a  com- 
plaint alleging  that  they  were  killed  at  a  point  where 
the  company  was  required  to  fence  ;  '^  or  even  from  an 
allegation  that  *'  the  said  road  was  not  securely  fenced 
as  required  by  law."  **  A  complaint  charging  that  the 
animals  came  upon  the  track  at  a  point  where  it  was 
not  securely  fenced,  etc.,  is  sufficient ; "  so  is  a  com- 
plaint charging  that  the  road  was  not  securely  fenced 
at  the  place  where  the  injury  occurred .**  General  alle- 
gations of  the  continuous  operation  of  the  road  and  the 
continuous  neglect  to  fence,  and  of  damages  resulting, 
are  sufficient  to  authorize  recovery  for  such  natural 
mischiefs  as  invariably  follow  the  destruction  of  fences 
and  the  exposure  of  lands,  and  which  cannot  be  easily 
itemized.^^  It  has  been  held  that  the  complaint  need 
not  negative  the  defense  that  the  company  is  not  bound 
to  fence  at  the  spot  where  the  killing  occurred  ; "  that 
the  plaintifif  used  only  negative  exceptions  in  the  en- 
acting claim  of  a  statute  ;  that  it  is  for  the  defendant  to 
show  it  if  the  case  fall  within  some  other  exception." 
On  tlie  other  hand,  it  has  been  held  that  the  complaint 
must  negative  the  various  exceptions  in  the  statute;* 
that  it  must  allege  the  killing  was  not  within  the  limits 
of  a  village,  town,  etc.^  It  need  not  allege  that  the 
plaintiff  did  not  agree  to  fence  the  track  or  receive  pay 
for  doing  so.*^  The  affidavit  required  by  statute  to  se- 
cure double  damages  for  the  killing  of  stock  need  not 
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designate  the  plaoe  of  injury  ;  *•  norneed  it  "be  made  by 
the  claimant  himself,  bat  may  be  made  by  others  oog- 
nizant  of  the  fact,**  In  an  action  under  statute  for  a 
failure  to  fence,  the  defendant  need  not  allege,  but  may 
prove  under  the  general  denisi,  that  the  point  where 
the  stock  entered  upon  the  track  was  one  whioh  could 
not  properly  be  fenced." 

1  Logansport  etc.  B.  B.  Co.  v.  Wray,  52  Ind.  679» 

2  Toledo  etc.  R.  R.  Co.  v.  Tllton,  27  Ind.  71 ;  Indianapolis  «tCr 
B.  B:  Oo.  v.  Kercheval,  25  Ind.  109. 

3  Lafayette  etc.  B.  B.  Co.  v.  Ehman,  80  Ind.  83.  Compare  Indian^ 
apoUs  etc.  K.  B.  Co.  v.  Elliott,  20  Ind.  430. 

4  Brannenbni:?  v.  Indianapolis  etc.  B.  B.  Co.  13  Ind.  103^ 

5  Toledo  etc.  B.  B.  Co.  v.  Arnold,  40  lU.  178. 

6  Toledo  etc  B.  B.  Co.  v.  Milllgan,  52  Ind.  505. 

7  Indianapolis  etc.  B.  B.  Co.  v.  Wilsey,  20  Ind.  229 ;  Toledo  etft 
B.  B.  Co.  V,  MUliflraii,  62  Infl.  605  ;  Evansville  etc.  B.  B.  Co.  t;.  Epper- 
soil,  59  lud.  4^6 ;  at.  iMmia  &  S.  E.  By.  Co.  v,  Byron,  24  Kan.  850. 

8  lionlavnie  etc.  By.  Co.  v,  Davis,  8.1  Ini.  80  ;  Tx>uisvilld  etc.  By, 
Co.  V.  Wilkerson,8I  lul.  ]o3;  Louisvillo  <tc.  B.  B.  Co.  v.  Klous,82 
Ind.  357.    And  see  Indianapolis  etc.  B.  B.  Co.  v.  Moore,  16  Md.  43. 

9  Tamer  v.  St  Louis  etc.  By.  Co.  76  Mo.  261. 

10  Dyer  v.  Pac.  B.  B.  Co.  84  "Mo.  127 ;  West  v.  Hannibal  etc.  B.  B. 
Co.  34  Mo.  177 ;  Calvin  v.  Hannibal  etc.  B.  B.  Co.  34  Mo.  243 ;  Peoria  etc. 
B.  R.  Oo.  v.  Barton,  80  111.  73  ;  Jefferson viile etc.  B.  B.  Co.  v.  Lyon,  56 
Ind.  477;  Indianapolis  etc.  B.  B.  Co.  i».  Brucey,  21  Ind.  215;  Indian- 
apolis etc.  B.  B.  Co.  V.  Sparr,  15  lid.  440 ;  Indianapolis  etc.  B.  B.  Co. 
V,  Williams,  15  Ind.  483 ;  Tojedo  etc.  B.  B.  Co.  v.  Eidson,  51  Ind.  67. 

11  Chicago  etc.  B.  B.  Co.  v.  Carter,  20  III.  300. 

12  Stewart  v.  M.  A.  etc.  B.  R.  Co.  27  Kan.  631. 

13  Jefifersonville  etc.  B.  B.  Co.  v.  Vancant,  40  Ind.  133. 

14  Indianapolis  etc.  B.  B.  Co.  v.  Petty,  30  Ind.  2Gl. 

15  Grand  Bapids  etc.  B.  B.  Co.  v.  Southwick,  30  Mich.  445. 

16  Mnpl^fl  t'.  Chicago  etc.  By.  Co.  76  Mo.  367.    See  Edwards  v.  O 
R.  L  etc.  By.  Co.  76  Mo.  3^9. 

17  Corley  v.  Brainerd,  S8  Vt.  304. 

18  Housatonlc  etc.  B.  B.  Co.  v.  Waterbury,  23  Conn.  lOL 

19  Continental  et&.  Co.  v.  Ives,  80  Micli.  448. 

20  Garner  v.  Hannibal  etc.  B.  B.  Co.  34  Mo.  235. 

21  Quirk  V.  Hannibal  etc.  B.  B.  Co.  31  Mo.  399 ;  Miles  v,  Hannibal 
etc  B.  B.  Co.  31  Mo.  407. 

22  Rowland  v.  St.  Louis  etc.  Ry.  Co.  73  Mo.  619  ;  Sloan  v.  Mo.  Pac. 
Ry.  Co.  74  Mo.  47 ;  Bates  v.  St.  Louis  etc.  By.  Co.  74  Mo.  60 ;  Morrow- 
V,  Kansas  City  etc.  B.  B.  Co.  74  Mo.  82 ;  Cunningham  v.  Hannibal  etc. 
R.  R.  Co.  70  Mo.  202.  See  Baltimore  etc  R.  R.  Co.  v.  Wilson,  31  Ohio 
St.  535. 
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98  Terre  Haute  etc.  R.  R.  Go.  v.  Smith,  19  Iiid.  42 ;  Davis  v.  Mo.  etc. 
&.  Go.  65  Mo.  171 

24  BeUeto&tRlne  B.  B.  Co.  v.  fiaman,  29  Ind.  40. 

25  IndlaaapoUs  etc.  H.  H.  Co,  v,  Bobioaon,  85  Ind.  380. 

96  Plttsbtirgh  etc.  R.  R.  Co.  v.  Keller,  49  Ind.  211.  Contra,  Toledo 
He.  R.  SL  Co.  V.  Fowler,  2J  lad.  Slfl. 

27  Indianapolis  etc.  R.  R.  Co.  v.  Bishop.  28  Ind.  202 ;  Jefferson- 
TiUo  etc  R.  R.  Co.  V.  UnderhiU,  40  Ind.  229. 

2S  Bowen  v.  H.  dk  St  J.  B.  B.-CO.  75  Ma  426 ;  Belcher  v.  Mo.  Pac 
By,  Co.  75  Mo.  514. 

99  Quirk  v.  Hannibal  etc.  B.  B.  Co.  37  Mo.  889 :  Miles  v.  Hannibal 
eto.  B.  R.  Co.  87  Mo.  407.  See  Indianapolis  etc  B.  R.  Co.  v.  McKln- 
i>«y,  24  Ind.  283L 

90  Bellefontaine  B.  B.  Co.  v.  Suman,  29  Ind.  40 ;  Toledo  etc  B.  Co. 
V.  Darst,  51  111.  865 ;  &  C.  52  111.  8». 

31  Johnson  v.  St.  Louis  etc  By.  Co.  76  Mo.  553. 

32  Ohio  etc  B.  B.  Co.  v.  Miller.  40  Ind.  215. 

tt  Jefferson vllle  etc  B.  B.  Co.  v.  Chenowith,  30  Ind.  sac 

M  Toledo  etc.  B.  B.  Co.  v.  Harris,  49  Ind.  119 ;  Pittsburgh  etc. 
B.  B.  Co.  V.  Brown,  44  Ind.  40 J ;  Jefifersonville  etc.  B.  R.  Co.  t..  Lyon. 
65  Ind.  477 ;  Holden  v.  Butland  etc.  B.  B.  Co.  80  Vt.  297. 

85  Indianapolis  etc.  B.  B.  Co.  v,  Adkins,  23  Ind.  340 ;  Ohio  etc 
B.  B.  Co.  V.  McClure,  47  Ind.  817. 

36  Grand  Bapids  etc.  B.  B.  Co.  v.  Southwlck,  90  Mich.  443 

37  Jeffersonvllle  etc  B.  R.  Co.  v.  Brevoort,  90  Ind.  824. 

38  Toledo  etc  R.  R.  Co.  v.  Lavery,  71  lU.  622. 

39  Ohio  etc.  R.  R.  Co.  v.  Brown,  23  III.  94  ;  Galena  etc.  B.  R.  Co.  r. 
Bomner,  24  111.  Kil.    8.  P.,  Ohio  etc.  R.  R.  Co.  v.  Meisenheimer.  27  III. 
30 ;  Ohio  etc.  R.  R.  Co.  v.  Jones,  27  111.  41 ;  111.  etc.  R.  R.  Co.  v.  WIj-- 
Uams,  27  IlL  43 ;  Great  Western  R.  R.  Gc  v.  Bacon,  30  III.  347. 

40  Schulte  V.  St  Louis  etc  By.  Co.  76  Ma  324 ;  Chicago  etc.  B.  B. 
Ca  V,  Carter,  20  111.  9»0. 

41  Toledo  etc.  B.  B.  Ca  v.  Lavery,  71  ILL  522. 

42  Mundhenk  v.  Central  I.  By.  Co.  57  Iowa,  718. 

43  Hendrlckson  v.  bt  Louis  eto.  R.  R.  Co.  86  Iowa,  887. 

44  Jeffersonville  etc  R.  R.  Ca  v.  Lyon,  55  Ind.  477. 

2  S96.  To  wlut  owiMTi  UablA. — la  some  of  tho  States 
it  has  been  held  that  statutes  requiring  companies  to 
fence  are  for  the  beneiit  of  the  adjoining  proprietor 
solely ;  that  they  are  not  liable  for  failure  to  fence  to 
one  whose  cattle  are  unlawfully  on  the  adjoining  land. 
This  is  the  rule  in  New  Hampshire,^  Massachusetts,' 
Vermont.'  But  the  contrary  has  been  held  in  Illinois/ 
Indiaua,^  Minnesotai*  Missouri^  New  York,*  Ohio,* 
Pennsylyania,^^  and  Wisconsin.^^    Liability  extends  to 
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favor  of  those  who  occnpy  the  adjoining  land,  as  well 
as  in  favor  of  the  owners ;  ^^  and  in  favor  of  one  who  has 
a  right  to  pasture  his  stock  on  the  adjoining  land,i'  or 
whose  stock  is  on  the  adjoining  land  with  the  permission 
of  the  owner.**  The  liability  is  unquestionable  where 
the  cattle  are  lawfully  on  the  adjoining  highway .** 

1  Giles  V.  B.  A  M.  R.  R.  CJo.  55  N.  H.  55? ;  Towns  v.  Cheshire  R.  R. 
Co.  21  N.  K.  863 ;  Cornwall  v,  SulUvan  R.  R.  Co.  28  N.  H.  161 

2  Sames  v.  Balem  etc.  R.  R.  Co.  98  Maee.  660.  Contra,  Browne  v. 
Providence  etc  H.  R.  Co.  112  Gray,  65. 

S  Jackfion  v.  Rutland  etc.  R.  R.  Co.  25  Vt.  150 ;  Morse  v.  Rutland 
etc.  R.  R.  Co.  27  Vt.  43. 

4  Illinois  Cent.  R.  R.  Co.  v.  Arnold,  41  HI.  173. 

5  Indianapolis  etc.  R.  R.  Co.  v.  Townsend,  10  Tnd.  38  ;  New  Albany 
etc.  R.  R.  Co.  V.  Aston,  13  lud.  545;  Indianapolis  etc.  R.  R.  Co.  v. 
Guard,  24  Ind.  222. 

6  Gniam  v.  S.  C.  A  St.  P.  R.  R.  Co.  26  Minn.  268. 

7  Koes  v.  Mo.  Pac.  By.  Co.  6  Mo.  App.  3T7.  See  Berry  v.  St.  Ix)ul8 
etc  R.  R.  Co.  6o  Mo.  172  ;  £Uls  v.  Pacific  R.  R.  Co.  55  Mo.  278. 

8  Corwln  v.  N.  Y.  etc.  R.  R.  Co.  13  N.  Y.  42 ;  Munch  v,  N.  Y.  etc. 
R.  R.  Co.  2 )  Burb.  M7  :  Sheaf  v.  TJtIcn  etc.  R.  R.  Co.  2  Thomp.  <&  C.  388. 
See  Brooks  v.  N.  Y.  etc.  R.  R.  Co.  13  Barb.  594. 

9  Marietta  etc.  R.  R.  Co.  v.  Stephenson,  24  Ohio  St.  48. 

10  Dunkirk  etc.  R.  R.  Co.  Co.  v.  Mead,  SO  Pa.  St.  454. 

11  McCall  V.  Chamberlain,  13  Wis.  6:7 ;  Curry  v.  Chicago  etc.  R. 
Oo.43Wis.66Si 

12  Veerhusen  t\  Chicago  A  N.  W.  Ry.  Co.  63  Wis.  688. 
12   St.  Louis  etc.  R7.  Co.  v.  Dudgeon,  23  Kan.  283. 

14  Sawyer  v.  Vt.  etc.  R.  R.  Co.  105  Mass.  1S6. 

15  £yansvi!le  etc.  R.  R.  Co.  v,  Barbee,  74  Ind.  169. 

2  S97.  Place  of  entry  determines  liability. — The  place 
of  the  entry  and  not  the  place  of  the  killing  determines 
the  liability  of  the  company.^  The  question  as  to  what 
point  on  the  track  the  animal  was  killed  at  is  immaterial, 
if  it  came  on  the  track  in  consequence  of  a  default  on 
the  part  of  the  company  to  fence  as  required  by  statute.' 
The  cattle  must  have  entered  at  a  point  where  a  fence 
was  required,  and  where  it  was  either  not  erected  or  it 
was  defective,  and  if  they  have  entered  at  such  a  point, 
the  sufficiency  or  insufficiency  of  the  fence  at  the  point 
where  the  injury  occurred  is  immaterial.'    Thus,  a  com- 
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pany  is  liable  where  the  stock  came  on  the  track  at  a 
point  where  it  was  the  duty  of  the  company  to  fence, 
and  wandered  to  and  were  killed  at  a  place  where  the 
cempany  was  not  bound  to  fence,*  or  where  they 
entered  at  such  a  point  and  were  killed  at  a  point  where' 
the  road  should  have  been  and  was  securely  fenced** 
On  the  other  hand,  the  company  is  not  liable  where  a 
horse  got  upon  the  track  within  the  corporate  limits  of 
a  city,  was  driven  without  negligence  to  a  point  outside 
the  city,  and  there  killed.  In  such  a  case  the  question 
whether  the  track  was  fenced  at  the  place  of  the  acci- 
dent does  not  affect  the  liability;*  nor  is  a  company 
liable  where  cattle  stray  upon  the  track  at  a  public 
crossing  and  wander  to  and  are  killed  at  a  place  where 
the  company  could  have  erected  but  did  not  erect  a 
fence  J  Where  an  animal,  after  entering  the  track  at  a 
public  crossing  passed  off  the  railroad's  premises  and  re- 
entered the  track  at  a  point  where  the  company  was 
bound  to  fence,  and  was  killed,  the  company  is  liable.* 

1  Jeflfersonvllle  etc.  R.  R.  Co.  v.  Lyon,  72  Ind.  107. 

2  Witthouse  V.  A  tlantic  etc.  R.  R.  Co.  64  Mo.  323. 

8  Chicago  etc.  R.  R.  Co.  v.  Parrelly,  3  111.  App.  60  ;  JcfTersonvUle 
etc.  R.  R.  Co.  V.  Lyon,  72  Ind.  107  ;  Wabash  R.  Co.  v.  Forener,  77  Ind. 
158 ;  Missouri  etc.  R.  R.  Co.  t.  LeKgett,  27  Kan.  323 ;  Atcliiaon  etc. 
R.  R.  Co.  t'.  Cash,  27  Kan.  587  ;  Wlttnouse  v.  Atlantic  etc.  R.  R.  Co.  M 
Mo.  523 ;  Snider  v.  St.  Louis  etc.  R.  R.  Co.  73  Mo.  465 ;  Razor  v.  Su 
Louis  etc.  R.  R.  Co.  73  Mo.  471. 

4  Wabash  etc.  Ry.  Co.  v.  Forshee,  77  Ind.  158. 

5  Jeflfersonvllle  etc.  R.  B.  Co.  v.  Avery,  31  Ind.  277  ;  Snider  v.  St 
Louis  etc.  Ry.  Co.  73  Mo.  466 ;  Razor  v.  St.  Louts  etc.  By.  Co.  73  Ma 
471.      ' 

6  Great  Western  R.  R.  Co.  v.  Morthland.  30  HI.  451. 

7  Mldsourl  Pac.  R.  R.  Co.  v.  Leggett,  27  Kan.  823  ;  Atchison  A  "S. 
R.  R.  Co.  V.  Cash,  27  Kuu.  587. 

8  Atchison  &  Neb.  R.  R.  Co.  v.  Cash,  27  Kan.  587. 

§  298.  Burden  of  proof.  —  In  an  action  against  a  rail- 
road company  for  killing  stock,  the  burden  of  establish- 
ing negligence  is  on  the  plaintiflF.i  The  plaintiff  must 
show  either  that  the  injury  was  done  at  a  place  where 
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the  oompany  had  a  right  to  fence  and  did  not,  or  thai 
the  company  was  negligent  in  causing  the  injury.^  Iiv 
the  absence  of  statute  makin-  it  so,  the  mere  fact  of  the 
kiOng  is  not  sufficient  evidence  of  negligence,  and  does 
noi  constitute  a  prima  facie  case'  But  in  Alabama,^ 
Arkansas,^  Greor^a,'  Kentucky,'  Mississippi,®  Now 
Hampshire,*  North  Carolina,*®  South  Carolina,"  by 
statute  the  happening  of  the  injury  may  bo  made 
prima  facie  evidence  of  negligence,  and  then  the  bur- 
den of  disproving  negligence  is  on  the  defendant.  A 
statute  making  the  killing  prima  jade  evidence  does 
not  apply  to  the  killing  of  a  dogJ^  In  an  action  under 
a  statute,  the  plaintiff  must  prove  every  fact  necessary 
within  the  statute."  He  must  show  that  the  injury 
was  done  where  the  plaintiff  was  required  to  fence  its 
track,"  and  tliat  the  road  was  not  fenced ;  '*  that  the 
animal  got  upon  the  track  at  a  point  where  tlie  company 
was  bound  to  fence  and  neglected  to  do  so.**^  If  the 
track  could  not  be  legally  fenced,  this  fact  must  be 
proved  by  the  railroad  company."  The  omission  of  a 
company  to  give  the  signals  required  by  statute  raises^ 
presumption  of  negligence.**  Where  a  railroad  agent 
ofifered  to  pay  for  the  cattle  killed,  but  the  owner 
thought  the  amount  offered  too  small  and  brought 
suit,  proof  of  these  facts  is  sufficient  to  cast  upon  the 
company  the  onus  of  disproving  that  the  killing  was 
negligent.** 

1  Schneir  v.  Chicago  etc.  R.  Tl.  Co.  40  Iowa,  3.T7 ;  Plaster  r.  Ill, 
Cent.  K.  K.  C:o.  3.)  Iowa,  220 ;  Mobile  etc.  IC.  R.  Co.  r.  Hudson,  SO  Miss. 
672 ;  Brown  v.  Hannibal  etc.  R.  R.  Co.  «3  Mo.  30.) ;  Jones  v.  N.  C.  R,  R. 
Co.  67  N.  C.  122  ;  Bothjj  v.  Houston  etc^.  It.  Tl.  (,'o.  2rt  Tex.  604  ;  Oulpin 
V.  ChlcagD  etc.  R.  R.  Co.  19  Wis.  C04.  Contra,  1  Lome  v.  M.  etc.  R.  R. 
Co.  1  Cold.  72. 

2  Comstock  v.  Dcs  Moines  etc.  R.  R.  Co.  ^  Iowa,  170. 

8  Great  Western  R.  R.  Co.  v.  Morthland,  30  111.  4'il  ;  Indianapolis 
etc.  R.  H.  <.;o.  V.  Means,  14  liid.  80 ;  Hcluu'ir  v.  Chicago  etc.  H.  R.  Co. 
40  Iowa,  «'7  ;  Mobile  etc.  R.  R.  Co.  v.  Hudson,  50  Miss.  572  ;  McKissoclc 
t».  St.  Louis  ^tc.  R.  R.  Co.  73  Mo.  456 ;  Brown  r.  Hanntbul  etc.  R.  R. 
Co.  33  Mo.  80J ;  Scott  v.  W.  etc.  R.  R.  Co.  4  Jones  (N.  C.)  432. 
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4  Mobile  etc.  R.  H.  Co.  v.  Williams,  63  Ala.  695 ;  Sooth  A  N.  Ala. 
R.  R.  Co.  V.  Ha«ood,  Sii  Ala.  647 ;  South  <fe  N.  AIn.  R.  R.  Co.  v.  Brown, 
B3  Ala.  Col ;  Bouth  &  N.  Ala.  R.  R.  Go  v.  Williams,  05  Ala.  74. 

5  Little  Rock  etc.  Ry.  Co.  v.  Payne,  33  Ark.  818. 

6  Atlantic  <&  Qulf  R.  R.  Co.  v.  Griffin,  61  Ga.  11. 

7  Kentucky  Cent.  R.  R.  Co.  t».  Lebas,  14  Bush,  618;  Kentacky 
Cent.  R.  R.  Co.  r,  Talbot,  78  Ky.  421. 

8  Chicago  etc.  R.  R.  Co.  v.  Packwood,  59  Miss.  280. 

9  White  V.  Concord  R.  R.  Co.  30  N.  H.  188. 

10  Durham  v.  W.  <ft  W.  R.  R.  Co.  82  N.  C.  352 ;  Clark  v.  Weatem 
etc.  R.  R.  Co.  1  Wlnst.  109. 

11  Danner  v.  S.  C.  R.  R.  Co.  4  Rich.  329 ;  Murray  v.  &  C.  B.  B.  Cow 
10  Rich.  227. 

12  Wilson  V.  W.  &  M.  R.  R.  Co.  10  Rich.  52. 

13  Baxter  v.  Boston  etc.  R.  R.  Co.  102  Mass.  383. 

14  Kyser  v.  Kansas  City  etc.  Ry.  Co.  66  Iowa,  207. 
13   Indianapolis  etc.  R,  R.  Co.  v.  Penry,  48  Ind.  128. 

16  Bennett  v,  Chicago  etc.  R.  R.  Co.  19  Wis,  145. 

17  Indianapolis  etc.  Ry.  Co.  v.  Penry,  48  Ind.  128.    See  ante,  {  2BIS. 

18  Howensteln  v.  Pac.  R.  R.  Co,  63  Mo.  3.^ 

19  Georgia  R.  R.  etc.  Co.  v.  Willis,  28  Ga.  317. 

J  299.  Coxuiection  between  negligenoe  and  killii^  mntt 
be  sbown. — The  connection  between  the  negligence  of 
the  company  and  the  injury  must  be  established.^ 
Where  the  only  evidence  in  a  suit  against  a  company 
for  killing  stock  at  a  railroad  crossing  is  the  death  of 
the  animal  and  the  failure  of  the  company's  servants  to 
ring  the  bell  or  sound  the  whistle,  it  is  the  duty  of  the 
court  to  declare  as  a  matter  of  law  that  the  plaintiff  can- 
not recover.*  In  an  action  for  injury  from  not  main- 
taining a  suitable  fence,  where  there  is  no  evidence  as  to 
whether  tho  animal  injured  broke  through  the  fence  or 
went  through  a  gate  left  open  by  the  plaintiff's  servants, 
he  may  be  nonsuited.'  Evidence  that  a  horse  escaped 
from  a  pasture  during  the  night  and  galloped  on  the 
track  for  about  forty  rods,  where  it  was  killed,  is  not 
sufficient  to  fix  liability  on  the  company.*  Where  the 
horse  got  on  the  track  without  the  company's  fault  in 
the  night  and  was  killed,  after  having  run  apparently 
one  hundred  feet  on  the  track,  and  there  was  no  evi* 
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dence  of  negligencei  there  is  nothing  to  submit  to  the 
jury.*  Where  a  horse  escaped  upon  the  track  through 
a  defective  fence,  and  was  found  injured  next  morning, 
and  tliere  was  some  evidence  tending  to  sliow  that  the 
injury  was  suffered  from  another  cause  than  by  collision 
with  a  train,  to  warrant  the  jury  in  finding  for  the 
plaintiff,  there  must  be  a  direct  connection  between  the 
deiectivo  fence  and  the  injury.*  Evidence  that  the  ani- 
mal was  found  beside  the  track  torn  and  mutilated,  and 
that  on  the  track  near  by  there  was  blood  and  cow  hair, 
is  proper  on  the  question  whether  the  cow  was  killed 
by  the  company  or  not.^  Where  there  is  no  direct  evi- 
dence of  a  collision,  nor  of  traces  of  one  along  the  track, 
evidence  to  show  that  such  traces  are  always  found 
when  stock  is  struck  by  the  train  is  not  admissible.* 

1  AloxnndeT  v.  TIftnnlhal  (fe  Rt.  J.  H.  R.  Co.  70  Mo.  404 ;  Lawrence 
V.  liilwuukeo  etc  K.  B.  Co.  42  Wis.  322. 

2  Holman  v.  Chicago  etc  R.  B.  Co.  62  Mo.  562 ;  Moore  v.  Chicago 
etc  R.  li.  Co.  es  Mo.  &S4. 

3  Morrison  v.  N.  Y.  etc.  R.  R,  Co.  .13  Uarb.  568. 

4  Plttsburgli  etc.  Ry.  Co.  t>.  McMullan,  ^7  Ohio  8t.  554. 
9    Campbell  v.  A.  M.  etc.  R.  R.  Co.  4  Hughes,  170. 

6  Holden  v.  Rutland  etc.  R.  R.  Co. .'»  Vt.  2:;7. 

7  Blewett  v.  W.  K.  C.  etc  R y.  Co.  72  Mo.  S.'a 

8  Clarlt  V.  K.  C.  etc  Ry.  Co.  65  Iowa,  455. 

2  803.  Whethier  injury  muat  result  f^om  actual  coIHfiiozi. 
— It  hai  been  held  under  some  statutes  that  the  injury 
must  bo  the  direct  result  of  collision  with  the  train ;  that 
to  warrant  recovery  there  must  be  an  actual  collision 
with  and  the  animal  must  be  struck  by  the  train.^  Thus, 
no  reoo very  can  be  had  where  the  animal  was  not  struck, 
"but  became  so  frightened  by  the  train  as  to  injure  or  kill 
Itself;^  or  in  its  fright  ran  along,  or  jumped  from  the 
track,  and  thereby  sustained  injury.''  And  in  Indiana^ 
It  was  held  that  where  two  mules  tied  together  by  a 
•trap  around  their  necks  were  turned  loose  to  grazei 
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and  only  one  of  tben\  was  struck  by  the  engine,  but 
both  were  dragged  and  killed,  that  the  owner  could 
only  recover  for  the  one  struck.*  A  company  is  not 
liable  where'an  animal  is  killed  in  attempting  to  extri- 
cate it  from  a  trestle  into  which  it  ha^s  fallen  ; »  nor  where 
from  its  neglect  to  properly  maintain  a  fence,  the  plaint- 
ilf's  mule  put  his  foot  into  a  small  hole  in  the  ground 
between  two  ties,  thus  breaking  his  leg.^  The  injury 
must  l>3  the  direct  result  of  the  running  of  the  road,  but 
no  collision  between  the  train  and  the  animal  is  neces- 
sary J  This  was  so  held  where  a  mare  fleeing  along  the 
track  was  injured  at  a  tie  bridge,®  and  where  two  mares 
in  being  removed  from  such  a  tie  bridge  by  the  train 
hands  sustained  further  injury." 

1  Chicago  &  N.  W.  R.  R.  Co.  v.  Taylor,  8  111.  A  pp.  108  ;  Indi- 
ana etc.  Ry.  Co.  v.  Sch(?rtz,  12  111.  App.  :W4 ;  Ohio  etc.  R.  R.  Co.  v. 
Cole,  41  Ind.  3:il ;  Pittsburgh  etc.  Ry.  Co.  v.  Troxell,  57  Ind.  246;  Cin- 
cinnati etc.  R.  R.  Co.  V.  Bartlett,  58  Ind.  572  ;  Louisville  etc.  Ry.  Co, 
V.  Smith.  58  Ind.  575 ;  Peru  etc.  R.  R.  Co.  v.  Haskett,  10  Ind.  409 ; 
Baltimore  etc.  R.  R.  Co.  v.  Thomas,-  00  Ind.  107 ;  Indianapolis  etc. 
R.  R.  Co.  V.  McBrown,  46  Ind.  22J ;  Lafferty  v.  Hannibal  eta  &.  B. 
Co.  44  Mo.  291. 

2  Baltimore  etc.  Ry.  Co.  v.  Thomas,  60  Ind.  107. 

3  Lafferty  v,  Hannibal  etc.  R.  R.  Co.  44  Mo.  291 ;  Ohio  etc.  R.  R. 
Co.  V.  Cole,  41  Ind.  3;il  ;  Indiana  etc.  Ry.  Co.  SchertE,  12  111.  App.  a04 ; 
Chicago  &  Mo.  Ry.  Co.  v.  Taylor,  8  111.  App.  108. 

4  Jelfersonville  etc.  R.  R.  Co.  v.  Downey,  61  Ind.  287. 

5  Seibert  v.  Mo.  etc.  Ry.  Co.  74  Mo.  565. 

6  Nelson  v.  Chicago  etc  Ry.  Co.  30  Minn.  74. 

7  Atchison  etc.  R.  R.  Co.  v.  Jones,  20  Kan.  627. 

8  Atchison  etc.  R.  R.  Co.  v.  Jones,  20  Kan.  S27. 

9  Atchison  etc.  R.  R.  Co.  v.  Sdwards,  20  Kan.  SSL 

§  SOI.  Evidence  of  iiuuffioienoy  of  fence. — In  an  action 
against  a  railroad  company  the  allegation  that  the  track 
was  not  fenced  is  a  material  one,  and  must  be  proved.^ 
From  the  fact  that  the  defendant's  fences  were  in  such 
a  condition  as  to  allow  cattle  to  pass  through  them,  the 
Jury  may  infer  that  they  escaped  on  the  track  from  de- 
fects in  the  fences.^  Evidence  of  the  condition  of  the 
fence  subsequent  to  the  injury  is  inadmissible,  unless 
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it  can  be  shown  that  there  had  been  no  change.'  Bu^ 
evidence  of  the  condition  of  a  gate  through  which  the 
stock  strayed  on  the  track  and  were  injured,  three  days 
after  the  injury,  was  heid  competent,  it  not  being  shown 
that  its  condition  had  been  changed  daring  the  inter- 
val.* Evidence  of  the  condition  of  the  fence  for  some 
time  previous  should  be  admitted  to  prove  notice  of  its 
condition  to  the  defendant.*  In  an  action  for  an  injury 
from  a  defective  cattle-guard,  evidence  tliat  another 
cattle-guard  constructed  like  the  one  in  controversy 
had  proved  sufficient  is  inadmissible.'  Where  an  ani- 
mal was  killed  at  a  point  where  there  was  no  fence, 
evidence  that  after  the  accident  the  company  erected  a 
fence  where  the  injury  occurred  is  admissible  for  the 
purpose  of  showing  that  the  company  regarded  the 
place  as  one  that  might  be  legally  fenced  J 

1  Indianapolis  etc.  B.  B.  Co.  v.  Wharton,  13  lud.  503 ;  Pittsl;»uigli 
etc.  B.  B.  Co.  Hackney,  53  Ind.  488. 

2  Holtz  V.  M.  &  St.  L.  By.  Co.  29  Minn.  384. 

5  Brentner  v.  Chicago  etc.  By.  Co.  53  Iowa,  62.1. 
4    Mackie  v.  Cent.  B.  B.  Co.  54  Iowa,  540. 

6  Jones  v.  Chicago  &  N.  W.  By.  49  Wis.  352. 

6  Downing  v.  Q|iicago  etc.  B.  B.  Co.  43  Iowa,  96. 

7  Toledo  etc.  Co.  v.  Owen,  43  Ind.  405. 

2  802.  Cattle  straying  from  track  to  adjoining  land.— 
It  has  been  held  that  a  statute  requiring  a  road  to  be 
fenced  did  not  impose  any  liability  for  injury  caused  to 
fields  by  cattle  getting  into  them  in  consequence  of  a 
want  of  a  fence ;  ^  that  such  a  statute  does  not  make  a 
company  liable  for  damage  done  by  cattle  trespassing 
on  its  land,  and  passing  thence  to  the  lands  of  an  ad- 
joining proprietor  by  means  of  such  want.^  On  the 
other  hand,  it  has  been  held  that  the  liability  under 
«tic^  a  statute  extended  not  only  to  cases  where  the 
traveling  public  would  be  endangered,  but  to  the  dam- 
ages sustained  by  an  adjoining  owner,  where  by  reason 
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of  the  failure  to  fence  cattle  stray  on  his  land  and  de- 
Btroy  his  crops.'  Where  through  a  company's  failure 
to  erect  cattle-guards  cattle  entered  and  damaged  the 
land,  the  company  is  liable  for  negligence,  but  not  for 
trespass.^  In  an  action  the  measure  of  damages  is  the 
actual  value  of  the  crop  destroyed ;  *  reasonable  oom- 
pensatlon  for  time  and  labor  necessarily  expended  in 
trying  to  save  the  crop  may  be  recovered.*  In  such  a 
case  the  owner  is  not  bound  to  exercise  extraordinary 
care  to  save  his  crops,  even  though  he  might  have  been 
successful.^  He  cannot  recover  as  part  of  his  damages 
his  expense  in  driving  out  and  herding  the  cattle.' 

1  Clark  V.  Hannibal  etc.  B.  B.  Co.  S6  Mo.  202. 

2  Gowan  v.  St  Paul  etc.  B.  B.  Co.  25  Minn.  328. 

8   Trice  V.  Hannibal  etc.  B.  B.  Co.  49  Mo.  43S. 

4  8t  Lonis  etc.  By.  Co.  v.  Sharp,  27  Kan.  184.  8ee  Donald  v.  Sk 
Z40uis  etc.  By.  Co.  44  Iowa,  157. 

£  Donald  v.  St  Louis  etc.  By.  Co.  44  Iowa,  167. 

6  Smith  V,  Chicago  etc.  B.  B.  Co.  88  Iowa,  518. 

7  Smith  V.  Chicasro  etc  B,  B.  Co.  S8  Iowa,  518. 

8  St  Louis  etc.  By.  Co.  v.  Sharp,  27  Kan.  134. 

f  SOS.  Oars  operated  on  tracks  of  anothiq|  company. — In 
Indiana,  a  company  owning  the  road  is  liable  for  stock 
killed  by  a  train  on  its  track,  without  reference  to  the 
Company  or  persons  who  may  have  been  running  the 
locomotives  or  cars  that  caused  the  inju  ry .<  In  Kansas, 
a  company  failing  to  fence  is  liable  for  the  killing  <^ 
^tock  on  its  road  by  the  engine  of  another  company.* 
The  same  is  true  in  Illinois.*  In  New  York,  it  was  h^d 
that  where  a  company  made  arrangements  with  another 
company  to  run  its  cars  over  the  road  of  the  latter,  and 
its  locomotive  killed  a  cow  of  the  plaintiff,  not  from 
negligence  in  running  the  train,  but  from  the  unfenoed 
condition  of  the  track,  that  the  company  owning  the 
locomotive  was  not  liable.*  In  Missouri,  It  was  held 
that  Buch  company  was  liable ;  ^  and  in  Illinois,  in  such  a 
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case  it  was  held  that  such  companies  were  liable.*  In 
New  York,  an  action  lies  against  a  railroad  company  for 
stock  killed  by  one  of  its  locomotives  while  running  on 
the  track  at  an  unfenced  point  of  another  company, 
organized  not  to  become  a  common  carrier,  but  solely  to 
build  a  railroad  through  the  city  for  the  use  of  the  de- 
fendant and  other  companies  running  trains  to  and 
from  the  cily,  and  whose  road  was  owned  and  operated 
solely  by  those  companies.^ 

1  Fort  Wayne  etc.  R.  R.  Co.  v.  Hlnebausti,  43  Ind.  354. 

2  Kansas  City  ct-^.  R.  R.  Co.  v.  Ewing,  23  Kan.  273  ;  ludicnapolto 
«tc.  R.  11.  Co.  V.  Soiornon,  2J  Kan.  R.-i. 

3  Toledo  etc.  Ry.  Co.  t^  Rumibold,  40  111.  143. 

4  Parker  v.  Hensselaer  etc.  li.  R.  Co.  13  Er.rb.  315 

5  Farley  r.  St.  LouJs  etc.  Ry.  Co.  72  IIo.  CCa. 

«    Illinois  Cent.  R.  R.  Co.  c-.  Ilanoaso,  C3  111.  272. 
7    Tracey  v.  Troy  etc.  R.  R.  Co.  38  N.  Y.  433, 

I  804.  Itoads  ran  by  agents,  lessees,  recedvcrs,  ot3.  —  A 
railroad  company  running  the  road  of  another  company 
under  a  contract  is  an  agent  of  the  latter  company ;  and 
the  neglect  of  such  agent  of  the  duty  to  erect  and  main- 
tain fences  is  chargeable  to  the  company  owning  the 
road.^  Where  a  company  agreed  with  individuals  that 
Ihcy  might  run  the  road  at  their  own  texpense,  and  re- 
ceive the  receipts,  *'  the  trains  to  be  run  under  the  di- 
rection of  the  company  and  under  their  control,"  the 
company  is  liable  for  the  loss  of  a  horse  through  the 
ivant  of  a  fence.^  In  Indiana,  formerly  one  company 
running  in  its  own  name  another's  road  was  not  liable 
for  stock  killed  thereon.'  This  rule  has  been  changed.* 
In  Illinois,  where  a  road  belonging  to  one  company  is 
operated  by  another,  either  is  liable  for  the  killing  of 
animals  which  stray  upon  its  track.*  In  California,  the 
liability  for  killing  stock  from  want  of  a  fence  remains 
to  a  company  that  has  leased  i!;3  road  and  rolling  stock.* 
Tho  same  is  true  in  Kansas.^    In  Iowa,  where  both  lessor 
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and  lessee  operate  trains  on  the  road  at  the  same  time, 
each  is  liable  only  for  the  stools  killed  by  its  own  trains.' 
In  New  York,  a  company  which  has  parted  with  the 
possession  and  control  of  its  road  under  a  lease  con- 
taining a  covenant  that  the  lessee  shall  keep  up  the 
fences,  is  not  liable  for  damages  from  the  lessee's  neg- 
lect to  repair  fences  which  are  in  good  order  at  the  time 
of  the  lease  and  the  surrender  of  possession.*  In  Iowa, 
an  owner  and  lessee  operating  trains  on  the  same  track 
is  each  liable  for  damage  done  by  its  trains.'*  In'  Wis- 
consin, the  lessee  of  a  road  running  it  for  his  own. 
benefit  assumes  all  the  public  responsibilities  of  tlie 
company,  and  will  be  liable  for  damages  to  cattle  escap- 
ing onto  the  road  through  the  want  of  proper  fences." 
In  New  York,  a  company  which  has  leased  the  road  of 
another  company  and  has  the  "exclusive  right  to  run, 
operate,  and  control "  such  road  for  a  term  of  fifty 
years,  and  has  built  and  maintained  fences,  is  respon- 
flible  for  stock  killed  through  defects  in  them."  The 
same  has  been  held  in  Iowa."  In  Indiana,  an  action 
will  lie  against  a  company  for  damages  from  a  failure  to 
fence,  though  at  the  time  the  road  is  operated  and  con- 
trolled by  a  receiver  in  bankruptcy ;  '*  and  service  of 
process  in.  such  a  case  on  the  conductor  of  a  train  pass- 
ing through  the  county  is  sufiacient,  though  the  con- 
ductor be  employed  and  controlled  by  the  receiver.'* 
In  Kansas,  a  company  failing  to  fence  before  the  ap- 
pointment of  a  receiver,  is  liable  after  his  discharge  for 
stock  killed  through  want  of  such  fence.'*  A  comi>any 
Is  not  Lable  for  stock  Idlled  after  the  property  had  been 
sold  under  foreclosure  to  another  company.'^  Trustees 
under  a  mortgage  taking  x>ossession  and  operating  a 
road  are  bound  to  construct  and  maintain  fences ;  and 
for  their  failure  to  do  so  a  land  owner  may  maintaia 
his  action.'* 
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1  Bay  City  etc  H  R.  Co  v  Anstin.  21  Mich  890. 

2  Wymanv  Penobscot  etc  R  U  Co  46  Me  162 

8  Cincinnati  etc  R  R.  Co  v  Bunnell,  61  Ind  183 ;  Cincinnati  etc. 
R  R  Oo  v  Norris.  61  Ind  '2S5;  PittHburgh  etc  Ry.  Co.  v.  Hannon.  O 
lud  417, 

4  nttfiburgh  etc  "By  Co  v.  Currant.  61  Ind  88. 

5  ISast  St.  Louis  etc  Ry.  Co  v  Gerber  82  111.  632. 

6  Fontaine  v  S.  P.  R,  R.  Co  64  Cal  M5. 

7  St  Louis  etc.  Ry.  Co  v  Curl.  28  Kan  622. 

S    Stephens  v.  The  D  etc.  R.  Co  36  Iowa.  327. 

U  Detchett  v.  Spuyten  Duyvil  etc.  R.  R.  Co.  67  N.  Y.  425 ;  revers- 
te«8.  C  5  Hull,  16a. 

20    Clary  v.  I  Midland  R.  R  Co  37  Iowa,  844. 

11  McCaU  V.  Clxamberlaln,  13  Wis.  637. 

12  Tracy  v  Troy  etc.  R.  R.  Co.  M  Barb.  529. 

13  Stewart  v.  Chicago  etc  R.  R.  Co.  27  Iowa,  282.  Compare  Liddle 
»  Keokuk  etc.  R  it.  Co.  2;iIowa-  378. 

14  Indianapolis  etc.  R.  R.  Co.  r.  Ray,  51  Ind.  269 ;  McKlnney  v, 
Ohio  etc.  R.  K.  Co.  22  Ind.  m ;  Ohio  etc.  R.  R.  Co.  v.  Fitch,  20  Ind.  406; 
Lioulsvllle  etc.  H.  R.  Co.  v.  Cuuble,  4H  lud.  277. 

15  Louisville  etc.  R.  R.  Co.  v.  Cauble.  46  Ind.  297. 

16  Kansas  Pac.  Ry.  Co.  v.  Wood,  24  Kan.  619. 

17  Western  R.  R.  Co.  v.  Davis,  66  Ala.  678. 

18  Jones  v.  Scligman,  16  Han,  230  ;  S.  C.  81  N.  Y.  190. 

I  805.  Dama^^,  measore  of.  —  In  an  action  for  the  loss 
of  stock  through  the  failure  to  fence,  or  for  negligently 
running  the  train,  the  plaintiff  can  recover  only  to  the 
extent  of  the  injury  done.^  Where  the  injury  is  the 
<disablenient  of  a  horse  for  two  weeks,  the  oompensa- 
tioo.  may  include  reasonable  hire  for  the  time  and  the 
juaking  good  any  diminution  of  his  market  value  from 
4h0  permanent  effect  of  the  injury.'  The  company  is 
liable  for  the  value  of  the  stock  killed  with  interest.' 
TJmder  the  Texas  statutes  interest  is  not  allowable/  In 
Kansas,  the  plaintiff  may  recover  attorney's  fees.^  It 
is  not  necessary  that  the  plaintiff  should  surrender  the 
injured  animal  to  the  plaintiff.*  But  if  it  is  used  or 
^ven  away  by  the  plaintiff,  the  value  of  the  carcass 
should  be  deducted.^  Where  animals  fit  for  beef  are  not 
4ElIled,  nor  so  injured  but  that  they  are  of  value  for  food. 
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it  is  the  duty  of  the  owner  to  dispose  of  them  to  the  best 
advantage ;  he  has  no  right  to  abandon  thesn  wantonly 
and  then  claim  their  full  value ;  the  criterion  of  dam- 
ages in  such  a  case  is  the  difference  between  the  value 
of  the  cattle  as  injured,  and  their  value  before  injury.* 
But  one  who^e  animals  have  been  killed,  and  who  doea 
not  discover  their  bodies  till  swollen,  is  not  bound  to 
use  diligence  to  dispose  of  the  same  to  entitle  him  to  re- 
cover their  full  value.*    The  plaintiff  can  only  recover 
damages  up  to  the  time  of  the  trial,  and  not  prospective 
damages.i<^    A  company  is  liable  as  for  a  killing  where 
the  animal  is  so  badly  wounded  that  it  cannot  recover 
and  the  owner  kills  it  to  put  it  out  of  suffering.*^    In 
some  of  the  States  statutes  have  been  passed  inflicting 
the  penalty  of  double  damages  ux>on  railroad  companies 
for  killing  stock;  such  statutes  are  not  unconstitu- 
tional."   They  do  not  deprive  a  party  of  his  property 
"  without  due  process  of  law." "    Either  the  court  or 
the  jury  may  double  the  actual  damages  found."   Stat- 
utes allowing  double  damages  do  not  apply  where  cattie 
from  a  wrecked  train  were  necessarily  turned  into  a 
field  in  extricating  them,  but  removed  away  as  soon  a» 
possible.»5 

1  Jackson  v.  St.  LouIb  etc  By.  Co.  74  Mo.  G28. 

2  Atlanta  etc.  B.  B.  Co.  v.  Hudson,  62  Oa.  679.    See  GBIett  v.  W» 

B.B.  Co.  8  Allen,  560. 

3  Lackin  v.  Del.  etc.  Co.  22  Hun,  800 ;  Varco  v.  Chicago  He.  Bf.  Ok 

80  Minn.  Id. 

4  Houston  etc.  B.  B.  Co.  v.  Muldrow,  54  Tex.  238. 

5  Central  Branch  etc.  B.  B.  Co.  v.  KIchoIs,  24  Kan.  2A 
i  Jackson  v.  St.  Louis  etc.  By.  Co.  74  Mo.  626. 

7  Case  v.  St.  Louis  etc.  B.  B.  Co.  75  Ma  668. 

8  Illinois  etc.  B.  B.  Co.  v.  Finnigan,  21  IlL  646w 

9  Bockf ord  etc.  B.  B.  Co.  v.  Lynch,  67  111.  149. 

10  Phelps  V.  New  Hampshire  etc.  Co.  48  Conn.  458. 

11  Atchison  etc.  B.  B.  Co.  v.  Ireland,  19  Kan.  40S. 

12  Spealman  v.  Mo.  Pac  By.  Co.  71  Mo.  434 ;  Tredway  tt  S,  G* 
St.  P.  B.  Co.  43  Iowa,  627. 
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13  Cairo  &  St  Louis  etc.  R.  B.  Co.  v.  Peoples,  02  III.  97 ;  Cairo  dfc  St 
Ix>uis  B.  B.  Co.  V.  Warrington,  92  111.  245. 

14  Memphis  etc.  R.  B.  Co.  v.  Carley,  39  Ark.  246. 

15  Grau  v.  St  Louis  etc  B.  B.  Co.  54  Mo.  240. 

2  806.  Iignries  to  trains  by  trwpusing  animals. —  One 
who  carelessly  permits  his  cattle  to  wander  on  a  track 
at  night  at  a  time  when  a  train  might  be  expected,  is 
guilty  of  such  negligence  that  he  is  liable  for  injury 
done  to  a  train  which  was  badly  damaged  by  colliding 
with  them,  and  was  thrown  off  the  track.  ^  Similarly 
if  the  owner  of  cattle  permit  them  to  wander  at  large 
in  the  vicinity  of  a  railway  crossing,  the  road  being 
properly  fenced,  and  they  wander  upon  the  track  and 
are  run  over  by  a  train  without  any  fault  on  the  part  of 
the  servants  of  the  company,  and  the  train  is  damaged 
thereby,  the  owner  of  the  cattle  is  liable  to  the  company 
for  the  injury  done.*  Where,  however,  the  animals 
stray  upon  the  track  in  consequence  of  the  company's 
failure  to  perform  its  statutory  duty  to  fence,  the  owner 
is  not  liable  for  damage  done  to  a  servant  managing  the 
train  through  collision  with  them.' 

1  Housatonic  etc.  B.  Co.  v.  Snowies,  30  Conn.  813. 

2  Sniram  v.  Pittsburgh  etc.  By.  Co.  28  Ind.  244 ;  Chicago  etc. 
B.  B.  Co.  V.  Cuirmann,28  111.  513,  gemble. 

8   Sherman  v,  Anderson,  27  Kan.  888 ;  CbUd  v.  Heam,  Law  B.  9 
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{  317.  Dangerous  well  holes  in  land. 

I  318.  Persons  on  land  under  license  or  trespaaslng. 

{  319i  Liability  as  between  landlord  and  tenant. 

{  32a  Evidence. 

2  807.  Oenaral  obligation  of  owner  innse  of. — No  one 
will  be  answerable  for  the  consequences  of  enjoying  his 
own  property  in  the  way  such  property  is  usually  en- 
Joyed,  unless  an  injury  results  to  another  from  the  want 
of  proper  care  or  skill  on  his  part.^  An  owner  of  realty 
is  not  liable  for  injuries  resulting  from  its  nature,  con- 
dition, or  use  upon  any  different  principle,  or  to  any 
greater  extent  than  the  owner  of  personal  property.' 
But  if  he  suffers  a  nuisance  to  be  created  or  continued 
by  another  on  or  adjacent  to  his  premises,  in  the  pro- 
secution of  a  business  for  his  benefit,  when  he  has  the 
power  to  prevent  or  abate  the  nuisance,  he  is  liable  for 
an  injury  resulting  therefrom.*  He  is  not  liable  for  the 
acts  of  those  not  his  servants  in  relation  thereto.*  Where 
a  person  has  no  control  over  the  property  lying  on  a 
declivity  above  and  adjoining  his  lot,  nor  over  the  per- 
sons /Who  occupy  it,  and  without  any  fault  of  his, 
offensive  water  thrown  upon  the  upper  lot  flows  natur- 
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ally  across  his  premises  onto  a  lot  lying  below,  he  is 
not  amenable  to  the  owner  of  such  lot  for  the  dama<xe 
which  ensues.^  The  principle  on  which  owners  are 
liable  for  acts  of  negligence  in  the  use  thereof  U  that 
they  are  bound  to  keep  their  property  ia  such  n  con- 
dition that  persons  who  are  lawfully  on  the  liremises 
shall  not  be  injured.^ 

1  BodcIifiT  V.  Mayor  etc.  of  Brooklyn,  4  N.  Y.  135. 

2  Shearman  <fe  Rcdficld  IN^oglteenee,  }  405. 
8    Matheny  v.  Wolfife,  2  Duval,  137. 

4  Earle  v.  Hall,  2  Met.  3S3. 

5  Brown  v.  LIcAIltstcr,  33  CaL  573w 

6  Baker  t».  Bjo-nc,  58  Barb.  438. 

^  808.  Ganeral  duty  m  oroctin^  building.— When  a 
person  erects  a  building  to  rent,  he  is  bound  to  employ 
reasonable  skill  and  diligence  in  the  erection  thereof, 
regard  being  had  to  the  uses  and  purposes  for  which  it 
was  designated.^  He  is  liable  for  the  negligent  acts  of 
persons  employed  in  making  erections  upon  it  for  his 
benefit,  though  the  relation  of  master  and  servant  did 
not  exist.'  In  constructing  a  brick  wall  abutting  on  a 
highway,  he  should  provide  safeguards  against  the  fall 
of  bricks.'  In  an  action  for  an  injury  occasioned  by  H 
derrick  used  by  workmen  on  the  defendant's  house,  it 
Is  error  for  the  presiding  judge  to  cliarge  that  it  is  the 
duty  of  the  owner  to  cause  barricades  to  be  placed  to 
prevent  persons  from  passing  by,  or  to  place  a  person 
there  to  give  warning  to  persons  passing  by,  for  the  de- 
fendant is  not  restricted  to  these  methods  of  giving 
warning,  and  may  use  any  other  proper  precaution.* 
It  is  the  duty  of  the  owner  or  occupant  of  a  building  to 
maintain  it  in  such  a  condition  that  those  persons  whom 
he  invites  there  shall  not  be  injured  by  any  defect  in 
the  building.^ 

1  Godley  V.  Hagerty,  20  Pa.  St.  337. 

2  Mayer  etc.  of  N.  Y.  v.  Bailey,  2  Denlo,  433. 
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8   Ja^er  t;.  Adaxna,  123  Maaa.  26. 

4    Varderpool  v.  Hudson,  28  Barb.  196w 

6   Homer  v.  Everett,  47  N.  Y.  Super.  29d, 

J  809.    Excavating^  preparatory  to  ereoting  Imildliig. — 
It  is  a  common  principle  of  the  civil  and  of  the  oominon 
law  that  the  proprietor  of  land,  unless  restrained  by 
covenant  or  custom,  has  the  entire  dominion,  not  only 
of  the  soil,  but  of  the  space  above  and  below  the  sur- 
face to  any  extent  he  may  choose  to  occupy  it.*    As  a 
general  rule,  he  is  not  bound  to  continue  the  support 
which  his  land  gives  to  a  stinicture  upon    or  other 
artificial  arrangement  of  adjoining  land,  and  is  there- 
fore not  liable  for  the  natural  consequences  of  his  'with- 
drawing this  support,  yet  in  doing  so  he  must  act  with 
such  care  and  caution  that  (as  nearly  as  by  reasonable 
exertion  it  is  possible  to  secure  such  a  result)  his  neig^h- 
bor  shall  siilfGr  no  more  injury  than  would  have  accrued 
if  tlie  structure  had  been  put  where  it  is  without  ever 
having  had  the  support  of  his  land.*    A  person  on  bnild- 
ing  a  house  contiguous  and  adjoining  to  the  house  of 
another,  may  lawfully  sink  the  foundation  of  hts  house 
below  the  foundation  of  his  neighbor,  and  is  not  liable 
for  any  consequential  damage,  provided  he  has  used  due 
care  and  diligence  to  prevent  any  injury  to  the  house  of 
the  other.'    Where  one  built  a  house  on  his  own  land 
within  two  feet  of  the  boundary  line,  and  some  ywirs 
after  the  owner  of  the  adjoining  land  dug  so  deep  into 
his  own  land  as  to  endanger  the  house,  and  its  owner 
on  that  account  left  it  and  took  it  down,  no  action  lieft 
for  the  damage  done  to  the  house.^    In  New  York,  It 
was  held  that  a  man  may,  for  a  lawful  purpose,  dig  in 
his  own  soil  so  near  to  the  land  of  another  as  to  unsettiA 
the  foundation  of  a  building  thereon  without  being 
liable  to  an  action  for  the  injury .*    The  plaintifif  of 
course  cannot  recover  where  in  consequence  of  an  exoa- 
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vation  he  has  made  an  adjoining  hank  Mis  U|>on  and 
injures  a  house  he  is  erecting.'  An  owner  of  land  ex- 
cavating therein  within  a  foot  or  two  of  the  public 
Btreet,  and  using  no  precaution  against  the  danger  of 
faUing  into  it,  is  not  liable  to  one  who  passing  in  the 
night-time  went  over  the  line  of  the  street,  fell  into  the 
excavation,  and  was  injured.^  Negligence  is  not  pre- 
sume from  the  mere-fact  that  the  defendants  mH^de  an 
excavation,  and  tliat  the  plaintiff's  building  near  by 
cracked  and  sunk.^  Persons  excavating  sand  In  a  neigh- 
borhood where  there  are  many  small  children  are  bound 
to  take  measures  to  keep  them  away.*  Evidence  that  it 
was  not  customary  among  builders  not  to  erect  greater 
ItMurriers  before  similar  excavations  is  not  admissiblej* 

1  TharSton  v.  Hancock,  12  Mass.  224. 

2  Shearman  &  BedfieM  Negligence,  $  497. 
8    PantoA  V.  Holland,  17  Johns.  01 

4  Thai«Mti  V.  Hancoeki  12  H;»ss.  220. 

5  Baddiff  v.  Ma.yor  etc  of  Brooklyn,  4  N.  T.  VSOt 

6  Smith  V.  Hardesty,  81  Mo.  411. 

7  Howlan^i  v.  Vincent,  10  Met  371. 

8  Ward  r.  Andrews,  3  l^o.  App.  275. 

9  Fink  V.  Mo.  Furnace  Co.  10  Mo.  App.  6], 
.  10  KocBter  «.  Ottumwa,  34  Iowa,  41. 

2  810,  Approaches  to  Tmildingt,  rkvlU,  cellars. -« A 
party  letting  his  hall  for  a  public  purpose  holds  out  to 
the  pul>IiG  that  it  is  safe,  and  he  is  bound  to  exercise 
proper  care  in  providing  safe  arrangements  for  the  en- 
trance and  departure  of  those  invited  thereto.^  Those 
engaged  in  business  constructing  approaches  to  their 
places  of  business,  knowing  the  same  to  bo  defective,. 
are  liable  for  damages  sustained  tlierefrom.  -  One  let- 
ting a  hall  for  public  purposes  is  liable  to  one  stepping 
off  an  unguarded  piazza,  the  door  upon  which  occupied 
the  same  relative  position  to  an  upper  flight  of  stairs  as 
«lid  the  street  door  to  the  lower  flight.^    And  where  • 
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mill  compaay  owned  a  strip  of  land  through  yrhleh  it 
constructed  a  canal  and  built  a  platform  over  the  same, 
and  granted  to  tenants  of  its  mill-sites  along  the  canal 
a  right  of  way  over  the  platform,  it  must  keep  the  plat- 
form in  repair.^    But  unless  a  person  is  under  some 
public  duty  to  repair  a  way,  e\ep.  though  to  his  placo 
of  business,  he  will  not  be  liable  on  failing  to  do  so 
for  an  injury  caused  thereby  to  others.*    Where  an 
area  on  a  sidewalk  is  not  properly  protected  so  that  a 
foot  passenger  falls  into  it  and  is  injured,  the  owner  of 
the  premises  is  liable.'    Where  the  owner  constructs  a 
vault  under  and  opening  into  a  highway  in  front  of  his 
premises,  and  covered  only  by  a  movable  grating  with- 
out fastenings,  he  is  liable  for  injury  sustained  by  one 
falling  into  the  opening.^    Under  a  city  ordinance  al- 
lowing an  extension  of  vaults  under  sidewalks,  pro- 
vided they  are  kept  covered,  one  who  extends  his  vault 
and  leaves  it  uncovered  is  responsible  to  one  falling 
into  it  while  using  due  care.^    One  who  digs  a  cellar 
under  the  sidewalk  of  a  public  street  in  front  of  his 
property,  and  leaves  it  in  an  unl^nished  state  during  a 
storm,  whereby  water  was  turned  and  flowed  into  tjie 
cellar  of  an  adjoining  proprietor,  and  merchandise  wis 
injured,  is  liable.*    Whether  the  use  of  cellar  doors  m 
opening  them  and  leaving  them  open  has  been  proper 
and  legitimate  for  the  owner's  business,  or  capricioos 
and  unnecessary,  and  if  legitimate,  whether  habitaally 
used   so  negligently  as  to  endanger  passengers,  are 
questions  of  the  jury.*® 

1  Camp  V.  Wood,  76  N.  Y.  92. 

2  Buckingham  v.  Fisher,  70  111.  12L 
8    Camp  V.  Wood,  78  N.  Y.  02. 

4  Naah  v.  Minneapolis  Mill  Co.  24  Minn.  fiOL 

5  Buckingham  v.  Fisher,  70  111.  121. 

6  Mcllvalne  v.  Wood,  2  Handy,  168. 

7  Anderson  v.  Dickie,  1  Rob.  (N.  Y.)  »;  26  How.  Pr.  M.  8m 
Beardsley  v.  bnrann,  4  McLean,  333L 
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8  Beardsley  v.  Swann,  4  McLean,  833. 

9  KelAon  v.  Godfrey,  12  111.  20. 

10    Chapman  v.  Miiyor  etc  of  Macon,  55  Ga.  sas. 

r  1 

^■k   . 

2  811.  Stair-wajB,  trap-doorn,  fire-escapes.— In  the  ab- 
sence of  any  enactment  prohibiting  exterior  basement 
stair- ways,  or  requiring  them  to  be  guarded  by  a  gate, 
the  leaving  of  ti:^e  entrance  open  at  the  end,  and  for  the 
width  of  the  top  step,  is  not  negligence.^  A  landlord 
who  lets  rooms  in  a  building  to  different  tenants,  with 
a  right  of  way  in  common  over  a  staircase,  is  bound  to 
use  reasonable  care  to  keep  the  staircase  in  repair ;  and 
if  he  fails  to  do  so  he  is  liable  for  injuries  sustained  by 
a  tenant  while. in  the  exercise  of  reasonable  care ;  and 
the  fact  that  the  tenant  uses  the  staircase  after  knowing 
that  it  is'  in  a  dangerous  condition  is  not  conclusive 
that  he  is  not  in  the  exercise  of  due  care.'  Persons  en- 
gaged in  business  who  have  trap-doors,  known  to  be 
unsafe,  where  their  customers  must  necessarily  pass, 
and  such  defects  are  concealed,  will  be  liable  for  dam- 
ages sustained  therefrom.'  Actual  proof  that  the  owner 
knew  the  hole  was  unguarded  is  not  necessary,  as  it  is 
liis  duty  to  let  no  one  go  within  the  peril  of  a  pit-fall.* 
Where  the  upper  stories  of  a  store  are  verbally  leased 
by  owners  who  occupy  the  lower  stories,  with  the  un- 
derstanding the  lessee  is  to  have  the  right  to  use  one  of 
the  entrances  leading  to  the  leased  premises  in  which 
there  is  a  trap-door  belonging  to  the  owners  and  used 
for  hoisting  goods,  the  owners  are  liable  in  damages  to 
a  person  having  lawful  occasion  to  pass  to  the  upper 
rooms,  who  while  using  due  care  is  injured  by  reason 
of  their  failure  to  take  precautions  against  accident.' 
Where  a  plaintifif  was  in  a  store  as  a  customer,  and  a 
clerk  invited  her  to  walk  into  a  dark  part  of  the  store 
in  which  there  was  an  open  trap-door,  through  which 
she  fell,  the  defiBndant  ia  liable.^    Where  the  plaintiff 
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was  injured  by  falling  tlirough  defendant's  txap-door 
in  a  factory  in  a  portion  of  the  building  not  mpen  to  the 
public,  but  designed  only  for  workmen,  and  there  is  no 
evidence  that  the  plaintiff  entered  in  consequence  of 
any  invitation  or  inducement,  express  or  implied,  he 
cannot  recover  J  An  owner  of  a  tenement  house  neg- 
lecting to  comply  with  a  statute  requiring  him  to  pro- 
vide flre^-eseapes  is  liable  to  any  oocupa&t  who  suffers 
injury  for  want  of  one.*  If  a  statute  requires  such  fire- 
escapes  **  as  shall  be  directed  and  approved  by  the  com- 
missioners,'^ a  general  order  by  the  commissioners 
directing  how  they  shall  be  constructed  is  sufficient  to 
make  an  owner  liable  for  not  providing  them.* 

1  Baeschlng  v.  St.  Louis  O.  L.  Co.  6  Mo.  App.  85,  §emUe, 

2  Loonejr  v.  McLean,  129-Ma8S.  83  ;  37  Am.'Beli.  29& 
8   Buckingham  v,  Fteber,  70  III.  12L 

4    Dunn  tF.  Daiant,  9  Daly,  389. 
6   xaiiott  V.  Fray,  10  Allen,  378. 

6  Freer  v.  Cameron,  4  Rich,  228. 

7  Zoebisch  v.  Tarbell,  10  Allen,  386.     Compaq  IHarce  v.  WStt- 
conOi,  4S  Vt.  127. 

8  Willy  V.  MuUedy,  6  Abb.  N;  C.  97. 

9  Willy  V.  Mulledy,  6  Abb.  N,  G.  97 

2 'Sit;  TTnfiniihed  huHdiiigr.*^ Where*'  pbrty  is  en-<- 
gaged  in  erecting  a  house  upon  his  own  ground^  he  Is 
not,  nor  are  his  workmen,  bound  to  put  up  tempotary 
partitions  about  stair-'waysi,  nor  floors  across  beams,  nor 
use  other  means  for  the  protection  of  intrtiders  who 
voluntarily  enter  the  unfinished  house  and  venture  to 
walk  across  the  beams  or  around  its  well  holes.^  Where 
the  owner  of  lots  of  ground,^  upon  the  rear  of  whleh  are  * 
buildings  occupied  by  his  tenimts,  opens  a  way  which 
they  use  for  their  ingress  and  egress  throujgh  an  adjoin- 
ing lot  while  he  is  improving  the  front  of  the  k>ts  by 
putting  up  buildings,  their  visitors  have  no  suck  right ' 
as  visitors  that  they  can  aver  a  ri^t  t^|Mun  ttaroti|^ 
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the  unfinigfaed  ^'buildings.'  The  plaintiff;  a  oustom- 
houBe  ofi&oer,  had  been  in  the  habit  of  making  use  of  a 
building  in  the  eourse  of  erection  wbicli  was  left  open 
at  both  ends  to  obtain  access  from  the  street  on  one 
side  to.  certain  bonded  vaults  on  the  other,  which  it  was 
his  duty  to  superintend ;  the  defendant  was  a  sub-con- 
tractor  tor  the  pavement  and  other  stone-worlc  on  the 
passages  of  the  building;  the  plaintifif  in  passing 
through  fell  down  an  opening  and  was  injured;  the 
regular  mode  of  access  to  the  vault  was  not  through  the 
passage,  but  thiough  a  gate- way  from  the  street, — it  was 
held  that  no  ^obligation  lay  upon  the  defendant  to  guard 
the  plaintiff  from  such  an  accident ;  end  the  building 
being  unfinished,  if  any  license  could  have  been  inferred 
to  have  been  given,  it  must  be  subject  to  the  obvious 
^sks  incident  to  the  bcdldlng.' 

1  BoQlston  V.  diurk,  8  Smith,  S.  D.  S86. 

2  Boulston  V.  Clark,  3  Smith,  S.  D.  866w 
S    Cattle  V.  Parker,  18  L.  T.  N.  S.  367. 

.  {  813.  El#?atei . — One  who  agrees  to  erect  for  another 
An  elevator  is  liable  to  one  who  is  injured  by  a  defect 
therein.^  Where  an  elevator  in  a  building  is  used  by 
dl£ferent  tenants,  neither  tenant  is  liable  for  its  negli- 
^gent  use  by  the  other  tenants.'  If  there  is  no  affirmative 
proof  showing  specific  acts  of  negligence  on  the  part  of 
jiny  i>artieular- tenant,  neither  of  the  several  tenants  ia 
liable  either  -severally  or  jointly  for  the  injuries  re- 
■flolting  from  such  accidents.'  Where  tlie  plaintiff  fell 
down  an  elevator  opening  and  brought  suit  against  the 
defendant,  one  of  two  occupants  of  the  building,  and  at 
whose  invitation  the  plaintiff  was  rightfully  there,  and 
it  could  not  be  shown  that  the  defendant  had  used  the 
elevator  last,'lt  was  held  that  no  presumption  of  negli- 
^noe  eould  be  a»ised  against  the  defendant,  and  there 
twingno  proof  of  any,  the  plaintiff's  action  could  not 
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be  sustained.^  Where  one  was  charged  with  negligence 
in  not  sufliciently  lighting  the  hail  and  pa<tsage  way  to 
his  place  of  business,  and  in  leaving  open  the  doors  to  his 
elevator  way,  evidence  embracing  a  period  of  two  years 
tending  to  show  at  different  times  the  condition  of  the 
hall  and  the  entrance  way  as  to  light,  whether  more  or 
less  or  none,  the  position  of  the  elevator  giites  and  doors, 
of  what  had  happened  to  others  at  different  times,  and 
their  escape  from  peril,  was  not  admissible.' 

1  Necker  v.  Harvey,  49  Mich.  617. 

2  Donnelly  v.  Jenkins,  9  Daly,  41 ;  8.  C.  68  HoWi  Pr.  2S2. 

5  Donnelly  v.  Jenkins,  68  How.  Fr.  252 ;  S.  C.  9  Daly,  «L 

4    Harris  v.  Perry,  89  N.  Y.  £08  ;  reversing  S.  a  23  Hon,  244. 

6  Parker  v.  Portland  Pub.  Co.  69  Me.  173.    See  Mnllaney  v.  Spence, 
16  Abb.  Pr.  N.  8.  31U. 

I  814.  Falling  of  bmlding,  wall,  platform,  or  comioe,  — 
Where  after  a  building  is  finished  the  owner  kno'ws  of 
defects  in  it  which  unfit  it  for  purposes  for  which  it  is 
intended  to  be  used  by  his  lessee,  and  his  lease  does  not 
stipulate  against  its  being  used  for  such  purposes,  and 
if  while  thus  used  it  suddenly  falls  and  injures  a  laborer 
employed  therein,  he  is  liable.^  One  who  erects  a  build- 
ing  and  leases  it  as  a  warehouse  to  the  United  States 
government,  is  liable  to  an  owner  whose  goods  are 
destroyed  by  the  fall  of  the  building  through  its  unfit- 
ness for  the  purpose,  even  if  the  lease  contained  no  war- 
rants or  statements  of  the  purpose.'  Persons  who  hold 
a  fair  and  erect  structures  are  liable  for  an  injury  which 
such  patrons  may  receive  by  the  breaking  down  or  the 
falling  of  such  structures,  if  caused  by  the  negligent  or 
unskillful  manner  of  their  construction  ;  their  liability 
cannot  in  any  manner  be  affected  by  giving  to  their  fair 
the  name  of  an  old  society.'  The  owner  of  land  with  an 
unsafe  building  upon  it  may  be  held  liable  for  an  injury 
done  by  the  falling  of  a  building  to  the  property  of 
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oocnpant  of  adjoining  land.^  Where  a  person  lawfully 
passing  along  a  street  stops  on  the  door-sill  of  a  house 
fronting  on  the  street  for  the  purpose  of  adjusting  his 
shoe,  and  while  thus  engaged,  his  head  being  within 
the  lines  of  the  street,  without  any  negligence  on  his 
][)art,  is  injured  by  a  brick  falling  on  his  head  in  conse- 
quence of  the  dilapidated  condition  of  the  wall  of  the 
house,  he  has  a  right  of  action  against  the  owner ;  ^  but  an 
owner  is  not  liable  for  the  falling  of  a  defective  cornice 
"where  he  was  unaware  of  the  defects  and  the  cornice 
was  being  used  for  a  purpose  for  which  it  was  not  con- 
structed ;  consequently  he  is  not  liable  to  a  painter  in- 
jured by  the  fall  of  staging  caused  by  the  giving  way 
of  a  cornice  to  which  it  was  fastened.*  The  fact  that  in 
such  a  case  it  was  a  general  custom  among  painters  to 
fasten  their  stagings  to  cornices  does  not  make  the 
ov/ner  liablej  Where  one  hired  a  building  for  a  walk- 
ing match,  in  which  there  was  a  temporary  gallery 
4livlded  into  boxes  capable  of  holding  six,  and  allowed 
the  boxes  to  be  iilled  with  a  boisterous  and  excited 
crowd,  and  while  they  were  moving  about  and  stamp- 
ing the  gallery  gave  way,  no  action  lies  in  favor  of  one 
injured  against  the  lessor  of  the  building.^  In  an  action 
for  an  injury  from  the  falling  of  a  structure,  proof  that 
there  is  no  fault  or  negligence  imputable  to  the  defend- 
ant, and  that  there  was  no  original  imperfection  in  the 
structure,  is  sufficient  to  avoid  liability.*  In  an  action 
for  the  falling  of  a  wall  where  there  is  evidence  that  it 
-was  unskillf  ully  and  negligently  erected,  the  case  should 
be  submitted  to  the  jury,  and  it  is  error  to  dismiss  it  on 
the  ground  that  no  legal  negligence  is  proved.^^ 

1  Godley  v.  Hagerty,  20  Pa.  St.  387. 

2  Carson  v.  Gpdley,  26  Pa.  St.  111. 

3  Latham  v.  Roach,  72  111.  179. 

4  Benson  v.  Suarez,  19  Abb.  Pr.  61  ;  S.  C.  43  Barb.  40a 

5  Murray  v.  McShane,  52  Md.  2:7 ;  30  Am.  Rep.  307. 


i  815  REALT7;  498 

6  Fanjoy  v.  Scales,  20  Cal.  S43. 

7  Fanjoy  v.  Scales,  29  Cal.  248L 

8  Edwards  v.  New  York  etc.  R.  R.  Co.  25  Hnn,flM. 

9  Barton  v.  Davis,  15  La.  An.  448. 

10   Seabrook  v.  Hecker,  2  Rob.  (N.  Y.)  291. 

2  815.  MaehiiiBiy. — The  owner  of  a  dniigerons  ma- 
chine who  leaves  it  in  an  open  spaoe^  though  on  his 
own  land,  where  he  has  reason  to  believe  young  children, 
will  be  attracted  to  it,  must  use  reasonable  care  to  por- 
tect  such  children  from  danger.^  One  who  exercsises  a 
public  trade  or  business  which  requires  the  use  of  a 
steam-engine,  is  responsible  for  any  injury  to  anotiier 
in  consequence  of  its  insufficiency.'  For  an  injury 
done  to  the  horse  of  a  customer  by  the  bursting  of  a 
steam-boiler  at  a  mill,  an  action  may  be  maintained  by 
the  owner  though  the  horse  was  in  possession  of  another 
person.'  Proprietors  of  factories  are  not  entitled  to  use 
steam-whistles  on  their  factories  so  located,  of  such  a 
character  and  used  in  such  manner  as  to  frighten  horses 
of  ordinary  gentleness  when  passing  on  an  adjoining^ 
highway,  and  it  is  not  negligence  to  drive  a  horse  upon 
the  highway  in  the  course  of  one^s  business  in  good  fEuithy 
though  one  knows  that  such  whistle  is  likely  to  be 
blown  at  the  time.*  Where  an  owner  of  a  mill  left  his 
shafting  projecting  through  the  wall  with  cog-wheels 
upon  it  entirely  uncovered,  within  two  feet  of  the 
ground,  and  in  an  open  space  near  the  street,  so  that  a 
child  at  play  was  drawn  between  the  wheels  and  in- 
jured, he  is  liable.^  Where  the  defendant  rented  one 
floor  of  a  building  to  L  for  a  laundry,  and  supplied 
him  with  motive  power  by  a  revolving  shaft  driven  by 
steam,  and  L  erected  a  partition  near  tfad*  shaft,  he  is 
not  liable  to  one  in  L's  employ  who  in  endeavoring  to 
pass  between  the  partition  and  the  shaft  was  caught  by 
the  shaft  and  injured.' 
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1  KeCTe  v.  M.  etc.  R.  R.  Co.  21  Minn.  507.  S.  P.,  MnllAny  v.  Spence^ 
V>  Abb.  Pr.  N.  fcJ.  319. 

2  Spencer  v.  Campbell,  9  Watts  <&  S.  32. 

3  Spencer  v.  Campbell,  9  Watts  &  S.  32. 

4  Knlgtat  V.  Goodyear  Tndia  Rubber  etc.  Co.  88  Conn.  488.  Com'- 
pare  Parke  v.  M.  W.  Co.  42  Conn.  399. 

5  Whlrley  v.  Whlteman,  1  Head,  610. 

6  Ryan  v.  Wilson,  87  N.  Y.  471 ;  S.  C.  63  How.  Pr.  172 ;  41  Am.  Ren. 
984 ;  46  N.  Y.  Super.  273. 

2  816.  DflfeotiTe  plumbing,  rmming  or  dripping  water, 
ioe  thrown  from  roof . — A  defendant  is  liable  for  injury 
done  to  the  plaintiff's  house  by  water  falling  from  his 
defective  eaves.^  If  the  roof  of  a  building  is  so  con- 
structed that  water  which  falls  thereon  is  projected  so 
as  to  be  thrown  over  the  line  of  the  owner's  land,  and 
in  and  upon  the  premises  of  adjoining  proprietor  in 
such  manner  and  quantities  as  to  weaken  and  impair 
the  latter's  wall,  which  in  consequence  falls  upon  the 
building  and  impairs  it,  the  tenant  of  the  building  can- 
not recover  for  injury  caused  to  his  business  thereby.' 
One  who  suffers  injury  by  a  defect  in  a  water  pipe  upon 
the  premises  of  another  adjoining  his  own,  cannot  re- 
cover damages  therefor  without  evidence  of  an  original 
defect  in  the  pipes,  or  want  of  care  in  discovering 
or  repairing  the  defects.'  The  occupant  of  an  upper 
story  must  take  care  that  the  spigot  of  a  water- vent  is 
not  left  open  so  as  to  flood  those  below.^  One  who 
occupies  the  upper  story  of  a  building  is  liable  for  the 
flooding  of  the  goods  of  a  lower  occupant  in  consequence 
of  a  customer  of  the  defendant's  leaving  a  water-cock 
on.^  The  plaintiff  must  show  that  the  flooding  took 
place  through  the  negligence  of  the  defendant.'  This 
is  not  sufficiently  shown  where  the  defendants  had 
temporary  permission  to  occupy  the  upper  floor  from 
the  tenant,  the  tenant  having  control  of  the  premises, 
and  under  an  agreement  that  the  defendants  were  to 
leave  before  the  tenant,  and  not  to  enter  in  the  mom- 
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ing  till  after  he  opened  up.^  Where  one  has  a  hydrant 
on  his  premises,  and  water  runs  from  it  and  through 
the  floor  into  the  story  beneath  him,  and  injures  the 
occupant  there,  this  is  prima  facie,  and  sufficient  evi- 
dence of  negligence."  It  is  negligence  in  the  highest 
degree  to  throw  snow  and  ice  from  a  roof  into  the 
thoroughfare  of  a  crowded  city  without  using  some 
precautions  against  accident.' 

1  Bellows  V.  Sackett,  15  Barb.  96L 

2  Martin  v.  Simpson,  6  Allen,  102. 

3  Terry  v.  New  York,  6  Bosw.  504. 

4  Killion  v.  Power,  51  Pa.  St.  429. 

5  KUllon  V.  Power,  51  Pa.  St.  429. 

6  Ortmayer  v.  Johnson,  45  III.  46a 

7  Moore  v.  Qoedel,  7  Bosw.  591. 

8  Warren  v.  Kauffman,  2  Phlla.  2S8. 

9  Althorf  V.Wolfe,  22  N.Y.  855. 

I  817.  Bangeroiifl  well  holes  in  land. — The  owner  of 
premises  is  liable  to  one  who,  being  lawfully  on  the 
premises,  sustains  injury  from  falling  into  a  well  hole 
therein.^  In  a  suit  against  the  owner  of  an  unenclosed 
suburban  lot,  being  part  of  a  common  used  for  grazing 
cattle,  who  having  begun  to  dig  a  well  there  had  left  it 
insufficiently  covered  so  that  the  plaintiff's  horse  fell 
into  the  same,  whether  the  suit  can  be  maintained  de- 
pends upon  the  degree  of  probability  there  was  that 
such  an  accident  might  happen  from  thus  leaving  the 
well  exposed,  considered,  perhaps,  in  connection  with 
the  usefulness  of  the  act  or  the  thing  causing  the  dan- 
ger.^ A  defendant  owned  an  abandoned  and  unen- 
closed brick  yard  with  an  open  and  unguarded  but 
plainly  visible  well  in  it,  about  eighty  feet  from  the 
nearest  highway ;  the  public  were  accustomed  to  cross 
the  yard  but  the  paths  were  somewhat  distant  from  the 
well ;  the  nearest  dwelling  was  three  hundred  yards 
distant;  the  lot  was  a  common  place  of  resort  for  chil- 
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dren  and  adults  ;  a  boy  of  eight  was  found  drowned  in 
a  well,  having  evidently  been  fishing  in  it  by  daylight ; 
it  was  held  that  no  action  would  lie.' 

1  Homer  v.  Everett,  47  N.  Y.  Super.  298. 

2  Young  V.  Harvey;  16  Ind.  814.    See  Caulklns  v.  Mathews,  5  Kan. 

8   GOlesple  v,  McQowan,  100  Pa.  St  144 ;  45  Am.  Rep.  36& 

I  818.    PersonB  on  land  nndor  lioeiiBe  or  trespassing.— 
A  mere  passive  acquiescence  on  the  part  of  the  owner 
or  occupant  in  the  use  of  real  property  by  others  does  not 
involve  him  in  any  liability  to  them  for  its  unfitness  for 
such  use ;  they  take  all  risks  upon  themselves,  and  have 
no  right  to  complain  of  any  defect  in  the  premises,  even 
though  caused  by  the  direct  act  of  the  owner.^   The  doc- 
trine that  the  owners  of  realty  are  liable  for  acts  of  negli- 
gence in  the  use  of  it  does  not  extend  to  those  who  are 
on  the  premises  without  right  or  without  permission.' 
Where  a  laborer,  in  trespassing  upon  the  defendant's 
premises,  found  three  jars»of  water,  and  one  of  colorless 
liquid  resembling  water,  but  marked  poison,  and  by 
mistake  he  drank  the  poison,  the  defendant  is  not  lia- 
ble.'   If  the  plaintiff,  while  a  trespasser,  entered  an 
abandoned  and  decayed  freight  house,  and  was  injured 
by  a  piece  of  the  building  being  blown  against  him  in  a 
sudden   storm,  he  cannot   recover  of  the  company.* 
Where  the  plaintiff's  intestate,  an  adult,  was  crossing 
the  defendant's  land  without  right,  except  that  persons, 
with  the  defendant's  knowledge,  were  in  the  habit  of 
constantly  crossing  it,  and  fell  into  a  pool  of  water 
over  which  a  crust  had  so  formed  that  it  resembled  dry 
land,  and  was  drowned,  an  action  by  his  administrator 
is  not  maintainable.^    But  the  mere  fact  that  the  plaint- 
itf,  when  he  suffered  injury,  was  technically  a  tres- 
passer does  not  deprive"  him  of  all  remedy  for  the 
defendant's  negligence,  if  his  trespass  does  not  involve 
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negligence  oa.,hi8  part  sub^tantiaUy  contributing  to  bis 
injury  .<    The  rule  that  a  person  is  not  bound  to  keep  his 
premises  safe  for  the  benefit  of  trespassers  does  not  ap- 
ply, where  from  their  neighborhood  and  ex|>o8ed  posi- 
tion children  are  likely  to  enter,  and  as  against  them 
every  reasonable  precaution  against  accidents  must  be 
usedJ    The  owner  or  occupant  who  induces  or  leads 
others  to  come  upon  the  land  for  a  lawful  purpose  is  lia- 
ble in  damages  to  them, they  using  due  care,  for  injuries 
occasioned  by  the  unsafe  condition  of  the  land  or  its  ap- 
proaches, if  such  condition  was  known  to  him  and  not 
to  them,  and  he  negligently  suffered  it  to  exist  without 
giving  timely  notice   thereof.*    If   a  religious  society 
gives  notice  of  a  meeting  to  be  held  at  its  house  of  wor* 
ship,  and  invites  the  members  of  other  societies  to  at- 
tend, a  member  of  a  church  so  invited  while  on  the 
,land  of  the  society  is  not  a  mere  licensee,  and  may 
maintain  an  action  against  the  society  for  a  personal  in- 
Jury  sustained  while  in  the^exercise  of  due  care  from 
the  dangerous  condition  of  the  defendant's  premises.* 
Where  a  person  has  a  valuable  property  in  a  strong 
warehouse,  well  secured  by  locks  and  doors,  it  is  law- 
iul  for  him,  as  an  additional  security  at  night,  to  erect  a 
spring  gun  which  can  only  be  made  to  explode  by  en- 
.tering  the  house.*®    The  mere  act  of  setting  spring  guns 
on  one's  owp  premises  for  their  protection  is  not  unlaw- 
ful in  itself)  but  the  person  doing  it  may  be  responsible 
for  injuries  caused  thereby  to  individuals,  and  may  be 
indictable  for  the  erection  of  a  nuisance  if  the  public 
are  subjected  by  it  to  any  danger.**    A  trespasser  hav- 
ing knowledge  that  there  are  spring  guns  in  a  wood, 
although  he  may  be  ignorant  of  the  particular  spots 
Vhere  they  are  placed,  cannot  maintain  an  action  for  an 
Injury  received  in  consequence  of  his  accidental  tread- 
ing on  the  .latent  wire  communicating  with  the  gun. 
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and  thereby  letting  it  off.'*  It  has  been  held  that  where 
a  defendant,  for  the  protection  of  his  property,  some  of 
which  had  been  stolen,  set  a  spring  gun  without  notice 
in  a  walled  garden  at  a  distance  from  his  house,  and 
the  plaintifT,  who  climbed  over  the  wall  in  pursuit  of  a 
stray  fowl,  was  shot,  that  he  was  liable." 

1  Shearman  A  Redfleld  Negrllgence,  1 490. 

2  Baker  v.  Byrne,  5S  Barb.  438. 
8    Callahan  v.  Warne,  40  Mo..  131. 

4  Lary  v.  Cleveland  etc.  B.  B.  Co.  78  Ind.  S28  :  41  Am.  Bep.  572. 

5  Stock  Yards  etc.  Co.  v.  Bonrke,  10  111.  App,  474. 

6  Sanders  v.  Bolster,  1  Dakota,  151. 

7  Coppner  v.  Pa.  Co.  12  IlL  A  pp.  600. 

8  Bennett  v.  L.  <ft  X.  B.  B.  Co.  102  U.  8. 677. 

9  Davis  V.  Cent.  Cong.  Soc.  129  Moss.  867 ;  87  Am.  Bep»  868. 

10  Gray  v.  Combs,  7  Marsh.  J.  J.  478. 

11  State  V.  Moore,  81  Conn.  479. 

12  Ilott  V.  Wilkes,  3  Barn.  A  Aid.  801 

13  Bird  V.  Holbrook,  4  Blng.  628. 

§  819.    LiabiUtyas  iMtween  landlord  and  teaant.— Where 
the  premises  are  let  in  good  condition  and  the  lessor  is 
not  bound  to  repair,  he  is  not  liable  for  an  injury  from 
a  vault  under  the  sidewalk  being  out  of  repair.^    A 
complaint  against  an  owner  of  premises  leased  is  bad 
on  demurrer,  unless  it  states  facts  from  which  the  court 
can  say  that  the  owner  was  bound  to  keep  the  premises 
in  repair ;  a  mere  general  allegation  that  the  defendant 
was  bound  to  keep  the  premises  in  repair  is  Insufficient.' 
But  the  owner  of  a  freehold  is  liable  for  ah  injury  re- 
sulting from  the  condition  of  the  freehold '  caused  by 
his  own  negligence,  whether  it  is  in  his  actual  occupa- 
tion or  not.'    He  has  been  held  liable  for  damages  from 
an  insufficiently  protected  cellar,*  or  improperly  covered 
vault,^  in  premises  he  has  leased,  although  at  the  time 
of  the  accident  they  are  in  possession  of  a  lessee.    The 
owner  of  a  building,  consisting  of  three  shops  with  a 
platform  extending  in  front  of  and  for  the  use  of  all  the 
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shops,  is  liable  for  an  injury  sustained  by  a  defect  in 
the  platform,  although  the  shops  are  in  the  possession 
of  lessees.'    Where  the  owner  leases  an  unsafe  building 
and  covenants  to  repair,  he  is  liable  for  an  injury  from 
it  falling.^    But  it  has  been  held  that  the  owner  of  a 
leased  building  is  not  liable  to  a  person  who  in  passing 
along  a  walk  leading  from  the  street  to  the  building  is 
injured  by  falling  down  an  embanlcment  adjoining  the 
walk,  although  the  estate  was  in  that  condition  when  he 
leased  it.'    A  lessor  who  has  covenanted  to  repair,  but 
who  has  not  been  notified  by  his  tenant  to  repair,  is  not 
liable  for  injuries  sustained  by  a  stranger  upon  the 
premises  at  the  invitation  of  the  tenant,  although  such 
injuries  are  the  result  of  a  failure  to  repair.'    A  tenant 
and  not  the  landlord  is  liable  for  nuisances  originating 
and  kept  up  during  the  tenant's  exclusive  occupancy, 
unless  the  landlord  is  shown  to  be  liable  for  repairs.'^ 
A  tenant  taking  possession  of  premises  with  a  danger- 
ous opening  at  the  street  line  is  bound  to  guard  the 
same  so  as  to  secure  persons  using  the  street  from  fall- 
ing into  it.i'    He  is  liable  for  injuries  suffered  from  a 
grate  over  a  vault  in  the  walk  in  front  of  the  premises 
being  out  of  repair."    One  who  comes  into  possession 
of  premises  attached  to  which  there  is  an  excavation  en- 
croaching upon  the  highway,  may  be  regarded  as  so 
sanctioning  it  as  to  be  liable  for  an  injury  sustained  by 
a  passer  by  in  consequence  of  it.^'    Where  by  express 
agreement  a  tenant  is  bound  to  repair,  he  and  not  the 
lessor  is  responsible  for  injuries  sustained  by  a  third 
person  by  reason  of  the  premises  being  out  of  repair, 
unless  the  defect  existed  at  the  beginning  of  the  lease, 
which  the  ^plaintiff  must  prove."    Where  the  lessee  has 
covenanted  to  repair,  a  lessor  is  not  liable  for  the  negli- 
gence of  his  lessee  in  leaving  open  for  repairs  a  drain 
which  communicated  with  a  sewer,  by  reason  of  telling 
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him  when  informed  of  the  need  of  repairs  to  do  what 
was  necessary  and  he  would  pay  a  specified  sum  there- 
for.'a  Both  the  landlord  and  tenant  may  be  liablo  for 
the  same  injury.^^  In  an  action  against  both  for  falling 
through  a  coal  scuttle  in  the  sidewalk,  evidence  that 
the  landlord  received  rent,  and  that  the  tenant  could 
have  used  the  scuttle,  was  held  sufficient  to  render  them 
both  liable  without  8howing  that  the  scuttle  was  an  ap- 
purtenance to  the  premises,  and  that  the  tenants  actually 
nsed  it."  A  tenant  or  a  person  in  his  employ  cannot 
maintain  an  action  against  his  landlord  for  injuries  sus? 
tained  through  the  defective  condition  of  the  building, 
even  though  existing  when  it  was  leased,  unless  he  is 
chargeable  with  some  affirmative  misfeasance  or  neglect 
of  positive  duty,  or  was  under  cjovenant  to  repair.^* 
But  the  owner  of  a  building  in  a  ruinous  or  dangerous 
condition  is  liable  to  an  employee  of  his  tenant  for 
injuries  sustained  by  reason  of  the  condition  of  the 
building.^'  Where  a  landlord  employs  a  plumber  he 
is  not  liable  to  a  tenant  for  damages  from  the  defective 
work,  where  there  is  no  evidence  to  show  that  the  man 
employed  is  not  a  competent  workman.* 

1  Bears  v.  Ambler,  9  Pa.  St.  193. 

2  Casey  v.  Mann,  5  Abb.  Pr.  91 ;  S.  C.  14  How.  Pr.  168. 

3  Eaklu  V,  Brown,  1  Smith,  E.  D.  36. 

4  -Mcllvalne  v.  Wood,  2  Handy,  166. 

5  Anderson  v.  Dickie,  I  Rob.  (N.  Y.)  238. 
6^   Headman  v.  Conway,  126  Mass.  374. 

7  Benson  v.  Suarez,  13  Abb.  Pr.  61 ;  S.  C.  43  Barb.  408. 

8  Mellen  v.  Morrill,  126  Mass.  545. 

9  Ploen  V.  Staff,  9  Mo.  App.  309. 

10  Harris  v.  Cohen,  50  Mich.  324. 

11  Buesching  v.  St.  Louis  G.  L.  Co.  73  Mo.  219  ;  39  Am.  Dec.  GOfll 

12  Bears  v.  Ambler,  9  Pa.  St.  193. 

13  Davenport  v.  Ruck  man,  10  Bosw.  20. 

14  Union  Brass  Manuf.  Co.  v.  Lindsay,  10  111.  App.  583. 

15  Murray  v.  Richards,  1  Allen,  414. 

16  Kakin  v.  Brown,  1  Smith,  £.  D.  d& 

Dbeuing  ISeo.  — 48. 
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17  Irvln  V.  Fowler,  5  Rob.  (K".  Y.)  482. 

18  O'Brien  v.  Capwell,  50  Barb.  497. 

19  Relchenbacher  v.  Padmeyer,  8  111.  App.  217. 

20  Meany  v.  Abbott,  6  Phlla.  256. 

}  820.    Evidence.  ~  In  an  action  by  a  person  injured 
against  the  owner  of  a  building,  the  plaintiff  must  show 
that  it  was  built  and  leased  for  the  purpose  for  which  it 
was  used  at  the  time  of  the  accident.^    A  failure  to  per- 
form the  duty  of  keeping  a  building  adjoining  the  street 
safe  and  resulting  damage  are  prima  facie  evidence  of 
negligence.^    Evidence  tending  to  show  that  the  plaint- 
iff was  injured  by  a  board  or  plank  falling  from  the  de- 
fendant's premises  is  sufficient  prima  facie  to  charge 
defendant  with  negligence.'    Mere  evidence  that  a  bust 
used  in  the  decoration  of  a  public  hall  fell  from  the 
balcony  upon  a  person  standing  on  the  floor  below, 
With  no  proof  Of  the  manner  in  which  the  bust  was  se- 
cured, is  not  a  sufficient  basis  of  negligence  in  an  action 
for  the  injury  to  go  to  the  jury.^    A  suit  for  damages 
resulting  from  the  faUing  of  a  piece  of  scantling  which 
slretohed  cujross  a  baxiquette  of  a  street  with  one  end 
resting  on  a  door-sill  of  a  house  in  charge  of  a  defend- 
ant, cannot  be  sustained  in  the  absence  of  proof  that 
.the  defendant  or  his  eaaployees  placed  the  scantling 
'there  or  knew  of  its  be^g  placed.^    In  an  action  for 
the  falling  in  of  a  passage  way  of  a  boarding-hoose, 
the  issue   being  whether  the   defendant   negligently 
failed  to  have  it  properly  lighted,  it  is  error  to  per- 
mit the  plaintiff  to  prove  in  chief  that  another  person 
six  weeks  before  had  fallen  and  been  injured  in  the 
same  passage  way.- by  reason  of  its  darkness.'    Where 
the  plaintiff  in  g6ing  about  in  the  night  in  the  de- 
fendant's buildingffell  into  a  cellar,  evidence  that  the 
defendant  afterwarids  put  a  light  Jii,  ^the  opening  is 
admissible.^ 
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1  GkxUey  v.  Hacrerty,  20  Pa.  St.  387. 

2  Vlncett  v.  C}ook,  6  Tbomp.  A  C.  562 ;  S.  a  4  Hun,  8I8« 
8  Clttre  V.  Nat.  City  Bank,  1  Sweeny,  688. 

4  Kendall  v.  Boston,  118  Masa.  234. 

6  Ackerly  v.  Sullivan,  34  La.  An.  115ft. 

6  Martinez  v.  Planet,  38  Cal.  578. 

7  McKeei;.S]dweU,74Pa.6t.2t& 
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CHAPTER  XXXII. 

BECEIVERS. 

I  821.    LlabUmes  ot 

§  821.    LiaMlitiM  of.  — The  receiver  of  a  railroad  is 
individually  responsible  for  the  careful  and    proper 
management  of  property,  the  management  of  which  he 
has  voluntarily  assumed.^    Receivers  in  the  operation 
and  management  of  railroads  are  common  carriers  as 
to  persons  dealing  with  them ;  and  though  they  may 
at  all  times  invoke  the  aid  of  chancery  in  any  matter 
affecting  their  duty  or  liability  under  their  receivership, 
yet  waiving  this  they  are  amenable  in  common-law 
courts  for  negligence  as  common  carriers.'    Such  a  re- 
ceiver is  liable  for  injuries  to  passengers  during  the 
receivership,  and  the  claims  are  to  be  paid  out  of  the 
income  of  the  road.^    He  is  liable  for  damages  to  engines 
rented  by  him  arising  from  the  omission  to  make  neces- 
sary repairs ;  *  and  where  the  receiver  of  a  railroad,  with 
another  corporation  and  the  permission  of  the  court, 
leased  another  railroad,  and  assumed  all  the  obligations 
of  the  lessor,  an  action  can  be  maintained  against  him 
alone  by  an  employee  injured  by  the  fall  of  an  imper- 
fect jigger,  though  he  was  not  present  at  the  time  and 
no  personal  ne&;ligence  was  claimed.^    If  on  the  sale  of 
a  stock  of  goods  committed  to  him  he  by  negligence  or 
bad  faith  fails  to  realize  the  full  value,  he  will  only  be 
liable  for  the  real  value  and  not  for  speculative  profits.* 
Where  he  intrusted  a  claim  for  which  a  suit  was  not 
actually  necessary  in  good  faith  to  a  lawyer  of  another 
State,  of  whose  integrity  he  was  satisfied  by  inquiry,  he 
is  not  liable  for  the  loss  by  the  lawyer's  absconding.^ 
His  failure  to  report  at  least  once  a  year  will  subject 
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him  to  the  risk  of  having  his  claim  for  compensation 
disallowed.^  Althougti  a  note  may  have  been  handed 
to  a  receiver  that  he  might  allow  it  as  a  mortgage  debt, 
he  promising  to  attend  to  it  and  negligently  failing  to 
do,  he  cannot  beheld  answerable  as  a  receiver  in  a  court 
of  chancery  for  such  neglect ;  the  liability  is  a  personal 
one  solely,  to  be  enforced  at  law.'  A  receiver  is  not 
personally  liable  for  the  torts  of  his  employees^"  a  pro- 
ceeding therefor  is  in  rem  and  renders  the  property 
liable.^^  The  receiver  of  a  delinquent  railroad  appointed 
by  the  governor  is  a  public  agent,  and  not  liable  for  the 
negligence  of  his  employees.^^  Such  a  receiver  when 
appointed  by  the  court  is  not  liable  for  the  negligence 
of  a  servant  causing  injury  or  death  to  a  passenger." 
The  rule  that  a  receiver  cannot  be  sued  without  the 
leave  of  court  applies  to  an  action  for  personal  injury 
received  on  a  railroad  in  the  hands  of  a  receiver." 

1  Kain  V.  Smith,  80  N.  Y.  458 ;  reveralDg  S.  C.  18  N.  Y.  Supr.  552. 

2  Newell  V.  Smith,  49  Vt.  2.». 

3  GIbbes  v.  G.  &  C.  B.  R.  Co.  15  S.  C.  618. 

4  Turner  v.  Ind.  etc.  Ry.  Co.  8  Hiss.  527. 

5  Kain  v.  Smith,  80  N.  Y.  458  ;  reversing  S.  C.  18  N.  Y.  Supr.  652. 

6  Demain  v.  Cassidy,  55  Miss.  32a 

7  Powers  v,  Laughbridge,  38  N.  J.  Eq.  896. 

8  Stretch  v.  Gowdey,  3  Tenn.  Ch.  565. 

9  Keene  v.  Gaehle,  56  Md.  343. 

10  Davis  V.  Dum;an,  19  Fed.  Rep.  477. 

11  Hopkins  V.  Connel,  2  Tenn.  Ch.  323, 

12  Cardot  v.  Barney,  63  N.  Y.  281 ;  Camp  v.  Barney,  6  Thomp.  A  C. 
022  :  a  C.  4  Hun,  373. 

13  Barton  v.  Barbour,  104  U.  S.  126. 
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CHAPTER  XXXin. 

SEWERS,  CULVERTS,   DITCHES, 

I  S&  tJetieral  daij  of  city  to  constmct. 

)  826w  'CODStmctlon  and  maintenance  of. 

I  824  Sewers  erected  by  private  persons  or  contractors. 

I  SSw  Notice,  evidence,  damages,  contributory  negligence. 


J  Sm.  Oeneral  duty  of  dty  to  constnict.  —  A  village 
eharter  empowering  the  building  and  maintenance  of 
sewetrs  -does  not  impose  their  construction  as  a  duty, 
but  ^permits  it  as  a  privilege.^  The  provisions  of  a 
charter  exempting  a  city  from  liability  for  the  mis- 
feasance or  nonfeasance  of  its  officers  does  not  apply 
U>''U,  Tailure  to  discliarge  a  duty  resting  on  the  city  itself, 
and  wliich  has  not  devolved  on  any  of  its  officers,  as  the 
duty  of  constructing  sewers.^  In  Massachusetts,  a  town 
has  no  authority  by  statute  to  lay  out  and  construct 
drains  or  sewers ; '  but  in  most  States  this  power  or 
duty  is  conferred  or  imposed  upon  towns,  and  they  are 
liable  for  injuries  arising  from  the  negligent  construc- 
tion or  maintenance  of  sewers,*  for  the  neglect  of  their 
servants  or  agents  to  use  in  the  maintenance  of  the 
sewers  that  care  and  prudence  which  a  discreet  man 
would  use  if  the  risk  were  entirely  his  own  ;  *  but  they 
are  only  liable  for  damages  upon  proof  of  some  faul*  or 
negligence  either  on  the  construction  or  the  keeping  of 
the  sewers  in  proper  repai r.*  That  a  city  at  the  time  was 
indebted  beyond  the  limit  allowed  by  the  Constitution, 
and  had  no  unappropriated  means  wherewith  to  grade 
and  drain,  in  no  defense  to  an  action  for  a  negligent  con- 
struction ; '  nor  is  the  fact  that  the  money  for  its  con- 
struetion  iras  appropriated  by  the  board  of  supervisors 
of  the  coufity.B    Although  there  may  be  no  obligation 
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to  build  a  sewer,  yet  having  determined  to  do  so,  it  is 
the  duty  of  a  city  to  so  construct  it  as  to  carry  off  the 
water  and  not  throw  it  upon  the  premises  of  an  adjoin- 
ing owner.*  But  in  Massachusetts,  it  was  held  that 
where  a  town  had  no  authority  under  statute  to  lay  out 
and  construct  drains,  it  was  not  responsible  for  damages 
resulting  from  work  done  under  the  supposed  author- 
ity of  illegal  and  void  votes.^'^ 

1  Winn  V.  Bntland,  52  Vt.  481. 

2  Hardj  v.  Brooldyn,  90  N.  Y.  435 ;  43  Am.  Bep.  182. 

8  Iiemon  v.  Newton,  134  Mass.  476.  Compare  Parker  v.  Lowell,  11 
Gray,  353. 

4  Montgomery  v.  Gilmer,  33  Ala.  116 ;  LoirAnsport  v.  'Wr\ghty  25 
Ind.  412  ;  Wallace  v.  Muscatine,  4  Greene,  373  ;  Barton  v.  Syracuse,  36 
N.  Y.  54  ;  Sumner  v.  St.  Paul,  23  Minn.  408  ;  Beeves  v.  Ijarkin,  19  Mo. 
192  ;  J^avenworth  v.  Casey,  McCahon,  124  ;  Winn  v.  Butland,  52  Vt 
481 ;  Bstes  v.  China,  66  Me.  407.    See  post,  {  323. 

6  Bowe  V.  Portsmouth,  56  N.  H.  291. 

6  Smith  V.  Mayor  etc.  of  N,  Y.  68  N.  Y.  296. 

7  Bartle  v.  Dcs  Moines,  33  Iowa,  414. 

8  Van  Pelt  v.  Davenport,  42  Iowa,  308. 

9  L.ewenthal  v.  New  York,  5  Lans.  532.  See  Savannah  v.  Spears, 
66Ga.aoi. 

10    Lemon  v.  Newton,  134  Mass.  476. 

J  328.  Constnictioii  and  maintenance  of. — The  deter- 
mination of  a  plan  for  drainage  or  sewerage  is  a  judicial 
act,  for  which  the  municipal  authorities  are  not  liable  at 
the  common  law.^  A  town  is  not  liable  for  the  im- 
proper location  of  a  ditch  which  it  has  authority  to  con- 
struct;' nor  is  it  liable  because  the  sewer  is  insufficient 
in  size  to  carry  off  the  water.'  But  it  has  been  held  that 
a  dty  is  liable  for  unskillf ulness  in  planning  a  sewer ;  * 
as  where  it  left  to  its  engineer  the  determination  of  the 
size  and  capacity  of  a  ditch,  and  it  proved  insufficient,^^ 
and  that  it  is  liable  to  a  lot  owner  for  damages  from 
the  inadequacy  of  a  street  culvert  to  discharge  the  sur- 
face water.*  But  in  such  a  case  a  town  is  not  bound  to 
provide  against  extraordinary  freshets.^  For  improp- 
erly connecting  drains,*  or  negligently  blasting,'  or  fail- 
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ing  properly  to  cover  a  culvert  across  a  street,"  or 
leaving  a  sewer  unfinisbed,^^  in  consequence  of  which 
injury  follows,  a  municipality  is  liable.    A  city  is  liable 
where  in  consequence  of  the  improper  construction  of  a 
Bower,  the  plaintiff's  cellar  is  flooded ;"  so  is  it  where 
an  additional  flow  of  surface  water  into  a  lot  is  caused,^' 
or  where  the  sewer  intersected  a  natural  stream  of  water 
running  through  the  plaintiff's  land,  and  there  was  no 
egress  for  the  stream  provided,  in  consequence  of  which 
the  water  was  dammed  back  upon  the  plaintiffs  prem- 
ises."   If  a  city  cuts  ditches  and  sewers  in  such  a  man- 
ner that  water  is  emptied  upon  and  floods  private  land, 
it  is  liable.^*    A  city  is  not  liable  for  a  flooding  from 
an  obstruction  in  a  sewer  caused  by  the  wrongful  act 
of  a  third  person,  unless  the  city  is  chargeable  witli 
some  subsequent  default  in  not  repalring.^^    An  ordi- 
nance forbidding  any  person  from  entering  a  private 
drain  into  a  public  sewer  without  permission  is  valid, 
and  no  action  can  be  maintained  by  such  person  or  a 
tenant  of  his  heirs  for  injury  from  the  overflow  of  a 
sewer  through  the  drain,  though  caused  by  the  negli- 
gence of  the  city,"    Where  a  corporation  is  under  an 
obligation  to  keep  a  race-way  leading  to  its  works  in 
repair,  if  a  city  so  constructs  a  sewer  as  to  deposit  dirt 
and  gravel  in  the  race-way  and  obstruct  the  flow  of  the 
water  therein,  and  the  corporation  is  compelled  to  ex- 
pend money  to  remove  such  obstructions,  an  action  lies 
in  its  favor  against  the  city  to  recover  the  money  so 
expended.^8 

1  Darlinpr  v.  Bangor,  68  Me.  108 ;  Merrifleld  v.  Worcester,  110  Mass. 
216 ;  Denver  v.  Capelli,  4  Colo.  25 ;  Roll  v.  Indianapolis,  52  Ind.  547. 

2  Wicks  V.  De  Witt,  54  Iowa,  130. 

3  Collins  V.  Philadelphia,  93  Pa.  St.  272 ;  Carr  t».  Northern  Ilber- 
ties,  35  Pa.  St.  334  ;  Mills  v.  Brooklyn,  32  N.  Y.  489 ;  Baxter  v.  Tripp, 
1211.1.310. 

4  EvansvlUe  i'.  Decker,  84  Ind.  325  ;  43  Am.  Hep.  88. 
6   Mayor  etc.  of  Helena  v.  Thompsoni  29  Ark.  660. 
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6  Aurora  v  Love  93  til  521. 

7  fivanavllle  v.  Decker  84  Tnd.  825 ;  43  Am.  Bep.  SQL 

8  Dai  ling  v,  Bangor.  68  Me.  108. 

9  Murphy  v.  Lowell,  124  Mass.  564.    See  S.  C.  128  Mass.  896 ;  85  Am. 
Rep.  881. 

10  O'Oorman  v.  Morris,  28  Minn.  267. 

11  Hardy  v.  Brooklyn,  90  N.  T.  435 ;  43  Am.  Bep.  182L 

12  Leavenworth  v.  Casey,  McCahon,  134. 

13  Am  V  Kansas,  14  Fed.  Bep.  236. 

14  Donahue  v.  New  York,  8  Daly,  65.    See  also  Manning  v.  Lowell, 
130  Mass.  21. 

15  Burton  v.  Chattanooga,  7  Lea,  739 ;  Ashley  v.  Port  Huron,  35 
Mich.  296 ;  Kobs  %k  Minneapolis,  22  Minn.  169. 

16  Cook  V.  Milwaukee,  24  Wis.  270. 

17  Rowlett  V.  Lowell,  126  Mass.  431.    Compare  Boll  v.  City  of  In- 
dianapolis, 52  Ind.  &17. 

la   Blgin  Hydraulic  Co.  v.  XUgin,  74  111.  433. 

I  324.  Sewers  erected  by  private  persons  or  contractors. 
—  The  maxim  "respondeat  superior"  applies  in  an 
action  against  a  municipal  corporation  for  personal 
injury  sustained  through  the  carelessness  of  the  build- 
ers of  a  sewer.*  A  city  is  not  relieved  from  liability  to 
one  injured  by  falling  into  an  open  sewer  by  the  fact 
that  the  opening  was  left  unguarded  by  a  contrator 
engaged  in  constructing  it.^  And  it  is  liable  for  an 
injury  to  one  through  a  contractor's  unduly  piling  the 
excavated  earth  over  a  vault  he  has  constructed  with 
the  consent  of  the  city.'  Where  the  officers  of  a  town 
in  pursuance  of  law  give  permission  to  a  lot  owner  to 
connect  his  lot  with  a  sewer,  such  officers  are  required 
to  exercise  reasonable  care  to  prevent  injury,  and  for  an 
omission  the  corporation  is  liable.*  Where  the  per- 
mission is  given  with  the  condition  that  the  city  have 
supervision  of  the  work,  it  is  liable  to  a  third  person 
injured  by  a  defect  in  the  structure  though  the  im- 
perfection was  of  a  hidden  or  secret  nature,  if  it  might 
have  been  detected  by  a  proper  supervision  of  the  work.* 
Where  a  city  consents  to  the  construction  of  an  under- 
£px>und  railroad,  reserving  the  right  to  supervise  and 
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control  the  necessary  removal  of  any  sewer,  and 
through  the  railway  contractor's  negligence  in  recon- 
structing a  sewer' which  had  been  removed  a  house 
was  injured,  the  city  is  liable.'  A  town  is  liable  to  one 
falling  into  a  ditch  suffered  to  remain  Open  several  days 
by  a  gas  company  laying  pipes  with  the  consent  of  the 
city,  on  condition  of  leaving  the  street  in  good  repair,  and 
not  unnecessarily  leaving  ditches  open.^  In  Indiana,  it 
was  held  that  where  a  municipality  granted  a  right  of 
way  through  a  street  to  a  railroad  company,  and  the 
company  solely  for  its  own  use  erected  a  culvert  on  a 
street,  that  the  town  was  not  liable  for  an  injury  re- 
sulting to  a  house  and  land  of  an  individual  from  an 
overflow  of  water  caused  by  the  defective  construction 
of  the  culvert.*  In  North  Carolina,  if  a  proprietor  of 
land  constructs  a  ditch  across  the  public  road  adjoining 
him,  it  is  his  duty  to  build  a  bridge  over  the  same  and 
keep  it  in  repair,  and  this  duty  is  incumbent  upon  sub- 
sequent purchasers.'  If  a  person  employs  a  contractor 
to  construct  a  drain  from  his  cellar  into  a  common 
sewer  in  the  street,  and  the  woric  is  so  negligently  dono 
that  the  cellar  of  an  adjoining  proprietor  is  fl.ooded,  the 
employer  is  liable.^® 

1  Mayor  etc.  of  Savannah  v.  Woldner,  49  Oa.  318. 

2  Welsh  V.  St  Louis,  73  Mo.  71. 

8  Delmonico  v.  Mayor  etc.  of  N.  Y.  1  Band.  222. 

4  Masterton  v.  Mt.  Vernon,  58  N.  Y.  391. 

5  Wendell  v.  Mayor  etc.  of  Troy,  4  Abb.  N.  Y.  App.  S68i 

6  Fink  t;.  St  Louis,  71  Mo.  52. 

7  Bussell  V.  Ck>lumbia,  74  Mo.  480 ;  41  Am.  Bep.  82Sb 

8  Stockhouse  v.  Lafayette,  26  Ind.  17. 

9  29'obles  V.  Langley,  66  N.  C.  287. 

10   Stnrges  v.  Theol.  Ed.  Soc.  130  MasB.  414 ;  39  Am.  Bep.  461 

I  82d.  Kotioe,  evidence,  damagei,eontri1mtor7negligeB00. 
— Where  the  imperfection  or  defect  in  a  sewer  was  not 
the  result  of  the  acts  of  the  town,  notice  of  the  existence 
of  these  defects  is  necessary  before  liability  attaches.* 
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But  where  a  sewer  has  been  obstructed  by  its  own  di- 
lapidation, no  previous  notice  of  the  defect  is  nocessary, 
no  care  having  been  taken  to  guard  against  such  obstruc- 
tions by  an  occasional  examination  of  the  structure.* 
A  city  is  chargeable  with  knowledge  of  the  natural  ten- 
dency of  timbers  of  a  wooden  gutter  to  rot  and  decay  by 
the  lapse  of  time  and  exposure  to  the  weather.''    Where 
the  injury  is  caused  by  a  gutter  running  obliquely  across 
the  highway,  it  is  competent  for  the  defendants  to  show 
upon  the  question  of  ordinary  care  that  a  great  many 
gutters  equally  deep  crossed  the  streets  in  the  samo  man- 
ner in  the  same  town,  or  in  towns  near  it.*    Where  tho 
injury  is  from  a  ditch  dug  in  a  public  highway  by  a  cor- 
poration, its  liability  dex>ends  wholly  upon  its  having 
caused  or  continued  tho  nuisance,  and  the  plaintiff's  suf- 
fering injury  without  fault  on  his  part ;  hence  evidence 
of  care  used  in  selecting  a  watchman  to  warn  persons  ap- 
proaching the  ditch,  or  his  general  character  or  reputa- 
tion as  a  watchman  at  the  time  of  his  employment,  is 
inadmissible.^    The  measure  of  damages  in  an  action  Ity 
a  land  owner  for  an  overflow,  through  neglect  to  repair, 
is  the  fair  rental  value  of  the  promises,  or  such  parts  as 
were  useless  to  the  plaintiff  during  such  time  as  they 
-w  ore  flowed,  and  also  damages  for  permanent  injury  to 
the  buildings.*   A  city  is  not  lir.blo  to  a  private  individual 
for  damages  arising  from  th:  insuflioiency  or  defective 
construction  of  its  public  sewers,  when  such  damages  re- 
sult directly  to  the  party  injured  from  his  use  or  occupa- 
tion of  the  same  for  his  private  advantage  or  convenience.^ 

1  Johnston  v.  Dlst  of  Col.  1  Mackey,  427 :  Morse  v.  Fair  Haven 
Toatf  48  Conn.  220 ;  Rowe  v.  Portsmouth,  56  N.  H.  291. 

2  McCarthy  v.  Syracuse,  46  K.  Y.  194. 

3  Indianapolis  v.  Scott,  72  Ind.  196. 

4  Packard  v.  New  Bedford,  9  Allen,  200. 

5  South  A  N.  Ala.  B.  R.  Co.  v.  Chappel,  61  Ala.  627. 
$  South  Bend  v,  Paxon,  67  Ind.  228. 

7   Dermont  v.  Detroit,  4  Mich.  485. 
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CHAPTER  XXXIV. 

SHERIFFS  AND  CONSTABIiES. 

I  326.  General  obligaUons  of. 

{  S27.  Fallare  to  execute  process. 

{  323.  Delay  In  executing  process. 

{  329.  Insufficiency  of  seizure. 

{  830.  Disregard  of  plain  tiff's  Instructtona 

{  331.  Custody  or  possession  of  property. 

I  332.  Taking  InsufBcient  bond. 

{  333.  Sale  of  property. 

{  334.  Failure  to  return. 

{  33S.  False  return. 

{  336.  Failure  to  pay  over  money  received. 

{  337.  Escape. 

{  338.  Deputies  or  clerks,  liability  of  sheriff  for  act  oL 

{  339.  Waiver  of  sheriff's  negligence. 

i  840.  Pleading  and  evidence  In  actions  against. 

{  S4L  Measure  of  damages.' 

i  342.  Liabilities  of  deputies. 

i  826.    General  obligations  of.  —  In  the  absence  of  stat- 
ute,  the  measure  of  the  sheriff's  duty  in  levying  an 
execution  is  the  skill  and  diligence  of  a  reasonable 
man  under  the  same  circumstances.^    It  has  been  said 
that  he  must  use  active  diligence.'    He  is  liable  for  a 
loss  sustained  through  his  failure  to  use  ordinary  dili- 
gence;' but  he  is  bound  only  to  ordinary  diligence;* 
and  he  is  not  bound  at  all  hazards  to  find  and  levy 
upon  property  of  the  execution  defendant.^    An  action 
lies  against  a  sheriff  at  the  common  law  for  his  neglect 
of  duty  in  executing  and  returning  an  execution.*  The 
true  inquiry  in  such  an  action  is,  has  the  creditor  been 
deprived  thereby  of  any  legal  means  of  reoovering  tlie 
payment  of  his  debt.^ 

1  Crosby  v.  Hungerford,  SO  Iowa,  712. 

2  Haswell  v.  Worsham,  2  Humph.  524, 828. 
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8    BamM  v.  Thompson,  2  Swan,  3]»  ;  Hunter  v.  PhlUips,  56  Qa. 
684  ;  Adams  v.  Spangler,  17  Fed.  Bep.  133. 

4  Barnes  v.  Thompson,  2  Swan,  313. 

6  Lowe  V.  Ownby,  49  Mo.  71. 

6  White  V.  WUson,  1  Conn.  347. 

7  Sherrill  v.  Shuford,  10  Ired.  200. 

g  327.  Failure  to  execute  process.— The  failure  to  make 
the  money  levied  on  aji./a.  is  a  failure  to  execute  process, 
and  renders  the  officer  liable.^  He  is  not  bound  at  all 
hazards  to  find  and  levy  upon  the  property  of  the  exe- 
cution defendant;  and  is  excused  if  he  has  used  due 
diligence  to  find  the  same,  although  he  has  failed  to  dis- 
cover property  which,  if  found,  would  have  satisfied 
the  execution.^  A  sheriff  receiving  an  execution  in 
favor  of  a  private  corporation  of  which  he  is  a  member 
is  not  liable  for  neglecting  to  levy  and  return  it.*"*  If 
the  process  is  void  or  the  execution  is  not  warranted 
by  the  judgment,  the  officer  is  not  liable  for  negligence ;  * 
and  though  he  would  be  justified  in  levying  an  execu- 
tion apparently  legal,  where  the  judgment  was  void, 
yet  he  is  not  liable  for  neglecting  to  do  so.^  But  where 
the  execution  is  regular  on  its  face,  and  there  is  no  de- 
fect of  jurisdiction,  neither  irregularity  nor  error  in  is- 
suing the  execution  will  justify  the  sheriff  in  refusing 
or  neglecting  to  execute  it.^'  Mere  irregularity  which 
renders  a  judgment  voidable  but  not  void  will  not  de- 
feat an  action  against  a  sheriff  for  neglecting  to  collect 
and  return  an  execution  issued  thereon.^  In  execut- 
ing a  writ  of  possession  he  is  bound  to  consult  the  pe- 
tition and  the  reasons  for  the  judgment,  if  necessary  to 
explain  what  is  uncertain  in  the  decree,  and  he  will  be 
responsible  if  he  neglects  or  refuses  to  execute  the 
Judgment,  if  practicable  with  these  explanations.^  His 
failure  to  make  money  on  an  execution  is  excusable  if 
he  justly  believes  that  it  did  not  follow  the  judgment, 
and  that  an  affidavit  of  illegality  had  been  filed.'  It  is 
jyjaBBXsa  Nso.  — 44. 
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no  excuse,  however,  that  the  consideration  of  the  Jodg- 
ment  had  failed^®  An  execution  running  directly 
again<<t  a  steamboat  is  valid  in  Arkansas,  and  he  is  lia- 
ble for  failing  to  execute  it.^^  One  which  specially  com- 
mands him  to  levy  upon  certain  mortgaged  premises, 
according  to  description,  is  a  special  execution,  and  it 
is  his  plain  duty  to  take  and  sell  the  premises  de- 
scribed." Where  the  creditors  have  taken  back  an 
execution,^'  or  it  has  been  perpetually  enjoined,"  or 
stayed,^^  no  action  lies  for  a  failure  to  execute  it ;  nor 
is  the  sheriff  liable  where,  on  his  application  to  the 
plaintiff 's  counsel  to  point  out  tiie  property,  the  latter 
withholds  information  which  would  enable  him  to  make 
the  levy.^«  In  pointing  out  property  to  the  sheriff  to 
seize  it,  it  is  sufficient  to  inform  him  where  the  prop- 
erty is,"  An  officer  is  not  bound  to  attach  realty  un- 
less directed  by  the  creditor. ^^  It  is  no  defense  for  his 
failure  to  execute  that  the  defendants  notified  him  that 
they  intended  to  iile  their  bill  for  an  injunction,  and 
that  he  thought  it  would  be  sanctioned ;  ^^  nor  that  he 
had  already  executed  another  ca,  sa,  against  the  same 
defendant  in  favor  of  a  different  plaintiff,  whereupon 
the  defendant  gave  bond  to  take  the  benefit  of  the  hon- 
est debtor's  act,  and  notified  the  plaintiff  in  the  non- 
executed  ca,  sa.  of  his  intention  to  take  the  benefit  of  the 
said  act.'®  That  the  estate  is  insolvent,*^  or  the  prop- 
erty is  exempt  from  execution,  is  a  defense.  But  w^here 
the  sheriff  claims  that  the  property  is  exempt,  he  must 
affirmatively  show  it.^  A  sheriff  holding  several  fl. 
fas,  against  the  same  defendant  will  be  liable  for  neg- 
lect to  levy  one  of  them  where  injury  results  to  the 
plaintiff,  although  a  claim  has  been  interposed  to  the 
property  levied  upon  by  him  under  another."  He 
may  show,  as  a  defense,  that  the  property  did  not  be- 
long to  the  debtor :  '<<«  but  a  bare  suspicion  that  thero 
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might  be  some  difficulty  with  regard  to  the  title  to  the 
property  pointed  out  does  not  justify  him  in  refusing  to 
seize ;  ^  nor  does  the  fact  that  the  sheriff  was  informed 
by  the  debtor  and  his  wife  and  neighbors  that  the 
property  in  his  possession  belonged  to  his  wife.'^  And 
where  he  has  received  an  indemnity  bond  ho  cannot 
escape  liability  by  showing  that  the  property  did  not 
belong  to  the  defendant  in  execution. ^^  The  burden  of 
proving  that  the  property  was  so  far  the  defendant's  in 
execution  as  to  be  attachable  is  on  tlie  plainliff.'^^  Where 
the  plaintiff  knows  that  the  property  which  the  sheriff 
had  been  bidden  to  attach  was  mortgaged,  his  omission 
to  mention  this  fact  to  the  sheriff  does  not  exonerate  the 
latter,  unless  he  can  prove  that  the  omission  operated  to 
his  prejudice.*^  To  charge  a  sheriff  for  failure  to  levy 
au  execution,  it  must  be  shown  that  ho  know  of  property 
which  ho  could  have  levied  on,  or  of  facts  which  should 
cause  him  to  make  search  for  the  iDroperty.^**  But  if  a 
defendant  was  in  possession  of  property,  and  the  sheriff, 
without  resorting  to  steps  necessary  to  protect  himself 
from  liability,  returns  tlie  execution  unsatisfied,  he  as- 
sumes the  burden  of  showing  that  the  property  was 
not  subject  to  execution.*^  To  render  an  officer  liable 
for  neglect  to  attacli  property  on  mesne  process,  tlie 
execution  need  not  be  put  into  his  hands  within  tliirty 
days  after  tJie  rendition  of  the  judgment,  if  before  the 
Judgment  the  debtor  becomes  insolvent,  and  has  no 
property,''^  In  an  action  for  the  sheriff's  failure  to  servo 
process,  it  is  no  defense  that  the  plaintiff's  attorney  did 
not,  by  examining  the  papers,  see  that  such  defendant 
was  served.'** 

1  Andrews  v.  Keep,  38  Ala.  315. 

2  Lowo  V.  Ownby,  49  Mo.  71 ;  Barnes  v.  Thompson,  2  Swan,  313. 

3  Bank  of  Rutland  v.  Parsons,  21  Vt.  199. 

4  Albee  v.  Ward,  8  Mass.  79. 
6  HlUv.Walt,5Vt.  124. 
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6  French  v.  Willett,  4  Bosw.  649. 

7  Forsyth  v.  Campbell,  15  Hun,  286. 

8  State  V.  Bondy,  15  La.  An.  573. 

9  Perry  v.  Christie,  65  Go.  012. 

10  Arnold  v.  Common  w.  8  Mon.  B.  109. 

11  State  V.  Crow,  11  Arls..  342. 

12  Ross  V.  Cane,  4J  Mo.  129. 

13  Wetherbec  v.  Foster,  5  Vt  136.    See  Chase  v.  Plymouth,  20  Yt 


14  McCall  V.  McRae,  10  Ala.  313. 

15  State  V.  Gilrcath,  18  S.  C.  100. 

16  Batte  v.  Chandler,  53  Tex.  613. 

17  Marshall  v.  Simpson,  13  La.  An.  437. 

18  Palmer  t'.  Gallup,  12  Conn.  565.    Compare  Bank  of  Newbury  v. 
Baldwin,  31  Vt.  Sll. 

19  Dawson  v.  Merchants'  etc.  Bank,  30  Qe  664. 

20  Porter  v.  Pierce,  19  Oa.  368. 

21  McNaliy  v.  Eerswell,  37  Me.  550 ;  Wilson  v.  Strabach,  59  Ala. 

488. 

22  Terrell  v.  State,  60  Ind.  570 ;  Bonnell  v.  Bowman,  53  IlL  46a   Bee 
State  V.  Bradford,  41  Ga.  417. 

23  Brown  v.  McCrary,  30  Ga.  878. 

24  Canada  v.  Southwick,  16  Pick.  556 ;  Boynton  v.  WiUard,  10  Pick. 
166. 

25  Marshall  v.  Simpson,  13  La.  An.  437. 

26  Robertson  t'.  Beavers,  3  Port.  385. 

27  Evans  v.  Thurston,  53  Iowa,  122. 

28  Phelps  V.  Cu+ler,  4  Gray,  187. 

29  Ranlett  v.  Blodgett,  17  N.  H.  296. 
90   Taylor  v.  Wimer,  30  Mo.  128. 

81  The  Governor  t'.  Campbell,  17  Ala.  666. 

82  Abbott  V.  Jacobs,  49  Me.  319.   See  Townaend  v.  libbey,  70  Me. 
162. 

83    Ivey  v.  Colquitt,  63  Ga.  509. 

§  828.  Delay  in  eaceonting  prooef i. — A  sheriff  is  bound 
by  his  official  duty  to  execute  with  deligence  the  final 
process  of  the  court.^  For  his  delay  in  oonsequence  of 
which  the  plaintiff  is  damnified,  he  is  liable ; '  as  where 
he  does  nothing  under  the  writ,  and  suffers  it  to  mn 
out ;"  or  where  in  consequence  of  his  delay,  other  cred- 
itors obtained  prior  attachments.^  If  a  writ  of  replevin 
is  placed  in  his  hands  for  service,  and  he  loses  time  in 
trying  to  find  the  defendant  in  order  to  read  it  to  him, 
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and  during  the  time  thas  lost  the  property  is  pat  be- 
yond his  reach  so  that  he  cannot  lake  it,  he  is  liable.^ 
Where  he  neglects  to  levy  until  too  late  to  make  the 
money  for  the  next  term,  he  is  liable ; '  as  be  is  where  he 
is  directed  to  levy  on  land  for  the  June  sales,  and  at  the 
instance  of  the  defendant,  and  in  order  to  enable  him  to 
get  time  he  fails  to  make  the  levy  for  June,  but  post- 
pones until  JulyJ  Delays  of  four  days,®  of  eight  days, 
where  the  defendant  lived  within  ten  miles,*  from  Oc- 
tober 7th  to  November  lst,^<>  and  of  six  month,"  have 
been  held  negligent.  But  a  sheriff  who  has  many  other 
matters  to  attend  to  is  not  negligent  for  failing  to  make 
the  levy  of  an  execution  for  fourteen  days  after  he  has 
received  it,  in  the  absence  of  any  notice  to  him  that 
greater  diligence  was  necessary.^^ 

1  Hunter  v.  PhlUips,  56  Oa.  634. 

2  Barnard  v.  Ward,  9  Mass.  269. 

3  Watkiuson  v.  Bennington,  12  Vt.  404. 

4  Klttredge  v.  Bellows,  7  N.  H.  309. 
6  People  V.  Wiltshire,  9  III.  App.  374. 

6  Caruthers  v.  Sprayberry,  26  Ga.  437. 

7  Hunter  v.  Phillips,  56  Ga.  634. 

8  Elmore  v.  HUl.  51  Wis.  365 ;  S.  O.  46  Wis.  618. 

9  Hearn  v.  Parker,  7  Jones  (N.  C.)  150. 

10  Lindsay  v.  Armfleld,  3  Hawks,  548. 

11  French  v.  Kemp,  64  Ga.  749. 

12  State  V.  Blanch,  70  Ind.  204. 

2  329 .  Snfficienoy  of  seinire. — A  sheriff  on  receiving  a 
writ  to  execute  must  seize  sufficient  property  to  satisfy 
it.^  He  is  bound  to  exercise  ordinary  care  In  ascertain- 
ing the  value  of  the  property  levied  on.^  He  must  be 
governed  by  a  sound  discretion.'  It  is  no  defense  that 
he  had  reasonable  ground  to  believe  and  did  believe 
that  he  had  seized  sufficient  property ;  he  should  show 
further  that  he  had  used  such  diligence  as  governs  a 
prudent  man  in  the  management  of  his  own  business/ 
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He  should  take  property  enough  to  allow  for  the  prol> 
able  dei)reciation  of  a  public  sale.*    The  value  of  the 
property  levied  on  should  be  equal  to  the  amount  of  the 
debt  sought  to  be  recovered,  making  a  proper  allowance 
for  the  depreciation  in  price,  the  effect  of  a  forced  sale, 
as  also  costs  and  other  incidental  charges.'    When  he 
makes  a  levy  on  land  which  he  afterwards  ascertains 
to  be  encumbered  by  a  mortgage,  it  is  his  duty  to  make 
a  further  levy,  unless  it  is  reasonable  to  expect  that 
the  land  so  encumbered  Mill  bring  a  sum  sufficient  to 
satisfy  the  execution.''    He  is  not  exercising  ordinary 
diligence  where,  taking  the  representations  of  the  party 
whose  goods  he  is  directed  to  attach  as  to  their  value, 
he  fails  to  secure  enough  to  satisfy  the  requirements  of 
the  writ ;  ^  but  he  is  not  liable  for  an  insufficient  return 
where  the  delinquency  is  attributable  to  a  statement  of 
facts  made  to  the  sheriff  by  the  agent  of  the  plaintiff.* 
Where  a  sheriff  levies  on  goods  sufficient  at  the  time  to 
satisfy  an  execution,  but  which  before  the  day  of  sale 
depreciate  in  value,  he  is  not  bound  to  ma^e  good  sudi 
depreciation, ^0  especially  where  after  the  levy  there 
was  a  delay  over  which  he  had  no  control,  and  during 
which  the  property  depreciated.*^    Where  through  lack 
of  skill  or  judgment  the  levy  is  excessive  he  is  liable." 
Evidence  of  the  sum  for  which  the  property  was  sold 
should  be  considered  more  satisfactory  as  to  its  value 
than  the  opinions  of  witnesses." 

1  Ransom  v.  Holcott,  18  Barb.  66 ;  liawson  v.  State,  10  Ark.  28 ; 
50  Am.  Dec.  238  ;  Governor  v.  Powell,  9  Ala.  88 ;  Commonw.  v.  Uffbfe- 
foot,  7  Mon.  B.  298. 

2  Vance  t'.  Vanaredale,  1  Bosh,  604. 

8  Commonw.  v.  Llgrhtfoot,  7  Mon.  B.  208^ 

4  French  v.  Snyder,  30  111.  338l 

6  French  v.  Snyder,  30  IlL  338. 

6  Orlffln  V,  Oanaway,  8  Ala.  626^ 

7  Governor  v.  Powell,  9  Ala.  83. 

8  Adams  v.  Spangler,  17  Fed.  Bep.  18X 
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9  BellinfiTSly  v.  Ban  kin,  2  Swan,  82. 

10  Governor  v.  Carter,  3  Hawks,  328  ;  14  Am.  Dec.  588. 

11  Lawson  v.  State,  10  Ark.  28  ;  50  Am.  Dec.  238. 

12  Vance  v.  Vanarsdale,  1  Bush,  504. 
18  Oriffin  v.  Oanaway,  8  Ala.  825. 

J  830.  Disregard  ofplamtiff*8inatraetioiiB.— The  words 
**  Mr.  Officer  attach  suflf "  on  the  back  of  a  writ  suf- 
ficiently indicate  to  the  officer  the  wish  of  the  plaintiff 
that  an  attachment  should  be  made,  and  the  officer 
would  be  responsible  for  omitting  to  attach  if  in  his 
power  when  so  directed ;  ^  and  there  being  such  general 
direction,  verbal  directions  as  to  the  articles  or  species 
of  property  to  be  attached  are  binding  on  the  officer.* 
Where  he  neglects  when  so  ordered  to  al-tach  realty 
which  was  conveyed  by  the  debtor  before  judgment,  he 
is  liable.'  So  is  he  where  being  required  to  make  a 
levy  on  realty  he  does  it  so  defectively  that  no  title 
passes  by  it.*  Whereon  the  plaintiff's  Ji,  fa.  was  in- 
dorsed a  stay  of  **  sales  only,"  and  the  plaintiff' 's  attor- 
ney informed  the  sheriff  that  the  stay  was  intended  to 
apply  only  to  the  sale,  and  instructed  him  to  levy  im- 
mediately, he  is  liable  for  neglecting  to  levy.^ 

1  Kimball  v.  Davis,  19  Me.  310.    S.  P.,  Abbott  v,  Jacobs,  49  Me.  8191 

2  Kimball  v.  Davis,  19  Me.  310. 

3  Townsend  v.  Llbbey,  70  Me.  162. 

4  Bell  V.  Roberts,  15  Vt  741. 

6   Farrar  v.  Wlngate,  4  Bich.  35. 

2  881.  Custody  and  posseBsion  of  property .— Sheriffs, 
in  keeping  property,  are  bound  to  the  same  degree 
of  diligence  as  other  bailees  for  pay.^  They  are  not 
liable  for  losses  not  caused  by  their  negligence  or 
want  of  ordinary  care;*  nor  are  they  responsible 
for  property  seized  by  their  predecessors  in  office 
without  proof  that  the  property  so  seized  had  come 
into  their  possession,  or  that  they  had  bound  them- 
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selves  in  some  way  for  its  production.  A  sheriff  at- 
taching goods  and  neglecting  to  remove  them  is  lia- 
ble for  loss  sustained  in  consequence.^  He  is  not 
under  an  absolute  duty  to  the  plaintiff  to  retain  posses- 
sion of  the  property  attached  by  him,  and  no  action  lies 
in  the  absence  of  proof  of  damage.^  Where  he  left  the 
property  in  the  possession  of  the  defendant,  and  it  was 
run  out  of  the  State,  he  is  negligent.*  Intrusting  a 
wharf  boat  to  the  care  of  the  Judgment  debtor  was  held 
not  of  itself  to  constitute  negligence  in  the  oflAcer/ 
Where  he  left  the  property  until  the  day  of  sale  in  the 
hands  of  a  party  who  claimed  that  he  had  an  interest  in 
the  same,  but  said  that  the  defendant's  interest  was 
suf&cient  to  satisfy  the  execution,  and  before  the  day  of 
sale  such  party  obtained  an  injunction  to  prevent  the 
sale,  he  is  not  shown  by  these  facts  to  be  guilty  of  negli- 
gence.* To  attach  bulky  articles,  and  to  fail  to  put  any 
one  in  charge  or  otherwise  to  g^uard  against  their  re- 
moval, is  negligence.'  A  sheriff  is  bound  for  the  safe- 
keeping of  the  goods  levied  on.^*  If  he  lets  them  go  oat 
of  his  hsmds  not  in  due  course  of  law,  he  is  responsible  if 
the  debt  is  lost ;  ^^  but  he  is  not  liable  if  they  are  taken 
from  him  without  any  want  of  ordinary  care  on  their 
part.i*  Where  he  so  negligently  conducts  himself  in  re- 
spect to  the  property  levied  on  that  it  is  lost,  injured, 
or  destroyed,  he  is  liable  for  the  damages  consequent,^ 
If  he  keeps  the  goods  in  an  unsafe  place  or  exposes  them 
to  destruction,  he  is  liable ;  ^^  as  where  he  kept  money 
collected  on  a  fi,  fa,  in  a  trunk  under  his  bed  from 
which  it  was  stolen.^^  If  the  plaintiff  directs  him  to 
adjourn  the  sale,  the  property  is  afterwards  at  the  risk 
of  the  plaintiff.'*  Where  he  attaches  a  boat  for  the  arti- 
cles contained  therein,  but  not  forming  a  part  thereof 
at  the  time  of  the  attachment,  he  is  liable  merely  as  a 
bailee  without  hire."    Where  he  proves  the  loss  of  tha 
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goods  and  the  attendant  circumstances,  the  burden  of 
proof  is  on  the  creditor  to  show  negligencej^  In  an 
action  for  having  lost  a  portion  of  the  goods,  he  may 
excuse  himself  by  showing  that  he  has  applied  the 
amount  to  the  use  of  the  plaintiff  by  paying  with  it  the 
expenses  of  keeping  the  goodsJ*  The  receiptor  of 
property  attached,  if  intrusted  therewith  without  the 
agency  of  the  creditor,  is  the  agent  of  the  officer  mak- 
ing the  attachment,  and  for  his  torts  or  neglect  in 
respect  to  tlie  property  the  officer  is  liable."  The  in- 
solvency of  the  receiptor  and  his  consequent  inability 
to  respond  to  a  demand  on  execution  for  the  prop- 
erty furnishes  no  defense  for  the  officer  for  not  safely 
keeping  the  property  to  respond  to  the  exec^ution.** 
Where  he  returns  a  levy  upon  a  horse  on  the  execution 
he  will  be  liable  for  the  value  of  the  horse,  although  it 
appears  that  it  was  taken  from  the  possession  of  a  third 
person  in  whose  custody  the  sheriff  had  left  it  by  some 
one  unknown."  An  officer  who  delivers  the  goods  for 
safe-keeping  to  a  bailee  nominated  by  the  plaintiff  is 
not  responsible  to  a  plaintiff  for  the  fidelity  of  such 
bailee.® 

1  Bridges  V.Perry.  14  Vt  282. 

2  Kendall  v.  Morse,  43  N.  H.  5581 
8  Ballew  V.  Kobb,  13  La.  An.  876ii 
4  Gale  v.  Ward,  14  Mass.  3S2. 

6  West  v.  Meserye,  17  N.  H.  432. 

6  Howe  V,  Williams,  7  Mon.  B.  202. 

7  Btate  v.  Nelson,  1  Ind.  622. 

8  Basley  v.  Walker,  10  Ala.  671. 

9  Fay  v.  Manson,  40  Vt  4(».   See  ScovIIl  v.  Root,  10  Allen,  414. 

10  Janvier  v.  Vandever,  3  Har.  (Del.)  29. 

11  Sanford  v.  Boring,  12  Cal.  639. 

12  Bridges  V.  Perry,  14  Vt.  262. 

13  Mitchell  V.  Commonw.  37  Pa.  St.  187  ;  Weld  v.  Green,  10  Me.  20  ; 
Tranklin  Bank  v.  Small,  24  Mp.  62 ;  Tudor  v.  Lewis,  3  Met.  (Ky.)  878. 
See  Bank  of  Rome  v.  Mott,  17  Wend.  554. 

14  Jenner  v.  Joliffe,  9  Johns.  381 ;  Conover  v.  Gatewood,  2  Marsh. 
A.K.068. 
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15  Otlmore  v.  Moore,  90  Ga.  628. 

16  Paterson  Bank  v.  Hamilton,  13  N.  J.  L.  159. 

17  Briggs  V.  Dearborn,  99  Mass.  60. 

18  Mill  V.  GUbreth,  47  Me.  320. 

19  Twombly  v.  Ilunnewell,  2  Me.  221. 

20  Gilbert  v.  Crandall,  34  Vt.  188. 

21  Gilbert  v.  Crandall,  34  Vt.  188  ;   Austin  v.  Burlington,  84  Vt.  BOflL 

22  Collins  v.  Terrell,  2  Smedes  &  M.  383. 

23  Donham  v.  Wild,  19  Pick.  620. 

§  3S2.  Taldng  insufficient  boncl.  —  Neglect  to  take  a 
sufficient  bond  is  an  official  misconduct,  for  which  the 
sheriff"  is  liable.'  A  bail  bond  executed  by  the  principal 
and  one  surety  only  is  valid  against  the  surety,  and  an 
officer  returning  such  bond  with  the  writ  is  not  liable 
for  not  returning  a  bail  bond.''  If  he  takes  a  bail  bond 
to  which  the  sureties'  names  are  forged,  he  is  respon- 
sible.* If  he  takes  a  bond  with  insufficient  sureties  he 
is  liable.*  In  one  case  it  was  said  that  he  took  the  sure- 
ties at  his  peril.*  But  the  rule  seems  to  be  that  in  tak- 
ing sureties,  he  is  to  exercise  a  reasonable  discretion  in 
deciding  upon  their  sufficiency ;  *  that  it  was  sufficient 
if  tlicy  were  apparently  responsible.^  If  he  knows 
them  to  be  irresponsible  he  is  liable.'  Where  the  surety 
is  good  at  the  time  of  the  taking  of  the  bond,  and  after- 
wards fails,  no  responsibility  attaches.*  The  liability 
of  the  ofncer  is  to  the  plaintiff  only ;  other  creditors 
of  the  defendant,  though  under  older  judgments,  can- 
not avail  themselves  of  such  liability.^®  Good  faith  in 
taking  the  bond  avails  nothing,  unless  the  officer  uses 
tlie  best  means  of  forming  a  correct  opinion  as  to  the 
value  of  the  property ;  the  officer  is  not  an  insurer, 
but  it  does  not  require  of  him  that  he  avail  himself  of 
the  best  means  of  information  at  hand,  and  that  he 
exercise  such  sound  judgment  as  a  prudent  man  would 
in  important  business  affairs.^i  He  cannot  justify  taking 
an  insufficient  replevin  bond  by  showing  that  the  phunt- 
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iflf  in  replevin  is  a  person  of  abundant  property."  In 
an  action  for  taking  insufficient  bail,  that  there  was  a 
variance  in  the  name  of  the  plaintiff  in  the  execution 
against  him,  and  in  the  scire  facias  against  tlie  bail 
from  Banicl  to  Dan,  does  not  avail  the  sheriff."  The 
general  reputation  as  to  the  want  of  credit  of  the  sure- 
ties in  the  neighborhood  of  their  residence  is  evidence 
against  the  defendant."  An  error  in  entering  a  judg- 
ment in  an  action  of  replevin,  by  which  it  appeared 
that  it  was  entered  before  the  trial,  is  not  reason  why 
the  Judgment  should  not  be  given  in  evidence  in  an 
action  against  the  sheriff  for  taking  insufficient  sureties 
on  the  writ  of  replevin.^* 

1  Harrlman  v.  WUklns,  20  Ke.  S3. 

2  Glezen  v.  Rood,  2  M:et.  490. 

8  Marsh  v.  Bancroft,  1  Met.  (Ky.)  497. 

4  Newbert  v.  Cunningham,  50  Me.  23L. 

6  Commonw.  v.  Thompfion,  3  Dana,  80L 

6  Jeffery  v.  Bastard,  4  Ad.  <fe  E.  823. 

7  lllndal  v.  Blades,  1  Marsh.  27 ;  Scott  v.  Walthman,  3  Stark.  168b 

8  Gerrlsh  v.  Edson,  1  N.  H.  82. 

9  Commonw.  v.  Thompson,  3  Dana,  aOL 

10  Ford  V.  Perkerson,  59  Ga.  859. 

11  Robinson  v.  The  People,  8  111.  App.  279. 

12  Harrlman  v.  Wllklns,  20  Me.  93. 

13  Young  V.  Ilosmer,  11  Mass.  89. 

14  Scott  V.  W&lthman,  3  Stark.  168. 

15  Myers  v.  Clark,  8  Watts  <fe  S.  635. 

I  888.  Sale  of  property.— A  sheriff  seizing  property 
under  execution  must  sell  the  same  within  a  reasonable 
time,^  and  at  public  sale.*  Where  he  fails  to  sell  the  prop- 
erty before  the  return  day  of  the  writ,  he  is  prima  facie 
liable.'  Delays  of  five  months,*  and  six  months,*  have 
been  held  negligence.  Where  he  received  personalty 
valued  at  five  hundred  dollars,  subject  at  the  time  to  a 
mortgage  of  one  hundred  dollars,  which  became  absolute 
in  sixteen  days  after  the  levy,  he  is  not  chargeable  with 
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neglect  of  duty  in  omitting  to  sell  the  property  previons 
to  the  forfeiture,  it  not  appearing  tliat  he  had  notice  of 
the  existence  of  the  mortgage  at  the  time  of  the  levy.' 
He  is  not  responsible  as  for  neglect  or  refusal  to  make 
sale,  where  by  his  return  it  appears  he  had  no  time  to 
sell  on  the  day  appointed  by  law  for  making  sales,  be- 
cause other  sales  required  by  law  to  be  made  on  that 
day  consumed  the  whole  time  within  which  the  sales 
could  lawfully  be  made  J  He  should  duly  advertise  the 
realty  to  be  sold  by  him,"  and  post  notices  of  the  sale  in 
two  adjoining  towns  as  required  by  statute.*  He  should 
not  sell  on  credit,^^'  nor  accept  a  check  in  payment.'^ 
He  must  tender  a  deed  of  the  realty  sold  to  the  pur- 
chaser.!'  A  sheriff  need  not  sell  property,  the  sale  of 
which  has  been  enjoined,  on  a  dissolution  of  the  in- 
junction, unless  security  is  given  to  refund  the  pro- 
ceeds.^' That  the  property  had  been  replevied  is  a 
sufficient  excuse  for  not  seUing.^^  Where  the  delay  was 
at  the  direction  of  the  plaintiff,!^  or  in  pursuance  of  a 
negotiation  with  him,!'  or  was  under  the  directions  of 
the  plaintiff 's  attorney,!^  the  sheriff  is  not  liable.  Where 
the  plaintiff  directs  the  sheriff  "  to  adjourn  the  sale  and 
stay  until  further  order,''  it  is  a  ratification  of  the  return, 
and  absolves  the  sheriff  from  any  previous  negligence, 
and  bars  an  action  of  amercement.^"  It  is  no  defense  for 
a  delay  that  the  defendant  had  notified  the  sheriff  that  he 
would  apply  for  a  homestead,"  or  that  the  party  who 
had  given  him  a  re-delivery  bond  refused  to  deliver  up 
the  property  levied  on,  though  a  third  person  had  es- 
tablished his  claim  to  the  property  by  a  judgment,  the 
constable  having  no  notice  of  this  at  the  time  he  ought 
to  have  sold.*^  If  an  officer  levy  on  property  and  ad- 
vertise the  same  for  sale,  and  then  refuse  to  sell  it  upon 
execution,  he  is  a  trespasser  ab  initio,^  Where  he 
omits  or  refuses  to  sell  according  to  law,  the  creditor 
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may  have  a  vend,  exp,  to  compel  him  to  sell  or  forfeit 
issues  to  the  amount  of  liis  demand ;  and  this  though 
the  creditor  may  have  another  and '  legal  demand." 
Where  he  neglect  to  sell  0:1  the  day  advertised,  and  a 
claim  to  the  property  was  interposed  by  a  third  person, 
a  rule  to  show  cause  why  he  should  not  pay  the  amount 
due  on  said  execution  will  be  kept  open  until  the  dis- 
position of  the  claim  interposed.^ 

1  state  V.  Ilerod,  6  Clackf.  444 ;  Janvier  v,  Vandever,  3  Har.  (DeL) 
29. 

2  Sbeehy  v.  Graves,  58  CaL  449. 

3  Dorrancc  v.  Commonw.  13  Pa.  St.  OQ. 

4  Kimbro  v.  Edmondson,  46  Ga.  130. 

5  Neal  v.  Price,  11  Ga.  2C7. 

6  .Smith  V.  Dunning,  7  Wend.  135. 

7  State  V.  Dordcn,  15  ArX  Oil. 

8  JotauBon  V.  Beese,  2fl  Ga.  SC3. 

9  Sexton  v.  Nevers,  23  Pick.  45L 

10  Payne  v.  Cowan,  1  Marsh.  J.  J.  1& 

11  Bobinaon  v.  Brennan,  90  N.  Y.  208. 

12  State  r.  lines,  4  Ind.  Sot 

13  Conway  v.  Jctt,  3  Yerg.  43L 

14  Wells  V.  Baldwin,  61  Ind.  235. 

15  State  V.  Youngue,  0  Bich.  443. 

16  Dorrance  v.  Commonw.  13  Pa.  St.  60. 

17  State  V.  Boyd,  63  Ind.  428. 

IS    Paterson  Bank  v.  H/^mllton,  13  N.  J.  L.  159 ;  Le  Boy  v  .Blaavelt, 
in  N  J.  L.  3il ;  Scott  V.  Dow,  14  N.  J.  L.  3M. 

19  Elmbro  v.  Edmondson,  46  Ga.  130. 

20  Sponenbarger  v.  Lemert,  23  Kan.  55. 

21  Bondv.  WUder,  16Vt303.    Con/ra,  Bell  v.  Korth,  4  litt  138. 

22  Cummins  v.  Webb,  4  Ark.  229. 
2)  Hackott  V,  Green,  32  Ga.  512. 

I  C84.  Failura  to  retam.  —  A  sheriff  who  falls  to  re- 
turn a  writ  of  execution  within  the  time  allowed  by 
law  is  liable  for  the  damages  sustained  in  consequence.^ 
He  should  return  a  replevin  bond  with  the  writ  so  that 
the  derendant  may  have  an  opportunity  to  obtain  ad- 
ditional security.^  If  his  failure  to  return  arises  bona 
fide  from  such  casualties,  inadvertencies,  mistakes,  or 
Debrcto  Nbg.— 45. 
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omissions,  as  men  of  ordinary  prudence  are  subject  to, 
they  constitute  a  good  excuse.'  His  sickness  is  a  good 
excuse,^  and  the  accidental  loss  of  the  execution  has 
been  held  to  be  a  sufficient  cause  for  not  returning  it.^  If 
the  failure  ia  owing  to  the  instructions  or  intermeddling 
of  the  plaintiff  the  sheriff  is  not  liable ;  *  but  the  consent 
of  the  plaintiff  to  defer  a  sale  under  a  levy  is  not  a  suf' 
ficient  excuse  for  failing  to  make  a  return  of  the  exe^ 
cution.7  The  sheriff  cannot  be  allowed  to  object  that 
the  execution  was  irregular ; "  but  he  is  not  liable  to 
amercement  when  the  execution  sets  forth  a  jugdtnent 
substantially  greater  than  the  amount  of  the  actual 
judgment  recovered.*  The  bankruptcy  of  the  defend* 
ant  in  execution  is  no  excuse ;  ^^  nor  is  the  fact  that  the 
execution  was  received  too  late  to  make  a  sale ;  '^  or 
that  more  than  ninety  days  intervened  between  the 
teste  and  the  return ;  ^'  or  that  it  was  returned  within  a 
few  days  after  the  statutory  time ;  i'  or  before  the  notice 
of  the  motion  against  him  was  served  upon  him  ;  ^*  or 
that  he  had  tendered  it  to  the  clerk  who  had  refused  to 
receive  it,  or  that  the  clerk  had  died  during  the  term ;  ^ 
or  that  prior  to  the  return  day  the  defendant  received  a 
warrant  of  attachment  against  the  plaintiff,  a  copy  of 
which  he  served  upon  the  judgment  debtor,  and  re- 
ceived a  certificate  acknowledging  the  indebtedness  of 
the  plaintiff  in  the  amount  of  the  Judgment ;  *^  or  that  a 
Judgment  for  a  like  failure  had  been  recovered  against 
a  former  sheriff;  ^^  but  it  is  a  good  defense  that  the 
Judgment  was  paid  before  the  execution  was  issued ;  ^* 
and  no  action  will  lie  for  not  returning  an  execution 
within  the  return  day  after  the  execution  had  been  re- 
turned and  satisfied.^  The  return  of  an  execution  be- 
fore the  return  day  will  not  support  a  motion  against 
the  sheriff,  on  the  ground  that  he  has  failed  tt>  return 
it  on  its  return  day.**    On  a  motion  against  a  sheriff 
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for  failing  to  return  an  execution  issued  from  another 
county,  to  excuse  himself  he  must  show  that  he  had  in 
proper  time  enclosed  the  execution  and  sent  it  by  mail 
or  some  safe  conveyance  to  the  county  whence  it  is- 
sued.^ Under  a  statute  providing  that  a  constable 
shall  be  liable  to  the  plaintiff  in  execution  for  tho 
amount  thereof,  when  he  allows  the  statutory  time  to 
elapse  before  making  a  true  return,  he  is  not  liable  to 
the  statutory  penalty  for  a  failure  to  return  when  he  has 
not  collected  any  money  under  the  execution.^  A  fail- 
ure to  return  raises  a  presumption  of  liability  against 
the  sheriff  to  the  extent  of  the  debt,  and  the  burden  of 
proof  is  on  the  sheriff  to  overcome  it.**  In  Tennessee, 
however,  the  rule  is  that  in  proceeding  against  a  sheriff 
for  non-return,  the  burden  of  proof  is  on  the  plaintiff  to 
show  tho  defendant's  liability." 

1  Btate  r.  Blanch,  70  Ind.  204 :  Roth  v.  Duvall,  1  Irlaho,  107 ;  Tie- 
posit  Bunk  etc.  v.  Olenn,  1  Met  (Ky.)fi85;  Goodnowr.  Willard,  5  Met. 
617  ;  People  V.  Johnson,  4  111.  App.  346.  See  Commonw.  v.  Magee,  8 
Pa.  St.  240. 

2  People  V.  Robinson,  89  IlL  139. 

8  Basset  v.  Bowmar,  8  Mon.  B.  82S. 
4    Bruce  v.  Dyall,  5  Mon.  125. 

6   Shippln  V.  Curry,  8  Met.  (Ky.)  184 ;  Waring  v,  Thomas,  1  Utt  258. 

6  Norrls  t».  Stat",  22  Ark.  524  ;  Bacon  r.  Fitch,  Kirby,  373 ;  Shannon 
V,  Clark,  8  Dana,  1^ ;  Robinson  v.  Harrison,  7  Humpii.  189. 

7  Kozer  v.  Bonnell,  1  Head,  377. 

8'  HcRae  v.  Conclough,  2  Ala.  74 ;  Bondnrant  v.  Woods,  1  Ala.  iMS. 

9  Moore  v.  McClief,  16  Ohio  St.  50. 

10  Noble  V.  Whetstone,  45  Alu.  861 ;  Cox  t7.  Ross,  56  Miss.  48L 

11  Smith  V,  Gilmore,  3  Sneed,  48L 

12  Wilson  V.  Huston,  4  Bibb,  832. 

18  Brookfield  v.  Remsen,  1  Abb.  N.  T.  App.  21QL 

14  Wilson  v.  Huston,  4  Bibb,  822. 

15  Hamlin  v.  March,  0  Ired.  35. 

16  Wehle  V.  Conner,  63  N.  Y.  258. 

17  Taylor  v.  Hardin,  4  Mon.  B.  363^ 

18  Evans  v.  Boggs.  2  Watts  A  S.  2281 

19  libret  v.  Child,  1  Root,  261 
ao  Tapp  v.  Bonds,  57  Miss.  281. 
21  Wilson  V.  Huston,  4  Bibb,  332. 


I  885  SHERIFFS  AND  CONSTABI^ES.  532 

!!2    Curry  t>.  Farley,  8  Daly,  228. 

n    P"ij*^  V.  T'>n''A,  20  Tex.  7.10 ;  Bumphy  v.  Whipple,  25  Mlclu  10 ; 

Jloore  i'.  b'ioycl,  4  Or.  101. 

24    Etate  i*.  Bcttlck,  C7  Tex.  203. 

§  c3j.  Fal33  rotum. — To  render  a  sherifit  liable  to  an 
amcrcernont  for  inaldng  a  false  return,  it  must  appear 
that  the  return  is  false  in  iK)int  of  fact,  and  not  false 
merely  as  importing  from  facts  truly  stated  a  wrong 
oonclu.sion.i  Where  he  returns  that  he  had  made  the 
money  and  satisfied  an  execution,  though  in  fact  he  had 
received  payment  otherwise  than  in  money,  such  a  re* 
turn  holds  him  Kal)lo  for  the  money  to  the  parties  en- 
titled to  it.^  Where  a  defendant  is  openly  and  at  large 
in  a  county,  non  est  inventus  is  a  false  return.'  Where 
on  an  execution  af^inst  the  body  he  arrests  the  defend- 
ant and  ncgligen'ly  permits  him  to  escape,  and  then  re- 
turns that  he  cannot  be  found  in  his  county,  this  is  a 
false  return.^  Where  in  such  a  case  he  has  an  oppor- 
tunity to  arrest  the  debtor  and  neglects  to  do  so,  and  the 
debtor  absconds  and  he  then  returns  non  est  inventuSj 
he  is  liable.^  To  serve  a  summons  on  the  wrong  person, 
and  then  return  it  personally  served,  is  a  false  return.* 
If  he  maliies  a  fair,  honest  effort  to  determine  whether 
the  execution  defendant  has  any  property  on  which  he 
can  levy,  but  is  unable  to  find  any,  he  is  Justified  in 
making  a  return  of  ntUla  bonaj^  On  issuing  an  execu- 
tion to  the  sheriff,  the  plaintifT's  attorney  is  not  bound 
to  give  notice  that  the  defendant  resides  or  has  property 
within  the  county,  and  the  want  of  such  notice  will 
not  excuse  any  negligence  of  the  sheriff  if  be  falsely  r«%- 
turns  nulla  bona.^  Where  in  a  suit  by  attachment  the 
sheriff  makes  a  false  return  by  which  the  plaintiff  is 
prevented  from  obtaining  a  judgment,  he  may  proceed 
immediately  against  the  sheriff  without  further  prose- 
cution of  his  attachment.*    In  an  action  for  fklsely  re- 


683  shehiffs  and  oonstabi.es.  }  886 

turning  an  execution  nulla  bona,  the  burden  is  on  the 
plaintiff  to  show  that  th^re  Was  property  upon  which 
the  defendant  by  proper  diligence  could  have  levied, 
and  not  on  the  defendant  to  show  that  he  could  find 
none  J®  In  an  action  for  falsely  returning  that  the  de- 
fendant could  not  be  found,  it  cannot  be  said  as  a  matter 
of  law  that  the  sherifif 's  neglect  to  inquire  of  the  plaint- 
iff in  an  execution  as  to  the  defendant's  whereabouts 
tended  to  show  negligence.^^ 

1  Lemit  t'.  Mooring,  8  Ired.  S12. 

2  Tiffany  r.  Johnson,  27  Miss.  227. 

3  Houser  v.  Hampton,  7  Ired.  S33. 

4  McArthur  v.  Pease,  46  Barb.  423. 

5  Goodrich  r.  Starr,  18  Vt.  227. 

6  Green  v.  Ferguson,  14  Johns.  388. 

7  Cross  V.  Williams,  6S  How.  Pr.  lOL 

8  Tomllnson  v.  Rowe,  Hill  &  D.  Sapp.  410L 

9  Palmer  v.  Crane,  8  Mo.  619. 

10  Watson  v.  Brennan,  66  N.  Y.  621. 

11  Koch  t7.  Coats,  43  Mich.  30. 

J  886.  Failure  to  pay  over  money  received.— A  sheriff 
and  his  sureties  are  liable  for  all  moneys  received  by 
him  in  his  official  capacity,  which  he  neglects  or  refuses 
to  pay  over  on  demand.^  Where  he  neglects  to  pay 
over  money  for  several  years  without  good  excuse,  he 
may  be  compelled  to  pay  other  and  good  money  if  that 
which  he  has  received  has  in  the  meantime  depreciated.' 
Where  he  has  neglected  to  make  monc}''  on  an  execu- 
tion, this  does  not  warrant  a  rule  for  falling  to  pay  over 
money  as  actually  collected,  notwithstanding  he  has 
promised  to  pay  over  money  for  wliich  he  is  liable.' 
Where  a  statute  provides  a  penalty  of  five  times  the  legal 
interest  for  failing  to  pay  over  money  received  on  exe- 
cution, a  sheriff  is  not  liable  to  the  penalty  for  failing  to 
apply  on  an  execution  placed  in  his  hands  money  re- 
4»ived  by  his  deputy  for  property  sold  on  mesne  process.* 
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1  Kash  V.  HCnldoon,  16  Nev.  404. 

2  Wallace  v.  Graham,  13  Rich.  822. 
8   Hodges  V.  Laird,  10  Ala.  678. 

4   Peirce  v.  Holt,  21 N.  H.  237. 

i  887.  Escape. — Formerly  when  imprisonment  for 
debt  was  allowed,  the  subject  of  escape  was  an  important 
one  in  treating  of  the  liabilities  of  sheriffs.  The  books 
abound  in  cases  in  which  this  subject  is  treated  with  infi- 
nite learning  and  great  ingenuity ;  but  most  of  this  law 
is  under  the  new  and  more  enlightened  systems  of  the 
present  day  practically  obsolete.^  The  general  rule  is 
that  wliere  a  sheriff  has  a  person  in  custody,  under 
process  of  any  character  emanating  from  a  court  that 
has  jurisdiction  over  the  matter,  the  suffering  of  such 
person  to  go  at  large  is  an  escape  for  which  the  sheriff 
is  liable.'  An  escape  is  where  one  who  is  under  lawful 
arrest  evades  such  arrest  and  restraint  either  violently 
or  privily,  or  is  suffered  to  go  at  large  by  the  officer 
having  him  in  custody,  even  for  the  shortest  time  bo- 
fore  delivery  by  due  course  of  law.'  Every  liberty 
given  to  a  prisoner  not  authorized  by  law  is  an  escape.* 
Escapes  are  voluntary  and  negligent ;  voluntary  when 
with  the  assent  of  the  officer  having  the  prisoner  in 
custody ;  negligent  when  it  is  without  the  knowledge 
or  the  assent  of  such  officer,  whether  it  be  from  the 
officer  on  the  arrest,  from  the  jail,  or  from  the  liberties 
thereof.*  There  must  be  a  custody  of  the  prisoner  be- 
fore there  can  arise  any  liability  for  escape;  but  this 
custody  may  be  actual  or  constructive.^  An  escape  also 
mav  be  constructive.'  The  common-law  rule  seems  to 
have  been  that  nothing  but  the  act  of  God  or  the  king^s 
enemies  would  excuse  a  sheriff  for  an  escape  of  a  prisoner 
committed  on  execution.  By  the  modem  rule,  the  ex- 
ceptions in  favor  of  the  sheriff  of  the  acts  of  God  and  the 
king's  enemies  have  been  enlarged  so  as  to  include  the 
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act  of  the  law ;  and  where  a  prisoner  is  taken  from  the 
custody  of  the  sheriff  by  virtue  of  an  order  of  a  court 
or  officer  of  competent  jurisdiction,  or  of  some  legal 
process  which  affords  a  |ustitication  to  the  officer  execut- 
ing it,  and  against  whom  the  sheriff  can  have  no  remedy 
or  recompense,  it  is  not  an  escape,*  Discharge  of  a 
prisoner  by  a  court  is  not  an  escape.*  After  a  voluntary 
escape  a  iiheriff  cannot  retake  the  prisoner ;  but  the  rule 
is  otherwise  in  case  of  a  negligent  escape. ^^  He  will 
have  done  his  duty  if  he  produces  the  body  of  the  pris- 
oner taken  on  mesne  process  on  the  return  day,  notwith- 
standing that  in  the  meantime  the  prisoner  may  have 
been  at  largeJ^ 

1  Maifree  Sheri£flab  i  IM. 

2  Marfjree  Sheriffs,  {190L 

3  Crocker  Sberiffis,  3 .59S. 

4  Shearman  <fe  Redfield  Negligence,  1 545: 

5  Crocker  Sheriffs,  {  595. 

6  MurTree  Sheriffo,  {  192. 

7  Murf ree  Sheriffs,  {  195. 

S  Shearman  &  Redfield  Negligence,  {  546. 

9  Murfree  Sheriffs,  1 203L 

10  Crocker  Sheriffs  SJ  60S,  609  ;  Murfree  Sheriffls,  {  198. 

11  Shearman  &  Redfield  Negligence,  ^  548. 

i  338.  Deputies  or  clerks,  liability  of  sheriff  for  acts  of. 
— A  sheriff  is  responsible  for  the  official  negligence 
or  misconduct  of  his  deputy,  and  also  for  his  acts  not 
required  by  law,  where  he  assumes  to  act  under  color  of 
office ;  but  he  is  not  responsible  for  the  neglect  of  any 
act  or  duty  which  the  law  does  not  require  the  deputy 
officially  to  perform.'  He  is  answerable  for  the  fault 
of  his  deputy  in  making  an  improper  return  of  the 
writ,'  or  where  the  deputy  through  ignorance  returns 
an  execution  fion  est  mventtts,^  Neglect  to  pay  over 
money  in  the  hands  of  tlie  officer  to  one  entitled  to  it  on 
demand  is  not  an  act  of  nonfeasance,  but  of  misfeas- 
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ance,  and  for  such  miscondact  on  the  part  of  the  deputy 
the  sheriff  is  liable.^  He  is  also  liable  for  money  re- 
ceived  by  a  deputy  on  an  execution  after  the  expiration 
of  the  time  and  after  his  term  had  expired.^  Neg- 
lect of  a  deputy  to  take  a  sufficient  bond  in  replevin 
is  an  official  misconduct  for  ^hich  the  sheriff  is  lia- 
ble, and  the  officer  cannot  justify  by  showing  that  the 
plaintiff  in  replevin  is  a  person  of  abundant  property.* 
Where  a  deputy  omits  to  return  a  ji,  /a,j  and  after  the 
return  day  he  receives  a  letter  from  the  attorney  written 
before  and  proposing  a  sottloment  on  special  terms,  the 
sheriff  is  liable  for  the  deputy's  negligence,  though  the 
deputy  returned  to  the  attorney  a  settlement  which  was 
refused  by  him  because  it  did  not  conform  to  the  terms 
or  the  letter  J  A  slier  ifV  who  has  seasonably  served  and 
returned  a  writ  to  the  clerk's  office  is  not  responsible 
for  its  not  having  been  duly  entered.^  Thus,  where  he 
served  a  writ  of  attachment,  returned  it  to  the  house  of 
the  clerk,  and  the  clerk  not  being  at  home  left  it  with  his 
wife j  informing  her  what  it  was,  and  the  writ  was  never 
entered  on  the  docket  of  the  court,  by  reason  of  w^hich 
the  creditor  could  not  obtain  judgment  and  lost  a  greater 
part  of  his  debt,  the  sheriff  is  not  liable.' 

1  Clute  V.  Goodell,  2  McLean,  193 ;  Harrington  v.  Puller.  18  Me. 
277 ;  Lawson  v,  Sherman,  2  McLean,  488 ;  State  v.  Moore,  19  Mo.  36a. 

2  Prosser  v.  Coots,  50  Mich.  262. 

3  Houser  v.  Hampton,  7  Ired.  333. 

4  Norton  v.  Nye,  56  Me.  211. 

5  Boss  t*.  Campbell,  19  Hun,  615. 

6  Harriman  v.  Wilkins.  20  Me.  93. 

7  Corning  v.  Southland,  3  Hill,  532. 

8  Hall  t'.  Monroe,  73  Me.  123. 

9  Frink  v.  Scovel,  2  Day,  480. 


839.  Waiver  of  sheriff's  negligence. — Where  a  plaint- 
iff excuses  the  sheriff  from  his  duty  to  return  an  exe- 
cution, he  cannot  afterwards  maintain  a  motion  under 
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the  statute  for  the  omission.^  It  was  held  in  Tennessee 
that  in  case  the  plaintiff  in  the  execution  received  money 
collected  on  the  writ,  he  thereby  waived  his  right  of 
action  against  the  sheriff  for  a  false  return  on  that  writ 
for  the  balance.'  This  doctrine  has  been  expressly  dis- 
approved by  able  writers.'  If  a  plaintiff  accepts  money 
collected  by  the  sheriff  upon  an  execution,  with  knowl- 
edge of  the  loss  of  the  execution,  such  an  acceptance 
operates  as  a  waiver  of  the  right  to  maintain  an  action 
against  a  sheriff  for  not  returning  the  execution.^  The 
issuing  of  an  alias  execution  is  not  a  waiver  of  the  de- 
fault of  the  officer  in  respect  to  the  original  execution.^ 
Where  a  sheriff  had  rendered  himself  liable  to  a  plaint- 
iff, and  the  latter  suffered  several  years  to  elapse  with- 
out any  action  against  the  former,  though  living  in  the 
same  county  and  solvent,  and  then  issued  alias  exe- 
cutions on  which  the  debt  was  collected,  though  not 
paid  over  by  another  officer,  he  waives  his  right  of 
action  against  the  first  officer  and  his  sureties/ 

1  Gary  v.  Boykln,  7  Ala.  154. 

2  Trigg  V.  McDonald,  2  Humph.  338. 

i    Shearman  A  Redfleld  Negllgrence,  )  539. 

4  Groves  v.  Bulkley,  23  Kan.  249. 

5  Doyle  V.  Glenn,  4  Hamph.  809 ;  Klrkmans  v.  Rice,  4  Humph. 
267. 

6  Wrlghtv.  Johnson,  3  Sneed,  407. 

I  P43.  Pleadins^  and  evide&co  in  actions  ag^ainst. — The 
plaintiff  in  a  fl,  /a,  has  for  the  sheriff's  failure  in  duty 
thereon  a  remedy  by  action  on  the  case  or  by  rule.* 
Where  several  plaintiffs  recover  j:idgments  the  same 
day  against  the  same  defendant,  and  executions  thereon 
come  to  the  hands  of  the  sherilT  at  the  same  time,  the 
right  of  the  plaintiffs  to  proceed  against  the  sheriff  for 
not  using  due  diligence  to  make  money  on  the  execu- 
tions is  several  and  not  joint.^  Where  the  holder  of  a 
non-negotiable  note  recovered  judgment  in  the  name 
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of  the  payee,  he  can  maintain  an  action  in  the  name  of 
the  payee  against  a  sheriiT  for  his  negligence  in  exe- 
cuting process  issued  on  tho  judgment.^  In  a  summary 
proceeding  under  statuto  against  the'  sheriff,  the  statute 
must  be  strictly  complied  with.^  Tlie  notice  of  a  motion 
against  a  constable  and  his  sureties  for  failure  to  return 
an  execution  is  in  the  nature  of  a  pleading,  and  sub- 
stantial certainty  in  its  averments  is  all  that  is  required  ;^ 
but  it  should  appear  tliat  the  fees  and  mileage  to  wliich 
the  officer  was  entitled  were  paid  or  tendered.*  In 
Mississippi,  the  motion  should  bo  made  in  the  court  to 
which  the  execution  is  returnable^  A  judgment  abso- 
lute against  the  sheriff  will  be  set  aside  if  it  appears  that 
he  had  no  notice  of  the  rule  upon  him  to  show  cause.* 
Where  a  complaint  shows  that  he  was  directed  to  levy 
npon  certain  property,  but  fails  to  show  that  the  execu- 
tion defendant  had  any  interest  therein  subject  to  exe- 
cution, a  sufficient  case  is  not  made  out  to  put  the 
defendant  on  his  defense.*  To  entitle  the  plaintifT  to 
recover,  two  things  must  appear :  (1)  That  the  sheriff 
is  in  contempt  of  court ;  (2)  that  by  this  contempt  the 
plaintiff  was  injured.'®  Tho  plaintiff  must  show  process 
regularly  in  his  hands ;  ^'  that  the  execution  had  been 
placed  in  his  hands,  and  that  while  in  his  hands  he  had 
been  required  to  make  a  levy  wlien  it  was  in  his  power 
to  do  so,  and  that  he  had  failed  to  make  such  levy  ;^* 
the  existence  not  the  regularity  of  the  judgment ;  ^  the 
validity  of  the  execution ;  ^*  and  the  indebtedness  of  the 
plaintiff  in  the  original  action.'^  Testimony  of  a  justice 
that  he  issued  the  execution  as  shown  by  his  docket, 
and  that  it  must  have  been  valid,  is  not  enough  to  es- 
tablish its  validity.'*  The  indebtedness  of  the  execution 
defendant  must  be  shown  in  the  same  way  as  in  a  suit 
against  the  original  debtor.'?  in  Missouri,  no  demand 
on  the  sheriff  for  the  amount  of  the  execution  need  be 
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proved.'^  The  sheriff  may  show  by  parol  that  he  made 
the  lovy.*»  The  presumption  of  the  legality  of  the 
officer's  actions  is  not  overcome  by  mere  proof  that  at 
the  time  the  defendant  in  execution  was  in  possession 
of  realty  or  personalty.^  In  an  action  for  a  failure  to 
sell,  the  appraisement  is  not  ooadusive  evidence  of  the 
value  of  the  property*** 

1  Wakefield  V.  Moore,  65  Qsu  268. 

2  Gary  v.  Hatluiway.  6  Ala.  161. 

3  Chase  v.  Plymouth.  20  Vt.  460. 

4  Hobinaon  tf.  Schmidt.  4S  Tex.  la 

5  nix  V.  Coni«nas«  7  Cold.  290. 

€  Atliinaonv  Bulsc.  30  Arlc.  76Ql 

7  Tappv  Bonds,  C?  Miss.  Ii:i. 

«  Ycarfflri  t7,  Wood,  84  N.  C.  32^ 

9  Stevenson  V.  Jndy,  49  Mo.  227% 

10  Hunter  V.  I»hllllps.  S8  Ga.  6.U 

11  Rash  V.  Pawis,  4  Har,  (DeL)  8L 

12  Lyondeckcr  v  Martin,  38  Tex.  287, 
U  Stnteo  Miller.  4S  Mo.  251. 

14  Ka,aUler  o.  Pcoplo*  II  111.  App.  6ia 

25  Wohstor  e  Qiilmby,  S  N".  II.  S32. 

16  Kautzlcr  v.  People,  11  111.  App.  610l 

17  Webster  «.  Qulmby,  %  N.  H.  «82. 

18  Dousrlass  V.  Baker,  9  Mo.  41. 

19  Dcmlnt  1>.  Thompson,  80  Ky.  255^ 

20  Force  v.  Gardner,  43  N.  J.  L.  4:7, 

21  First  Not,  Bank  v.  Franklin,  20  Kan.  26i 

2  341.  Heamre  of  damag^oa.  —  In  an  action  against  a 
sherifT  to  reoover  for  injury  consequent  upon  liis  neg- 
lect of  duty,  the  measure  of  damages  is,  in  the  absence 
of  statutes  affixing  penalties,  the  actual  losis  sustained.^ 
The  value  of  the  property  lost  through  his  negligence 
is  the  measure,  not  the  value  of  the  debt.*  Attorney's 
fees,*  interest,*  and  costs,*  have  been  allowed.  For  his 
negligence  to  take  the  requisite  steps  where  no  damage 
has  followed,  nominal  damages,  and  nominal  damages 
only,  are  recoverable.*    Where  there  was  but  a  small 
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amount  of  property  on  which  the  sheriff  conld  have 
levied,  it  is  error  to  direct  a  verdict  for  the  full  amount.^ 
As  the  defendant  13  liablo  only  for  the  actual  loss,  it  is 
competent  for  him  to  show  for  the  purpose  of  mitigat- 
ing the  damages  that  the  property  was  not  the  execution 
defendant's ;  ^  that  the  execution  had  been  paid  off  in 
whole  or  in  part ;  •  that  prior  executions  would  havo 
taken  all  the  property ;  *®  that  there  was  other  property 
left  in  the  execution  defendant's  hands  which  might 
be  taken  for  the  debt."  The  sureties  of  a  sheriff  are  not 
liable  for  the  statutory  penalty  imposed  for  hi:,  ncr;lect 
to  levy,  but  only  for  the  actual  damages." 

1  Pugh  V.  McUao,  2  Ala.  303 ;  Clark  v.  fimlth,  10  Conn.  1 ;  S.  C.  9 
Conn.  830  ;  Haiuiitoa  1'.  Marsh,  2  Tyler,  403 ;  I»lotl^ctt  v.  Bratu^^boro, 
SO  Vt  579;  Potts  V.  Commoiiw.  4  Marsh.  J.  J.  2*Ji ;  Commoiiw.  r. 
BradleyT4  Marsh.  J.  J.  2209  ;  Taylor  v.  Commonw.  3  Bibb,  356 ;  Com- 
monvv.  V.  Ll^htfoot,  7  Mon.  B.  2j6  ;  Arnold  v.  Commonw.  8  Mo:i.  B. 
109  ;  Marshall  v.  Simpson,  13  La.  An.  4  J ;  Hodson  v.  Wllklns,  7  Me. 
113 ;  Ackiey  v.  Chesler,  5  Day,  221 ;  Dunforth  t;.  Pratt,  9  Cush.  S13 ; 
Ilamner  v.  Grhllth,  1  Grant  Ca&  loi ;  Barnctt  v,  Recvl,  51  P.u  bt.  IjO; 
"Wakefield  v.  Moore,  ft5  Ga.  2C3 ;  Cjwart  v.  Dunbar, 50  Go.  4C/  ;  I  /ey  v- 
Colqultt,  03  Ga.  60J ;  Robinson  v.  People,  8  III.  App.  '27 J. 

2  State  V.  Lawrence,  64  N.  C.  433 ;  Baker  v.  Bower,  44  Ga.  14 ; 
Harris  v.  Murfrec,  54  Ala.  ICl. 

3  Custer  V.  Agnew,  83  III.  104. 

4  Borduraut  v.  Lee,  9  Port.  434  ;  Mitchell  v.  Commonw.  S7  Pa.  fit. 

187. 

5  Mitchell  V.  Commonw.  37  Pa.  St.  187 ;  Lewis  v.  Hamilton,  1 
Hemp.  21 ;  Miller  v.  IState,  Gl  Ind.  5J3. 

6  People  V.  Johnson,  4  111.  App.  341 ;  State  v.  Blanch,  70  Ind.  20| ; 
Goodnow  V.  Wiilard,  5  Met.  617;  Selfrldgre  v.  Llthj^ow,  2  ILuss.  ««i: 
Boll  V.  Roberts,  15  Vt.  741. 

7  Dolson  V.  Saxton,  18  N.  Y.  Supr.  565. 

8  Cowart  v.  Dunbar,  56  Ga.  407. 

9  Wheeler  v.  Thomas,  57  Ga.  IGl.  S.  P..  Commonw.  v.  Bosley,  S 
Bush,  2:1. 

10  Gains  v.  Downs,  Harp.  72. 

11  Townsend  v.  LIbbey,  70  Me.  162. 

12  Glascock  V.  Ashman,  52  Cal.  493. 

§  842.  Liabilitios  of  dopatios. — Generally  a  deputy  is 
liable,  as  well  as  the  sheriff,  for  his  negligence  in  the 
performance  of  his  duties,  in  consequence  of  which 
injury  results  to  a  third  person.^    In  Alabama,  a  deputy 


541  SHERIFFS  AND  OOKSTABLES.  }  ^42 

was  held  not  to  be  personally  responsible  to  a  third 
person  for  his  negligence.*  A  deputy  as  a  bailee  is 
bound  to  that  degree  of  diligence  which  the  manner 
and  nature  of  his  employment  makes  it  reasonable  to 
expect  of  him,  and  which  prudent  men  exercise  in  the 
conduct  of  such  affairs  of  their  own.^  Where  he  gives 
his  receipt  for  collection  of  notes  placed  in  his  hands 
for  collection,  he  assumes  an  agency  which  is  extra- 
official,  and  is  personally  responsible  to  any  one  injured 
by  his  negligence  or  misconduct  in  the  fulfillment  of 
it.*  A  deputy  who  has  attached  property  cannot  be 
charged  with  negligence  in  not  keeping  it  and  deliver- 
ing it  on  execution,  unless  the  execution  was  seasonably 
delivered  to  him  on  a  demand  made  of  him  by  the  officer 
having  the  execution.^  Want  of  i^uch  a  demand  is  not 
excused  where  the  officer  delivered  the  property  to  the 
debtor  who  removed  it  from  the  county.* 

1  The  state  v.  Berkshire,  2  Ind.  207 ;  l^raper  v.  Arnold,  12  Mctss. 
449 ;  Esty  V.  Chandler,  7  Mass.  464 ;  Heyman  v.  Cunningham,  51  Wis. 
506. 

2  Pond  V.  Vandervech,  17  Ala.  426. 

3  Briggs  V.  Taylor,  28  Vt.  180. 

4  Bose  V.  Itane,  3  Hamph.  218. 

5  Jameson  v,  KolBon,  12  Vt.  599. 

6  Jameson  v.  Mason,  12  Vt.  599. 
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CHAPTER  XXXV. 

f  843.  General  duties  9f  navigating  yeasda. 

{  344.  General  rales  In  river  navlgBtlon. 

i  345.  Bate  ci  speed. 

?  346.  Lookouts. 

{  347.  Lights. 

{  348.  Vessels  at  anchor  or  aground. 

{  349.  Vessels  moored  at  wharves. 

}  350.  Vessels  drifting  or  dragging. 

\  351.  Making  landings  or  getting  under  wa^. 

{  352.'  Entering  harbors. 

fi  353.  Launching  vessels  —  Vessels  hauled  uii. 

{  354.  Ferry  boats,  management  of. 

{  355b  Steamers  meeting. 

{  356.  Steamers  meeting  small  boats. 

{  357.  Steam  vessels  meeting  sail  vessels. 

.  {  358.  Sail  vessels  meeting. 

'  {  859.  Overtaking  vessels. 

2  360.  Collisions  \ylth  tugs  and  tows. 

{  361.  Swells  and  waves  caused  by  steamer. 

^  362.  Actions  for  cbllisions,  pleading  in. 

I  863.  Inevitable  accident  as  a  defense. 

)  364.  Presence  of  pilot  as  a  defense. 

i  365.  Damages,  measure  of. 

I  d848.  General  obligatioxui  of  navigating  yenels. — The 
{law  demands  of  those  in  charge  of  moving  vess^s  con- 
stant careiand  yigilanoe.^  The  maritime  law  is  rigid  in 
exacting' unzifimitting  vigilance  and  care  on  the  part  of 
those  intnist€fd  with  the  navigation  of  every  kind  of 
vessel,  to  avoid  accident  by  collision ;  any  negligence, 
inattention,  or  want  of  skill  resulting  in  injary  to  others 
will  entitle  the  sufferer  to  remuneration.'  Steamers 
moving  in  crowde4  harbors,'  or  entering  narrow  chan- 
nels,^ should  use  ;great  care  to  avoid  collisions.  The 
non-observance  df  ihe  statutory  rules  of  navigation  la 
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in  itself  a  fault  which  charges  a  vessel  with  damages, 
where  but  for  such  non-observance  the  collision  would 
not  have  occurred.^  But  mere  non-compliance  by  those 
navigating  with  the  prudential  regulations  required  by 
statute  does  not  per  ae  constitute  contributory  negli- 
gence, so  as  to  leave  the  owner  remediless  for  an  injury 
resulting  from  a  collision  with  another  vessel.*  Owners 
are  not  only  bound  to  have  a  full  complement  of  men 
and  officers  on  board,  and  responsible  for  the  faithful 
discharge  of  their  duties,  but  they  are  also  under  obli- 
gations to  have  men  of  competent  experience  and  skill 
to  yeviorm  that  duty  intelligibly  and  understandingly 
under  all  circumstances  and  in  all  emergencies  J 

1  Baker  v.  Lewis,  33  Pa.  St.  JK)1 ;  Broadwell  v.  Swigort,  7  Mon.  B.  3ilL 

2  Ward  v.  The  Ogdensburgb,  5  McLean,  622  ;  Martins  v.  Boggs,  1 
La.  An.  74. 

3  The  aty  of  Paris,  9  Wall.  634. 

4  The  City  of  New  Yort,  15  Fed.  Rep.  624. 
6   The  City  of  New  York,  15  Fed.  Rep.  624. 

6  Blanchard  v.  N.  J.  Steamboat  Co.  59  N.  Y.  202. 

7  The  Washington,  8  Blatchf.  276. 

I  844.  General  mles  in  river  navigation.  — There  is  no 
general  obligation  upon  vessels  navigating  rivers  to 
keep  to  the  right  of  the  center  of  the  channel.*  There 
is  no  rule  requiring  vessels  passing  in  a  river  under  all 
circumstances  to  pass  each  other  on  the  right;  each 
must  ti^e  such  a  course  as  will  be  least  likely  to  injurs 
the  other,  and  the  vessel  having  the  greatest  facilities 
for  choosing  and  taking  its  adopted  course,  and  the 
greatest  control  over  its  movements,  is  called  upon  to 
give  preference  to  the  other  and  to  yield  the  choice  of 
route.'  Where  well-known  usage  sanctioned  one  course 
for  a  steamer  ascending  and  another  for  a  sail  vessel  de- 
scending, the  vessel  if  required  by  natural  obstructions 
to  navigation  to  change  her  course,  after  passing  them 
is  bound  to  resume  it.*    The  neglect  of  a  rule  for  navi- 
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gating  the  Mlssfssippi  that  ascending  boats  shall  ma 
the  points  and  descending  boats  the  bends,  which  re- 
sults in  a  collision  and  loss,  renders  the  boat,  disregard- 
ing the  rule,  liable  for  the  damages.^  A  sailing  vessel 
navigating  a  river  may  take  advantage  of  a  favorable 
tide  or  current,  as  well  as  of  a  favorable  wind,  and 
while  drifting  is  not  required  to  anchor  to  avoid  coUisioa 
with  an  approaching  steamer.^ 

1  The  Milwaakee,  1  Brown  Adm.  313. 

2  Blanchard  ?>.  N.  J.  Steamboat  Co.  SO  N.  T.  292. 
8    The  John  L.  Hasbrouck,  93  U.  S.  405. 

4  Shirley  v.  The  Richmond.  2  Woods,  58. 

5  Steamer  Parrott  v.  Knickerbocker  Ice  Co.  46  N.  Y.  3S1. 

J  815.  Bate  of  speed. — The  risk  of  collision  begins 
the  moment  the  two  vessels  have  approached  so  near 
that  the  collision  might  be  brought  about  by  any  de> 
parturo  from  the  rules  of  navigation,  and  continues  up 
to  the  moment  when  they  have  so  far  progressed  that 
no  such  result  could  ensue ;  under  such  circumstances 
vessels  should  adopt  such  a  rate  of  speed  as  to  be  at 
all  times  under  r^&dy  and  complete  control  until  the 
risk  is  passed.^  Where  a  rule  of  navigation  requires  a. 
steamship  to  slacken  on  approaching  a  ship  so  as  to  in- 
volve the  risk  of  collision,  she  must  not  wait  until  the 
danger  is  imminent  before  she  slackens;'  but  such  a 
rule  does  not  throw  a  steam  vessel  in  fault  for  not  slack- 
ening speed,  so  long  as  the  vessels  are  so  placed  that  if 
the  sailing  vessel  observes  the  ordinary  precaution  and 
rules  of  ilavigation  there  would  be  no  danger  of  a  col- 
lision.^  Tlie  tendency  of  the  authorities  is  to  enforce 
the  obligation  of  steam  vessels  to  lessen  their  speed  in 
all  cases  of  danger  or  doubt.*  Where  the  lookout  on  a 
steamer  at  night  discovered  a  sailing  vessel  at  a  dis- 
tance of  several  hundred  yards,  and  the  captain  was  at 
first  uncertain  whether  she  was  at  anchor  or  under  way, 
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but  eoBtinned  with  unabated  speed  until  a  collision  be- 
came inevitable,  this  was  negligence.'^  For  a  steamer  but 
little  under  the  control  of  her  helm  to  approach  a  sail 
vessel  in  a  narrow  channel  nearly  end  on,  at  a  speed  of 
nine  knots,  is  negligence ;  *  so  is  it  for  her  to  proceed  in 
a  crowded  harbor  at  the  rate  of  five  miles  an  hour  J  To 
proceed  at  full  speed  close  to  the  mouths  of  ferry-slips,^ 
or  at  such  a  rate  of  speed  as  not  to  be  able  to  stop  in  case  of 
danger  of  a  collision,^  is  negligent.  There  is  no  absolute 
rule  that  a  vessel  must  lay  to  during  a  fog ;  her  duty  in 
this  respect  is  a  question  of  prudence  under  the  circum- 
stances.^^ It  is  negligence  in  a  vessel  to  sail  in  fishing 
waters  in  a  fog  with  her  canvass  spread  to  such  an  ex- 
tent and  in  such  a  manner  as  to  prevent  prompt  ma- 
neuvering.^^ For  a  steamer  to  continue  her  course  at 
very  nearly  her  highest  speed  in  a  dense  fog  is  negli^ 
gence."  For  a  steamer  with  a  tow  to  run  seven  or  eight 
miles  an  hour  at  a  dangerous  point  in  a  river,i'  for  a 
steam  tug  to  run  eight  miles  an  hour  down  a  river,^* 
for  a  steamer  to  go  at  fifteen,'*or  eight,'*  or  seven  linots,*' 
or  a  schooner  to  go  at  seven  knots,'^  in  a  track  which 
was  in  the  usual  course  of  navigation,  is  negligence. 
Where  a  steamer  running  up  a  river  in  a  fog  mistook 
hor  way  and  ran  into  a  slip  at  a  speed  which  made  it 
imx>os8ible  to  stop  so  as  to  avoid  a  collision  with  a  tug 
inside,  she  is  in  fault.^ 

1  The  Hllwaakee,  1  Brown  Adm.  SIS.    Comoare  The  Manitoba.  2 
FIlpp.  'ML 

2  The  Huntsvllle,  8  Blatchf.  228. 

3  The  rree  State,  91 U.  S.  200. 

4  The  Ogdensbnrgh,  1  Newb.  Adm.  139. 

5  The  Louisiana  v.  The  Isaac  Fisher,  21  How.  1. 

6  The  Blenheim,  14  Fed.  Bep.  797 ;  8.  C.  17  Fed.  Bep.  A08. 

7  The  Little  Grant,  2  Biss.  23.    S.  P.,  The  Allegheny,  2  Blsa.  29 

8  The  D.  B.  Martin,  10  Ben.  532. 

9  The  Favortta,  8  Blatchf.  639. 

]0   Hoffkuan  v^  Union  Ferry  Ck>.  tS  N.  Y.  88Sb 
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U   TheQeo.BeU.8Haghe8,46S.  SeeSpark8i;.Salailin,6XAAii.m. 
12   TheBrlstoI.lOBlatchf.  537. 

15  The  Milwaukee,  2  Bias.  509. 

14  The  Eat  J  Wise,  3  Haghes,  589. 

'    15  The  Rhode  Island,  17  Fed,  Bep.  554. 

16  The  City  of  Panama,  5  Sawy.  63. 

17  Leonard  v.  Whitwell,  10  Ben.  63S. 

18  The  Bhode  Island,  17  Fed.  Bep.  554. 

'    19   The  Shady  Side,  17  Blatchf  .  132 ;  S.  C.  8  Ben.  421 

2  846.    Lookouts. — By  the  rules  of  the  marlUme  law, 
it  is  deemed  negligence  in  a  moving  vessel  m  case  of  a 
ooUison  to  fail  to  keep  a  proper  lookout.^   The  want  of  an 
adequate  lookout  on  board  of  a  vessel  at  sea  is  culpable 
BegUgence  on  her  part,  which  will  prima  fade  render 
her  liable  for,an  injury  received  from  her  in  that  condi- 
tion.'   Pilot  boats  equally  with  other  vessels  are  guilty 
of  gross  negligence  in  running  in  the  night  without  a 
competent  lookout  stationed   forward  on  the  deck.^ 
But  a  steamer  is  only  bound  to  have  a  reasonable  and 
proper  lookout,'  and  is  not  bound  to  employ  unusual  or 
extraordinary  means  to  discover  vessels  which  from 
their  own  carelessness  could  not  have  been  seen  except 
by  the  use  of  such  extraordinary  precautions.^  A  steam- 
boat navigating  at  night  waters  much  frequented  by 
other  vessels  is  bound  to  have  a  lookout  stationed  near 
her  bows.'    Lookouts  should  be  stationed  on  steamers 
in  daylight  as  well.*    And  a  custom  with  the  coasting 
vessels  to  run  along  the  coast  in  daylight  without  a 
watch  on  deck  is  nugatory,  and  will  be  totally  disre- 
garded.^   It  is  as  incumbent  upon  a  steamer  backing  to 
keep  a  lookout  well  aft  as  it  is  on  a  steamer  moving  on 
to  keep  a  lookout  well  forward ;  ^  so  also  a  steamship 
lying  in  a  slip  with  a  canal  boat,  is  liable  for  damages 
to  the  latter  caused  by  her  setting  her  screw  in  motion 
without  keeping  a  watch  on  her  stem  up  to  the  last 
moment.*  But  no  lookout  is  required  as  against  vessels 
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approaching  from  the  rear  and  sailing  in  the  same 
direction,"  As  a  general  rule,  the  one  to  whom  belongs 
the  responsibility  of  controlling  and  directing  all  the 
af&iirs  on  board  the  vessel  is  not  a  proper  lookout  ;^i 
nor  is  the  wheel-man  a  sufficient  lookout."  The  pilot- 
house is  not  a  proper  place  for  the  lookout  to  stand." 
The  failure  to  keep  a  lookout  is  excused  by  the  fact 
that  most  of  the  crew  have  been  disabled  by  yellow 
fever  ;i'  but  it  is  no  excuse  that  a  sail  had  just  been 
blown  out  of  the  ropes,  catching  a  seaman  by  the  leg, 
■and  that  all  hands  except  the  man  at  the  wheel  went 
to  relieve  him,  so  that  the  other  schooner  was  not  seen 
tintil  too  late.'*  Neglect  to  keep  a  proper  lookout  which 
does  not  in  any  manner  contribute  to  the  collision  can- 
not be  alleged  as  a  ground  on  which  to  recover  dam- 
ages.'* The  absence  of  a  lookout  is  not  material,  if  the 
officer  on  the  deck  is  in  full  possession  of  all  l/he  in- 
formation a  lookout  could  give  him  in  time  to  avoid 
the  collision."  Thus,  in  case  of  a  collision  between  a 
schooner  and  a  steamer  at  night,  though  the  former  lias 
no  lookout  except  her  master  who  was  on  the  quarter 
deck,  yet  as  the  steamer  was  seasonably  seen  and  kept 
jn  view,  and  the  schooner  is  kept  on  her  course,  there 
is  no  fault  in  this  particular."  A  vessel  will  not  be 
condemned  for  a  collision  on  the  ground  of  negligence 
in  not  keeping  a  proper  lookout,  if  it  clearly  appears 
from  the  circumstances  that  although  a  proper  lookout 
was  not  kept,  yet  he  could  have  been  of  no  service  in 
preventing  the  collision." 

1  Baker  v.  Lewis,  38  Pa.  8t.  901. 

2  The  Kmily,  Olc.  Adm.  132. 

8   The  Blossom,  Olc.  Adm.  188. 

4  Ward  v.  Armstrong:,  14  111.  283. 

5  Rt.  John  V.  PainejO  How.  557 ;  Newton  v.  Stebblns,  10  How.  686  ; 
The  Genesee  Chief  v.  Fltshugh,  12  How.  443 ;  Ward  v.  Ogdensburg,  5 


6  The  New  Orleans^  106  TJ.  S.  1&    €yomiMir»  The  Ooiombia,  9  BenL 
2M. 

7  The  Rebecca,  Blatchf.  A  H.  Adm.  847. 

8  The  KIrkland,  .3  Hughes,  641.    Beepoc^,  {^1. 

9  The  Colon,  8 Ben.  612.    S.  P.,  The  IVevadiB,  106  U.  8. 154  ;  McPar^ 
land  r.  8.  S.  &  L.  Co.  17  Fed.  Rep.  253. 

10  Erwin  v.  Ne versink  Steamboat  Co.  23  Han,  573 ;  S.  C.  88  N  Y  181 

11  The  City  of  New  Torlc,  8  BlRtchf.  194;  The  Parkersbnrgh,  5 
Blatchf.  247  ;  lluney  v.  Btiltimore  etc.  Co.  2:1  How.  2«7  :  The  Ottawa, 
8  Wall.  1>6S ;  The  Hvpodame,  6  Wall.  2l«  ;  The  OKdensbur^h^l  Newb. 
A'*m.  r> ;  The  Tlllie,  13  Blatchf.  511 ;  The  New  York  v.  Rea,  18  How. 

22a ;  Bell  V.  Smith,  39  Conn.  206. 

12  Phlla.  etc.  R.  R.  Co.  v.  Kerr,  33  Md.  831 ;  The  Tnite,  13  BlatchIL 
S14. 

13  The  Parkersburgh*  S  Blatchf.  247 ;  Haoey  v.  Bait,  etc  Oo.  S 
How.  2o7. 

14  The  Southern  TTome,  16  Blatchf.  447. 

15  Whltrldge  v.  Dill,  23  How.  448. 

16  Shirley  v.  The  Richmond,  2  Woods,  ML 

17  The  Milwaukee,  1  Brown  Adm.  313. 
13   The  City  of  New  Bedford,  10  Ben.  17. 
19    The  Farragut,  10  Wall.  334. 

§  347.  Lights. — The  failure  to  keep  ont  a  good  light 
at  night,  or  to  comply  with  the  statutory  regulations  or 
the  rules  of  navigation  requiring  lights,  is  negligence, 
creating  a  liability  or  barring  a  reoovery  for  damages 
resulting  from  such  failure.^  It  is  negligence  to  dis- 
regard a  positive  regulation  tliat  boats  moving  at  night 
shall  exhibit  lights  even  though  tlie  practice  may  have 
been  otherwise ;  ^  but  compliance  with  the  statutory- 
regulations  in  regard  to  lights  does  not  in  all  cases 
show  a  full  performance  of  duty.*  Apprcaehing  vessels 
have  a  right  to  expect  compliance  with  the  law  regulate 
ing  the  display  of  lights,  and  exercise  their  judgment 
accordingly.*  Sailing  vessels  are  not  bound  to  carry 
lights  when  coming  into  port  in  the  nlght.^  A  schooner 
U  not  bound  to  carry  a  light  on  a  starlight  night  even 
when  sailing  in  waters  much  fre<|aented  by  otlier 
vessels.*  Where  the  night  was  moonlight  and  though 
£he  light  Avas  somewhat  obscured,  yet  not  to  suoh  a 


degree  as  to  render  navigatioa  at  all  dangerous  if  care, 
skill,  and  vigilance  had  been  used,  a  schooner  is  not 
negligent  in  failing  to  show  a  lightJ  Vessels  navigat- 
ing in  the  high  seas  are  not  obliged  to  carry  signal 
lights ;  B  but  although  a  court  cannot  establish  a  rule  to 
bind  vessels  navigating  the  high  seas  to  carry  signal 
lights,  yet  where  one  vessel  -does  bo  and  another  does 
not,  the  court  in  case  of  a  collision  will  go  some  way  to 
treat  the  darlc  boat  as  the  wrong-doer."  The  failure  to 
exhibit  lights  or  the  exhibition  of  improper  ones  will 
not  relieve  the  other  vessel  from  the  duty  of  observing 
the  laws  of  navigation,  and  of  using  all  practicable  pre- 
cautions to  avoid  the  ooUision.^  Where  a  sailing  vessel, 
injured  owing  to  a  sudden  and  unexpected  change  in 
the  colliding  steamer's  course,  had  no  time  to  show  a 
light,  and  where  the  steamer  might  have  avoided  the  col- 
lision if  it  had  had  a  sufficient  lookout,  the  latter  is  liable.^ 
If  the  failure  does  not  contribute  to  the  injury,  it  is  no 
defense,"  The  failure  does  not  prevent  recovery,  it  only 
raises  a  presumption  of  negligence ; '^  but  the  burden 
of  proving  that  it  did  not  contribute  to  the  injury,^*  or 
that  the  other  vessel  was  negligent  in  such  a  case,^  is 
on  such  vessel.  When  the  defense  of  inevitable  accident 
is  set  up,  and  the  main  issue  is  whether  the  weather  was 
such  that  the  lights  of  one  vessel  could  be  seen  in  time 
to  enable  other  vessels  to  keep  out  of  the  way,  the  bur- 
den is  on  the  libelants  to  show  not  only  that  their 
lights  were  burning,  but  that  they  were  such  that  they 
oould  be  seen  a  sufficient  distance  to  avoid  the  collision  J' 

1  Tho  Indiana,  1  Abb.  Adm.  SW ;  Leonard  v.  WhttwUI,  10  Ben.  a38 ; 
The  Continental,  8  Blatchf.  3 ;  Tlio  Santa  Claus.  1  Blatclif.  370  ;  The 
Parkersburgti,  ft  Blatchf.  5t47;  The  Narraffansett,  20  Blatchf.  87 ;  The 
Barmatian,  5  Hughes,  lft3 ;  The  Robert  I.  Poulson,  8  Hughes,  404; 
The  H"r"ul'»s,  17  Fed-  Rep.  606 ;  Whitehall  Transp.  Co.  v.  M.  J.  Steam- 
boat, 51  N.  Y.  36J ;  Rathbun  v.  Payne,  19  Wend.  am. 

2  BUlings  V.  BreinisT,  45  Mich.  65. 

3  The  R.  W.  Burrowes,  7  Blatchf.  374. 

4  The  Continental,  8  Biatcht  SL 
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6   The  Bl(MNEM>ili,  01c.  Adm.  188.    . 

6  Bt»  John  V.  Paine,  10  Hqw.  557. 

7  The  Loatoiana  v.  The  Isaac  Fisher,  21  How.  1. 

8  Baker  v.  The  City  of  N.  T.  1  Cliff.  75 ;  The  Thos.  Martin,  8 
Blatchf.  617. 

9  The  Delaware  V.  The  Ouprey,  2  Wall.  Jr.  2(18. 

10  The  Gray  Eagle,  9  Walt' 505;  The  Empire  State  J  2  Biss.  216; 
Swift  V.  Brownell,  1  Holmes,  467 ;  Hofl!inan  v.  Union  Ferry  Co.  47 
N.  Y.  176. 

11  The  Hypodame,  6  Wall.  218. 

12  The  Scottish  Bride  v.  The  Anthony  Eelley,  1  Fa.  Leg.  Oas.  2S8. 
18    Hoffknan  v.  Union  Ferry  Co.  68  N.  T.  885. 

14  Tho  Miranda,  1  Newb.  Adnu  227 

15  The  Roman,  14  Fed.  Hep.  61. 

16  The  Florence  P.  Hall,  14  Fed.  Bep.  406L 

^  848.  Vesaeli  at  anchor  or  aground. — The  right  of 
moorage  is  included  in  the  right  of  navigation,  and  Is 
protected  by  requiring  vessels  in  motion  to  steer  clear 
of  those  moored  so  as  not  to  strike  them.^  If  a  vessel 
is  at  anchor  in  a  proper  manner  and  at  a  proper  place, 
the  owners  of  a  vessel  colliding  therewith  are  liable.'  A 
vessel  must  not  be  so  moored  as  to  obstruct  navigation.* 
Where  there  is  a  common  and  known  passage  way  in  a 
river  for  vessels,  no  one  has  a  right  ordinarily  to  ob- 
struct such  passage  by  anchoring  a  vessel  upon  it,  or  so 
near  it  as  to  expose  other  vessels  to  danger  by  compel- 
ling them  to  depart  from  the  passage  way.^  In  cases  of 
absolute  necessity,  however,  a  vessel  may  lawfully 
anchor  upon  such  passage  way,  remaining  no  longer 
than  the  necessity  exists ;  but  in  such  cases  the  master 
must  exercise  reasonable  skill,  prudence,  and  care  to 
give  all  others  their  just  rights.'  For  a  vessel  to  anchor 
in  the  usual  track  of  steamers  or  vessels  in  the  night 
without  a  light  burning  or  a  watch  is  negligence.* 
Similarly  it  is  negligence  to  anchor  in  the  track  of 
steamers  or  vessels  during  s^  heavy  fog  without  giving 
usual  and  proper  signals.^  No  light  is  necessary  on  a 
boat  anchored  out  of  the  course  of  travel  and  at  a  place 
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set  apart  for  such  boats.^  A  vessel  anchored  in  a  river 
with  a  rapid  current  should  maintain  a  watch.*  If 
common  prudence  requires  that  a  vessel  lying  in  a  cer- 
tain place  should  hang  out  a  liglit,  it  is  no  excuse  that 
the  common  practice  in  the  harbor  was  to  neglect  to  do 
so.*®  A  vessel  an^oring  within  three  hundred  feet  of 
the  end  of  a  pier,  contrary  to  a  regulation  of  the  port,  is 
not  in  fault  where  it  appears  that  vessels  were  in  the 
habit  of  anchoring  there.'^  Where  a  propeller  wsya 
aground  on  a  dark  night  and  did  not  exhibit  a  prof>er 
light,  but  must  have  been  seen  when  eight  hundred  or 
one  thousand  feet  distant  from  the  tug  which  ran  into 
her,  both  are  in  fault."  If  a  vessel  at  anchor  in  a  gale 
can  avoid  a  collision  threatened  by  another  vessel  and 
does  not  adopt  the  means  of  doing  so,  she  is  a  partici- 
pant in  the  wrong.^  A  vessel  out  of  place  is  not  to  be 
run  into  with  impunity  if  she  can  be  avoided  by  the  use 
of  ordinary  skill  and  care.^*  Though  she  was  anchored 
at  a  place  where  she  was  prohibited  from  anchoring,  if 
it  appears  that  the  other  boat  could  have  avoided  her 
by  the  use  of  ordinary  care  and  attention,  such  other 
boat  is  liable.^^  Where  the  master  of  an  Incoming 
steamer  in  good  faith  supposes  he  can  pass  to  one  side 
of  a  schooner  anchored  in  a  proper  place,  but  injures 
her  in  consequence  of  the  steamer  touching  bottom  and' 
swinging  round,  the  steamer  is  liable.^^  Where  a  col- 
lision  occurs  between  a  vessel  in  motion  and  one  at 
anchor,  there  is  a  presumption  that  it  occurred  through 
the  negligence  of  the  vessel  in  motion.'^  Where  a  boat 
is  sunk  by  the  defendant's  boat  running  against  it, 
it  is  no  defense  that  the  plaintiff  might  have  safely 
moored  his  boat  elsewhere.'^  Where  a  statute  requires 
lights  to  be  exhibited  by  a  vessel  at  anchor,  a  fail- 
ure to  display  the  exact  statutory  lights  required  is 
not  contributory  negligence  sufficient  to  prevent  a  re* 


,{ M9  tmiPFiNa,  592 

oovery  for  a  collisioa  through  the  negligeDoe  of  another 

Teasel.^* 

1  Brown  v,  Stowe,  1  Pbila.  24L 

2  Strout  V.  Foster,  1  How.  ft) ;  8.  C.  17  Peters,  107 ;  United  States  tr. 
The  Mayor,  5  Mo.  230  ;  The  Achilles,  13  Phila.  463. 

8    Digby  v.  Kenton  Iron  Ck>.  8  Bush,  166. 

4  Knowlton  t;.  Sanford,  82  Me.  148. 

5  Knowlton  v,  Sanford,  32  Me.  148. 

6  The  Numbers,  3  Hughes,  fiOR ;  The  Clara,  102  tJ.  S.  200 ;  I^evon  r. 
Wlnlalmmet  Co.  1 8prague,  IflO ;  The  Selota,  Davles.  &'jO ;  Culbertson  v. 
Shaw,  18  How.  584  ;  The  Oscar  Townsend,  17  Fed.  Rep.  83;  Innis 
V.  The  Senator,  1  Cal.  4.')0  ;  Simpson  v.  Hand,  6  Whart.  311. 

7  The  Porter,  2  DHL  146 ;  The  Exchange,  10  Blatchl  168. 

8  Culbertson  v.  Shaw,  18  How.  584. 

9  Buzzard  v.  The  Petrel,  6  McLean,  491. 

10  Kelly  V.  Cunningham,  1  Cal.  365. 

11  The  B.  A.  Packard,  10  Ben.  520. 

12  The  Frank  Moflfat,  2  Flipp.  291.  Compare  Kelsey  v.  Bam«y,  IS 
N.  Y.  425. 

13  The  Sapphire,  11  Wall.  164. 

14  Cummins  v.  Spruance,  4  Har.  (Del.)  315. 

15  Adams  v.  Wiggins,  27  Mo.  95.  See  The  Bedford*  5  Blatcht  209 ; 
The  S.  D.  Gregory,  6  Blatchf.  528. 

16  Commercial  Steamboat  Co.  v.  Dutton,  2  Cliff.  437. 

17  Bill  V.  Smith,  39  Conn.  206;  The  Milwaukee,  2  Biss.  509;  The 
Selota,  Davies,  359 ;  The  Florida,  3  Hughes,  488 ;  The  Lady  Franklin, 
2  Low.  220. 

18  McGregor  v.  Rogers,  Wright  (Ohio),  582. 

19  The  Scottish  Bride  t7.  The  Anthonjr  Kelly,  8  Phila.  151 ;  TbB 
Kew  York  v.  Rea,  18  How.  223. 

i  849.  Vessels  moored  at  wharves.  ^^  It  is  negligent  for 
a  vessel  lying  at  a  wharf  to  allow  her  anchor  to  hang  at 
hawse  pipes  with  the  flukes  below  the  snrface  of  the 
water.^  Leaving  a  vessel  attached  to  a  wharf  by  a  line 
lying  for  most  of  its  length  beneath  the  water,  the  vess^ 
being  at  such  a  distance  from  the  wharf  as  to  leave 
ample  passage  way  between  it  and  the  wharf  for  vess^ 
to  pass,  but  no  person  on  deck  to  loosen  the  line  or  wan 
vessels  attempting  to  pass^  is  negligence  rendering  the 
owners  liable  for  damages  resulting.'  Vessels  lying  in 
slips  at  the  port  of  New  York  should  Mot  leave  the^ 
^^rds  squared  at  night.*    A  can^a  lK>ftt  suffident^ 
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fastened  to  a  pier  to  hold  herself  against  any  tide  or 
current  which  may  be  made  by  a  steam  tug  not  collid- 
ing with  her  is  not  bound  to  get  out  more  fastening^, 
though  notified  by  the  tug  to  do  so ;  it  is  the  duty  of  a 
tug  on  finding  herself  held  by  the  tide  against  a  canal 
boat,  to  push  her  clear  before  setting  her  engines  in 
motion.^  A  schooner  after  disoliarging  her  cargo  came 
to  anchor  near  a  sea-wall  witiiin  the  sweep  of  the  moor- 
ing chains  of  a  powder  boat,  and  became  entangled  in 
the  chains ;  no  one  was  on  board  the  schooner ;  a  tug 
came  up  and  made  fast  to  the  schooner  without  authority 
and  commenced  hauling  on  her,  in  consequence  of 
which  the  dead  wood  in  her  stern  was  pulled  out  and 
she  sank ;  it  was  held  that  both  vessels  were  in  fault  and 
that  tlie  damages  should  be  divided.^  Every  vessel 
moored  at  a  wharf  must  withstand  the  sagging  of 
another  vessel  against  it  by  force  of  the  tide.^  Whexe 
a  collision  took  place  between  a  moving  steamer  and 
a  ship  moored  at  a  wharf  during  a  dense  fog,  it  is  in- 
cumbent on  the  ship  owner  to  show  that  the  vessel 
was  in  a  proper  place,  and  that  the  collision  occurred ; 
after  these  facts  had  been  shown,  the  burden  is  on  the 
owners  of  the  steamer  to  show  either  that  their  vessel 
was  without  fault,  or  tliat  the  disaster  was  the  result  of 
f^ult  on  the  part  of  the  ship.* 

1  The  Palmetto,  1  Bin.  140.    Compare  The  Colon,  9  Ben.  1S7. 

2  Annett  v.  Foster,  1  Daly,  S02.  ; 

3  The  Phcenix,  3  Blatchf.  273. 

4  The  Titan.  8  Ben.  7. 

5  Bxjgers  v.  tiarney,  4  ClUT.  682^ 

6  The  Charles  li.  Stone, 9  Ben.  182.  See  TheKorey,  1  Abb.  Adm.  73. 

7  Amoskeag  etc  Ca  v.  The  John  Adams,  1  Cliff.  404.  Compare 
The  Granite  State,  3  Wall.  310. 

%  353.  VoBsoLs  driftiiisf  or  -dragging. —Where  a  captain 
allows  his  vessels  to  drift  with  the  current  in  the  mid- 
channel  of  a  great  navigable  thoroughfare  in  the  night 


withont  anchoring  Us  vessel,  it  is  negligenoe.^   A  Tessel 
drifting  from  her  moorings  and  striking  against  another 
vessel  aground  on  a  bar  ont  of  the  channel  or  coarse  of 
navigation,  will  be  liable  for  damages  done  to  a  vessel 
aground.*   A  vessel  is  liable  for  a  collision  caused  by 
her  not  putting  out  another  anchor,  wh^  the  eiicam- 
stances  plainly  required  that  precaution  and  the  roaster 
had  knowledge  of  the  danger.*   Where  &  vessel  was 
made  fast  by  fasts  which  through  long  experlcmoe  were 
deemed  sufficient,  and  breaks  her  fastenings  through 
the  action  of  the  wind  and  waves  and  drifts  towards  a 
schooner,  placing  her  in  such  imminent  peril  that  in 
moving  to  a  place  of  safety  she  is  capsized,  it  is  an  m-* 
evitable  accident.*  The  defendants  mooted  tiialr  steamer 
to  a  flat  which  was  owned  by  the  plaintiff,  and  had 
been  fastened  by  him  for  a  steamboat  landing  a  short 
distance  above  his  store;  the  flat  being  insecurely 
Itotened  gave  way,  and  the  steamer  drifting  against* 
destroyed  the  plaintiff's  store,  ft  was  iield  tliat  he  could 
not  recover.*   Where  a  vessel  breaks  from  her  mooring 
and  comes  into  collision  with  another  vessel  also  at 
anchor,  the  burden  of  proof  Is  on  the  fomi«r  to  show 
inevitable  accident,  or  vis  mc^for,* 

1  Parrott  t«.  Knickerbocker  Ice  Oo.  2  Sweeny,  98» 

2  The  LonisiAna,  3  Wall.  Ifil 

5  TheSlyinatlOBen.468.   See  TIM  Petanls,  8  Bea  ML 
4   The  AoBtrIa,  14  Fed.  Bep.  208. 

8   Love  V.  Montgomery,  10  La.  An.  llS. 

6  The  Fremont,  3  Sawy.  87L   See  The  TonWanS,  8  WsIL  Mfc 

i  851.  Xakiiig  landings  or  getting  imte  way.— Where 
one  vessel  or  steamer  injures  another  by  its  nes^igenoe 
in  making  a  landing  or  getting  into  its  berth,  it  is  liable.^ 
A  steamer  should  not  be  backed  into  it  slip  crowded 
with  ships  without  getting  a  line  out  to  steady  her.'  A 
steamer  which  in  disregard  of  warning  oA  ooming  into 
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A  berth  at  a  pier  backed  against  a  canal  boat  that  had 
Just  swung  her  stern  out  from  the  pier,  holding  on  by 
a  line  at  her  bow,  is  liable.'  Where  it  was  necessary 
for  the  propeller  in  making  a  landing  to  come  up  along- 
side and  against  a  canal  boat,  it  was  her  duty  to  do  so 
in  an  easy  manner.^  A  steam  tug  moving  in  a  slip  in  a 
fog  and  inside  the  ends  of  a  pier,  is  not  required  to 
sound  her  whistle  as  a  signal  to  a  steamer  moving  up 
the  river  outside  of  the  slip,  and  which  runs  into  the 
slip  and  collides  with  her.^  Where  a  steamsliip  so 
long  as  to  cover  three  piers,  in  working  slowly  and  care- 
fully into  her  pier  damaged  the  stem  of  a  bark  in  an 
adjacent  pier  and  extending  beyond  the  end,  and  whose 
master  had  due  notice  that  the  steamship  was  coming, 
the  latter  is  not  liable.^  If  a  canal  boat  tied  up  to  a  pier 
is  carelessly  allowed  to  project  beyond  its  end,  and  a 
vessel  in  making  a  landing  negligently  strikes  her, 
both  are  in  fault.^  A  steanler  in  moving  out  of  a  slip 
should  cast  off  in  time.'  In  backing  out  she  should 
keep  a  lookout  at  her  stern.*  A  large  ocean  steamer 
has  no  right  to  leave  her  moorings  in  a  narrow  slip 
crowded  with  other  craft  by  the  use  of  her  own  pro- 
peller, without  taking  the  utmost  care  to  prevent  acci- 
dent by  the  disturbance  of  the  water  which  necessarily 
follows.^**  A  windward  vessel^  short  handed,  and  further 
asssistance  expected,  hove  short  before  making  sail,  the 
anchor  having  previously  dragged,  it  was  held  that  this 
was  an  improper  mode  of  getting  under  way.^^ 

1  The  E.  D.  Bcranton,  2  Ben.  25 ;  Mills  v.  The  l^athanlel  Holmes. 
1  Bond,  352. 

2  The  PhGBnix,  8  Blatchf.  273. 

S  The  General  McCuUnm,  8  Ben.  487. 

4  The  Harry,  15  Fed.  Bep.  181. 

5  The  Shady  Side,  17  Blatcht  132. 

6  The  Ck>mwall,  8  Ben.  212. 

7  The  Canlma,  17  Fed.  Bep.  271. 

8  The  City  of  Paris,  14  Blatchf.  53L 
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9  The  Nevada,  106  U.  6.  VA.   See  McFarland  v.  Selbv  SmeUlBf 
and  Lead  Co.  17  Fed.  Hep.  253.    Bee  anU,  \  34S. 

10  The  Novuda,  17  Blatchf.  122. 

11  The  Juliu  M.  HaUock,  1  Spra^e,  (Ml 

I  Sj2,    Ent9rins^  harbors. — Where  a  steamer  is  about 
to  enter  a  iiarbor,  great  caution  is  required.^    A  master 
may  enter  a  harbor  on  a  dark  night  with  a  heavy  sea 
and  a  high  wind,  notwithstanding  that  access  is  difficult, 
but  not  unusually  dangerous  or  difficult,  without  in- 
curring an  imputation  of  negligence.'    But  where  a 
high  wind  w&s  blowing  and  a  heavy  sea  running,  and 
the  captain  against,  advice,  recklessly  sought  to  euter 
a  harbor,  in  consequence  of  which  the  schooner  was 
dashed  against  the  piles  of  the  defendant,  a  navigation 
company'-,  where  it  was  constructing  a  pass,  no  recovery 
can  be  had.'    It  is  negligence  for  a  propeller  to  enter  a 
harbor  on  a  dark  night  at  a  high  rate  of  speed.*   Three 
and  a  half  miles  an  hour  was  regarded  as  too  great  a 
rate  of  speed  where  tlie  harbor  was  full  of  craft.'   To 
enter  a  dangerous  harbor  of  whose  characteristics  the 
master  was  ignorant  without  a  pilot,  and  without  any 
imperative  necessity  for  doing  so,  is  negligence.* 

1  CulbortBon  t>.  Shaw,  18  How.  684. 

2  Thu  Juniutu  Putton,  1  Bias.  15. 

3  Levy  v.  Carondelet  Canal  etc.  Co.  Zi  La.  An.  180L 

4  The  Badger  State,  15  Fed.  Kep.  346. 

5  The  A.  Hosslter,  1  Newb.  Adm.  225b 

6  The  Jenny  Jones.  Deady,  82. 

i  853.  Laim(|hing  voMels,  vatieU  haubd  up.— The 
launch  of  a  ship  newly  built  into  the  waters  of  a 
crowded  harbor,  is  an  event  of  such  danger  that  the 
builder  must  be  cautious  to  give  ample  warning  to 
passing  vessels ;  the  mere  hoisting  of  a  flag  on  the  ves- 
sel to  be  launched  is  not  sufficient  warning;  if  the 
vessel  in  being  launched  collides  with  a  passing  vessel 
Whose  crew  is  ignorant  of  the  intention  to  launch  at 
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that  time,  the  builder  is  responsible  for  the  damage 
caused  thereby.^  Where  a  vessel  in  process  of  being 
hauled  up  on  the  ways  for  repairs  is  bo  negligently 
handled  and  so  insufficiently  propped  that,  sho  breaks 
loose  and  slides  into  tiie  water,  coming  into  collision 
with  another  vessel,  the  same  maritime  rules  of  law  are 
applicable  as  in  ordinary'  collision  cases.' 

1    Malster  v  Hamphreys,  5  Hughes,  180. 

3  Baker  r.  Power,  14  Fed.  Rep.  483. 

J  854.  Ferry  boats,  maxiagemoiit  of. — A  ferry  boat  ply- 
ing a  navigable  river  is  bound  to  remain  in  her  slip, 
notwithstanding  her  appointed  time  of  departure  lias 
arrived,  if  any  vessel  is  seen,  or  is  in  a  position  to  bte 
seen,  from  on  board  her  with  which  she  will  be  in  dangeir 
of  coming  in  collision  if  she  goes  out.*  Ferry  boats 
have  not  anexclusiv  right  of  way  ;  they  must  keep  oiit 
of  the  way  of  sailing  vessels,  and  must  to  avoid  liability 
reverse  engines  when  there  is  danger  of  a  collision:* 
They  have  a  right  to  their  usual  paths,  but  this  right  is 
not  to  be  enjoyed  at  all  times  witliout  regard  to  those 
which  may  be  passing ;  a  steamer  coming  up  though 
more  powerful  than  a  ferry  boat  is  not  on  that  account 
bound  to  steer  clear  of  her.'  It  is  culpable  negligence 
to  run  on  a  dark  night  through  a  crowded  harbor  rely- 
ing solely  on  a  brass  compass  which  would  not  traverse 
as  well  as  a  lighter  one  which  was  on  board  at  the  time.* 
If  a  harbor  is  crowded  with  craft,  they  must  go  so  slow 
as  to  be  able  to  stop  in  a  space  twice  their  length.*  A 
•ferry  boat  is  not  exempt  from  the  obligation  of  laying 
to  when  the  circumstances  require  it.^ 

1  The  Colnmbas,  1  Abb.  Adm.  3Si, 

2  The  Manhausett,  5  Ilughcs,  104. 

8  The  United  States,  1  Newb.  Adm.  437. 

4  Lcvon  V.  Winisimmet,  1  Sprague,  100. 

5  The  Manhausett,  '*>  Hughes,  104.  « 

6  Hoffman  v.  Union  Perry  Co.  63  N.  Y.  384 
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i  805.  Steamon  mAeting. — To  snstaio  an  action  for 
damageR  occasioned  by  a  collision  between  two  steam- 
boats, it  must  be  shown  that  the  plaintiff  was  utdng 
ordinary  care.^  The  Collision  Act  of  1864  providing 
that  when  steamers  are  meeting  end  on,  or  nearly  end 
on,  they  shall  port — each  one — and  go  to  the  right, 
applies  only  where  each  steamer  is  at  night  in  such -a 
position  as  to  see  both  of  the  colored  lights  of  the  other.' 
A  steamer  which  is  bound  to  keep  out  of  the  way  of 
another  approaching  so  as  to  involve  the  risk  of  col- 
lision, has  no  right  to  attempt  to  pass  to  the  left,  unless 
there  is  an  imperative  necessity  for  it,  if  that  involves  a 
change  of  course  or  speed  by  the  other,  until  she  has 
obtained  the  consent  of  the  other  to  such  movement' 
Where  a  steamer  has  another  steamer  off  her  starboard 
side  and  the  courses  of  the  two  vessels  cross,  and  the 
pilot  of  the  first  sees  that  the  other  must  enoountei;a 
cross-tide,  and  that  it  would  afifect  her  movenients,  but 
made  no'^allowance  for  this,  and  did  not  give  her  suf- 
ficient room,  the  first  steamer  is  wholly  in  fault.^ 
Where  two  steam  ferry  boats  collided  in  a  fog,  the  one 
which  had  the  other  on  her  port  hand  was  held  wholly 
in  fault,  she  having  kept  on  while  the  other  had  come 
to  a  stand-still,  each  having  heard  the  fog-whistle  of 
the  other.^  One  colliding  steamer  is  precluded  from 
insisting  upon  negligence  in  the  other,  in  acquiescing 
in  the  course  indicated  by  her  own  signals.*  Where  two 
steamers  are  approaching  each  other,  and  one  of  them 
desires  to  pass  the  other  in  a  manner  different  from 
what  the  rules  of  navigation  prescribed,  and  signals  the 
other  to  that  effect,  the  steamer  thus  desiring  to  pass  in 
an  unusual  manner  has  no  right  to  change  her  course 
until  it  is  certain  that  she  had  made  the  other  steamer 
hear  and  understand  her  signals.^  Where  two  tugs  are 
approaciiing  each  dlher  on  converging  lines  and  one 
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gives  the  signal  to  pass  to  the  left,  to  which  the  other 
answers  that  she  means  to  pass  to  the  right,  and  the 
first  repeats  her  signal,  the  first  has  no  right  to  presume 
from  the  failure  to  answer  her  second  -signal  that  the 
other  has  yielded  her  course,  but  should  proceed  cau- 
tiously and  not  run  across  the  lines  of  the  other.^  In 
an  action  for  collision,  the  prosecuting  vessel  must 
prove  that  she  used  all  proper  precautions  and  measures 
to  prevent  it,* 

1  HoTderman  v.  Beckwlth,  4  McLean,  286 ;  Barrett  v.  Williamson, 
4  McLean,  589. 

2  The  Manitoba,  2  Fllpp.  241.    See  The  Plnsr  On,  7  Sawy.  483. 

3  The  E.  H.  Coffin,  16  Blatchf.  42L 

4  The  Franz  81gel,  14  Blatchf.  480. 

5  The  IX  8.  Gregory,  16  Blatcht  642. 

«  Cooper  V.  Eastern  Transp.  Co.  75  N.  Y.  lift. 

7  The  Johnson,  0  Wall.  146.    See  The  Qratltade,  14  Fed.  Bep.  47^ 

8  The  Louis  Dale,  5  Blss.  172. 

9  The  Belief,  Olc.  Adm.  104. 

§  856.  Steameri  meeting  imall  boats.— A  steamer  is  not 
bound  to  change  her  course  for  a  ro^  hoat,  she  has  a 
right  to  assume  that  such  a  boat  is  properly  manned  and 
equipped,  and  will  take  the  usual  precautions  to  escape 
collision.^  A  man  in  a  small  boat  seeing  a  steamer  two 
hundred  feet  off  is  presumed  to  have  time  to  get  out  of 
the  way.»  Where  the  persons  in  a  small  boat  did  not  see 
the  steamer  till  she  was  within  forty  or  fifty  feet,  owing 
to  a  want  of  vigilance  on  their  part,  and  even  then  might 
have  avoided  the  collision  if  they  had  not  lost  presence 
of  mind,  no  recovery  can  be  had.*  Where  barges  are 
floating  down  a  river  guided  by  oars  only,  and  a  steamer 
is  ascending  the  river  under  the  control  of  a  pilot,  the 
steamer  is  bound  to  keep  clear  of  the  barges.^ 

1  Phila.  4fr  B.  B.  Co.  v.  Adams,  89  Pa.  St  31. 

2  The  Mississippi,  8  Ben.  6. 

3  Beck  V.  East  Biver  Ferry  Co.  6  Bob.  (K.  Y.)  82. 

4  Blgley  V.  Williams,  80  Pa.  St.  107. 
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i  857.    Steam  TetMls  meetiiig  lail  reiMLi. — Steamers 
being  possessed  of  the  means  to  avoid  injnries  which 
other  boats  do  not  have,  the  hkvr  reqaires  of  them  a  pro- 
portionate exertion  to  prevent  harm.^    They  are  not 
bound  to  insure  the  safety  of  sailing  vessels  against 
their  own  negligence  or  misoonduot.'    A  steamer  meet- 
ing a  vessel  in  a  narrow  channel  is  bound  to  use  great 
caution.'    Where  a  steamer  and  a  sailing  vessel  are 
approaching  each  other  on  such  courses  that  a  collision 
is  liable  to  occur,  it  is  the  duty  of  the  steamer  to  keep 
out  of  the  way.*    This  rule  requires  of  the  steamer  from 
the  moment  the  sailing  vessel  is  seen  to  watch  her 
course  and  movements  with  the  highest  diligence,  so  as 
to  be  able  to  adopt  such  timely  measures  of  precaution 
as  will  prevent  the  two  vessels  from  coming  into  con- 
tact.^   The  fact  that  a  steamer  has  a  barge  in  tow  does 
not  affect  this  rule.^    Where  a  large  and  swift  steamer 
without  sufficient  cause  attempts  to  pass  dangerously 
near  to  a  sailing  vessel,  one'of  the  risks  that  she  takes 
is  that  the  man  At  the  helm  of  the  sailing  vessel  shall 
not  lose  his  presence  of  mind  or  form  a  different  esti- 
mate from  that  of  the  steamboat  pilot  as  to  the  danger 
of  collision  J    The  duty  of  a  steamer  to  keep  out  of  the 
way  of  a  sail  vessel  imposes  upon  the  latter  a  correla- 
tive and  equally  imperative  obligation  to  keep    her 
course.^    But  this  rule  does  not  forbid  such  necessary 
variations  in  her  course  as  will  enable  her  to  avoid  the 
immediate  danger  from  natural  obstructions  to  navi- 
gation.*   A  change  of  course  made  in  extremity  is  not  a 
fault,^<)  nor  if  it  is  manifest  that  a  collision  cannot  other- 
wise be  prevented."    If  in  consequence  of  her  changing 
her  course  a  collision  is  brought  about,  the  steamer  is 
not  liable."    The  non-conformity  of  the  schooner  to 
this  rule  of  navigation  must  be  the  cause  of  the  in- 
jury.13    jf  f;^Q  steamer  was  also  in  fault  in  attempting 
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to  pass  too  near  the  sailing  vessel,  when  there  was 
plenty  of  sea  room,  the  damages  should  be  equally 
divided."  Where  a  steamer  has  suffered  herself  and  a 
sailing  vessel  to  come  into  such  dangerous  proximity 
as  to  cause  a  collision,  fault  on  the  part  of  the  sailing 
vessel  at  the  moment  preceding  the  collision  will  not 
absolve  the  steamer  from  blamcJ*  Wliere  the  lights  of 
a  schooner  fluctuate,  and  her  course  appears  doubtful, 
the  steamer  must  stop  if  necessary'  and  reverse  her 
engines.^*  In  the  case  of  a  collision,  the  presumption 
of  negligence  is  against  the  steamer.^^  This  rule  pre- 
vails where  a  steamer  collides  with  a  flat  boat."  The 
burden  is  on  her  to  show  sufficient  cause  for  not  keep- 
ing out  of  the  way  of  the  sailing  vessel,'*  and  to  show 
that  the  sailing  vessel  had  changed  her  course  as  al- 
leged.^ Where  the  men  on  board  the  schooner  at  the 
time  of  the  collision  testified  that  the  schooner  did  not 
change  her  course,  and  those  on  the  deck  of  the  schooner 
testified  that  she  did,  in  the  absence  of  any  evidence 
that  they  were  testifying  falsely,  the  statements  of  those 
on  board  the  schooner  must  be  taken  as  correct,  as  they 
had  the  best  means  of  knowledge.^^ 

1  Holmes  v.  Watson,  29  Pa.  St.  457. 

2  The  William  Young.  Olc.  Adm.  38 ;  The  New  Jersey,  Olc.  Adm. 
415 ;  The  Neptune,  Olc.  Adm.  483  ;  The  New  Ch&mplon,  1  Abb.  Adm. 
202. 

3  The  Alleghany,  0  WalL  622.    See  The  Colnmbla.,  9  Ben.  254. 

4  The  Ancon,  6  Sawy.  118 ;  The  Klrkland,  5  Hughes,  109 ;  The 
New  Orleans,  8  Ben.  101 ;  Mailler  v.  Exp.  Propeller  Line,  61  N.  Y.  SIJ  : 
Tht}  BenehmtOTy  14  Blatchf.  254  ;  S.  C.  102  U.  S.  214 ;  Thrush  v.  Unitci 
Staten,  14  Ct.  of  CL  435;  The  Adriatic,  107  U.  S.  512 ;  The  Free  .State, 
»1  V.  «.  200. 

5  Mailler  v.  Exp.-Propeller  Line,  CI  N.  Y.  312  ;  The  Carroll,  8  Wall. 
302. 

6  The  Favorite,  Vj  Biss.  526. 

7  The  Columbia,  0  Ben.  254. 

8  The  Free  St^ite,  91  U.  S.  200  ;  The  Illinois,  103  U.  S.  298;  The 
Potomac,  8  Wall.  590 ;  The  Ellen  Uolgate,  13  Phlla.  470. 

9  The  .lohn  L.  Hasbrouck,  93  U  S.  403. 

10   The  Columbia,  9  Ben.  254  ;  Woldorf  t;.  The  New  York,  1  Fllpp.  49. 
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11  Woldorf  V.  The  New  York,  1  FUpiK  4a 

12  Boggs  V.  Parr,  8  Hughes,  504. 

18  The  Fttshlon,  1  Newb.  Adm.  8^   See  The  Genesee  Chief  «.  Uta- 
hugh,  12  How.  448. 

14  The  Farnley,  ft  Hughes,  296^ 

15  The  Carroll,  8  Wall.  a02. 

16  The  Wcstovor,  5  Hughes,  133. 

17  The  N^ew  Orleans,  8  Ben.  101 ;  The  Wenona,  8  Blatchf.  4W ;  The 
William  YouDg,  Olc.  Adm.  38. 

18  Ruffher  v.  Bellsnyder,  6  La^  An.  536;  Seamen  v.  The  Crescent 
City,  1  Bond,  105. 

19  The  Java,  14  Blatchf.  254. 

20  The  Lizzie  Major,  8  Ben.  833. 

21  The  Glaucus,  4  ClifT.  166. 

I  858.  Sailing  YttMoU  meeting.— Where  two  Yessels 
are  approaching  each  other  so  as  to  involve  the  risk  of 
collision,  the  helms  of  both  vessels  should  be  put  to 
port.^  This  rule  of  navigation  is  obligatory  from  the 
time  that  necessity  or  the  precaution  begins,  and  con- 
tinues to  be  applicable  so  long  as  the  means  and  op- 
portunity to  avoid  the  danger  remain ;'  but  a  rule  that 
unless  vessels  meeting  nearly  *^  head  to  head ''  pass  to 
the  right,  negligence  will  be  presumed,  does  not  apply 
where  those  in  charge  knew  of  circumstances  rendering 
such  action  unsafe.'  In  beating  against  the  wind,  the 
last  of  two  vessels  to  fill  away  is  on  the  privileged  tack ; 
and  if  having  the  wind  on  her  port  side,  must  be  avoided 
by  the  one  having  the  wind  on  her  starboard  side.^  A 
vessel  having  the  wind  free  must  keep  out  of  the  way 
of  one  close  hauled,  and  she  is  in  fault  in  attempting  to 
pass  so  close  to  the  latter  that  a  mistake  by  her  in  luff- 
ing caused  the  collision.^  If  two  vessels  approach  each 
other  on  converging  courses,  one  having  the  wind  two 
points  free  and  the  other  close  hauled,  and  a  collision 
occurs,  the  burden  is  on  the  former  to  show  that  all 
possible  care  and  skill  were  used  on  her  part,  and  that 
the  collision  was  the  fault  of  the  vessel  or  was  inevi- 
table.^   Where  a  schooner  made  a  brig  on  her  lee  bow 
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and  stood  on  her  course  close  hauled  by  the  wind,  and 
the  brig  instead  of  keeping  off  as  she  was  bound  to  do 
luffed  up  across  the  schooner  *s  bows,  the  latter  is  liable  J 
Where  two  sail  vessels  collide,  the  one  which  was  on 
the  privileged  tack  not  having  had  time  to  change  her 
course,  after  the  risk  of  collision  apparent  to  her  is  not 
in  fault.^  If  a  collision  occurred  in  consequence  of  one 
of  the  vessels  obeying  the  directions  given  at  the  time 
by  the  majster  of  the  other  vessel^  the  latter  cannot  sus- 
tain a  claim  for  damages.*  The  mere  fact  of  a  collision 
between  two  vessels  does  not  of  itself  raise  a  presump- 
tion of  negligence  on  the  part  of  either ;  but  the  circum- 
stances may  be  such  as  upon  the  proof  of  the  situaUoH 
of  the  injured  vessel  to  raise  a  presumption  of  a  want 
of  reasonable  care  and  skiU,^^  Where  neglect  of  ordinary 
precaution  appears  on  one  side,  the  burden  is  on  that 
side  to  show  that  such  negligence  was  not  the  cause  of 
the  collision,^^ 

1  The  Clifton,  14  Fed.  Rep.  586. 

2  TheDext«r>23Wa]1.6d»76. 

5  C!ooper«.1testemTnui8p.  Co.  75N.  T.  IXdl 

4  The'Qnen^ Co.' Tan ner,  8  Ben.  8M. 
<  The  Oaeeo,  16  Blotclif.  637» 

6  The  Clement,  2  Cort.  363. 

7  The  Jeremiah,  10  Ben.  326. 

5  The  HaYf«,  16  Blatchf.  427. 
9   The  Hnntiess,  2  Sprogne,  61. 

30    The  Bridgeport>  7  Blatchf.  361. 

11   The  Anglo^oruan,  1  Newb.  Adm.  4fil 

I  809.  OnrtaUag  veiiela.  —  It  is  the  duty  of  a  vessel 
overtaking  another  to  keep  out  of  her  way.^  This  rule 
ap{d1es  until  the  overtaking  vessel  has  completely  passed 
the  other.'  An  overtaking  vessel  is  not  absolutely  pro- 
hibited from  passing  the  vessel  she  is  overtaking,  but 
she  must  see  to  it  that  she  selects  a  time  and  place  in 
which  she  can  pass  safely  if  the  other  does  nothing  to 


{  319  SHiFPixa.  564 

thwart  her  endeavor.*    Where  a  pursuing  boat  attempts 
to  pass  another  on  an  occasion  not  reasonable  in  regard 
to  the  safety  of  both,  and  a  collision  arises  from  what 
could  not  be  avoided  by  ordinary  care  and  skill,  the 
wrong  is  upon  the  pursuing  boat  alone,  even  though 
she  was  doing  all  that  was  proper  at  and  immediately 
preceding  the  collision.^    The  following  vessel  is  bound 
to  take  proper  measures  to  allow  tiie  other  vessel  to 
come  about  in  changing  tack.^    The  leading  vessel  must 
not  change  her  course  so  as  to  embarrass  the  other  or 
throw  herself  across  her  track.*    Where  both  vessels 
are  running  free,  the  leading  vessel  must  give  way  and 
the  following  one  must  pass  under  her  stem.^    A  lead- 
ing schooner  is  justified  in  running  out  her  course 
and  not  tacking  so  as  to  allow  room  for  a  following 
schooner  though  signaled  to  do  so,  where  her  tackin:? 
might    have  resulted  in  her  colliding    with    another 
schooner .'    One  steamboat  should  not  approach  anotlier 
within  a  distance  of  twenty  yards  in  an  attempt  to  run 
by.*    Where  two  steamboats  leave  their  piers  at  the 
same  time,  they  must  exercise  tlie  utmost  precaution 
and  prudence ;  neither  can  lawfully  press  ahead  of  the 
other  in  getting  under  way  when  it  is  apparent  their 
movements  are  simultaneous.'^    The  pig^al  of  a  second 
steamer  going  more  rapidly  than  the  first  in  the  same 
direction  and  intending  to  pass,  must  be  repeated  if  not 
responded  to,  and  the  possibility  of  collision  avoided  If 
necessary  by  slackening  speed  and  changing  course.^ 
A  large  steamer  overtaking  a  tug  and  neglec^ting  the 
rules  of  navigation  applicable  to  overtaking  vesseU,  sup- 
posing the  tug  would  get  out  of  the  way,  and  not  notic- 
ing that  she  had  two  large  logs  lashed  to  her  sides  so 
that  her  movements  were  impeded,  is  liable." 

1  Erwln  V.  Neverslnlc  Steamboat  Go.  86  N.  Y.  184 :  The  Peter 
Bitter,  14  Fed.  Rep.  178 ;  French  v.  The  Victoria,  10  PhUa.  292 ;  Ken- 
nedy i>.  Am.  Steamboat  Co.  12  B.  1. 2S. 
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2  Kennedy  v.  Am.  Btewi4>oa(  Go.  12  R.  1. 28. 
8    The  Ocean  us,  12  Blatcl^f.  430. 

4  The  Panther  v.  The  A|ax,  8  Plttsb;  328.    S.  P.,  The  Rhode  Island, 
1  Blatcbf.  363. 

5  Smith  v.  The  NeUle  D.  5  Blatchf.  24B. 

6  The  W.  H.  Clark,  5  BlM.  296. 

7  The  Rhode  Island,  Olc.  Adm.  51A. 

8  The  Bridgeport.  6  Blatcht  8. 

0  The  Rhode  Island,  Olc.  Adm.  605 ;  The  Boston,  Olc.  Adm.  407. 

10  The  Boston,  Olc.  Adm.  407. 

11  Brwln  V.  Neverslnk  Steamboat  Co.  23  Hun,  573. 

12  The  Bermuda,  17  Fed.  Rep.  387. 

j<S60.  CoUiiions  with  tiiga  and  towi.— When«  tug 
engaged  in  towing  a  vessel  has  not  a  separate  master 
and  wheelsman,  but  the  same  person  is  attempting 
to  discharge  both  offices,  she  is  insufficiently  manned, 
and  must  be  deemed  in  fault,  and  liable  fur  any  colli- 
sion attributable  thereto.^  Where  a  ship  is  being  tow^d 
and  is  only  attached  by  a  hawser,  if  her  helm  cap  b^ 
made  available,  it  is  the  duty  of  the  owner  of  the  vessel 
in  tow  to  have  a  competent  man  at  the  helm  and  a 
oonapetent  watch  or  lookout  on  deck,  and  when  neces- 
sary to  indicate  and  warn  other  vessels  of  her  position, 
to  have  the  proper  lights  displayed.^  A  tug  and  her 
tow  are  in  law  but  one  vessel,  and  must  keep  out  of 
the  way  of  sailing  vessels.'  Where  a  tug  m  unable  to 
change  her  course  on  meeting  a  schooner,  she  should 
make  known  her  inability  to  the  schooner.^  The  tug 
should  not  go  so  near  a  schooner  lying  at  anchor  that 
a  sheer  of  the  tow  might  carry  her  into  the  schooner.^ 
Where  a  tug  with^  tow  lashed  to  her  side  allowed  her 
lights  thus  to  become  obscured  so  that  they  weve  net 
.seen  by  the  schooner,  and  a  collision  resulted,  the  tug 
is  in  fault.*  A  steamer  unencumbered  approaching 
smaller  ones  with  tows  is  bound  to  move  with  caution, 
if  there  are  any  droumstances  which  render  a  collision 
probable ;  seventeen  miles  an  hour  in'  such  a  situation 
Dkebxsq  27 bo.— 48. 
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Is  too  great  a  rate  of  speed.^  Alarge  steamer  oyertook 
a  tug  with  a  tow  in  a  channel ;  the  steamer  did  not 
slacken  her  speed  of  eight  miles  an  hour ;  the  channel 
was  narrow,  and  it  was  apparent  that  the  tug  was  having 
difficulty  in  getting  out  of  thew^y;  a  collision  occur- 
ring, the  steamer  was  held  in  fault  for  not  slackening." 
Where  a  tug  and  her  tows  met  a  steamer  about  head  on, 
and  the  captain  of  the  tug  saw  the  steamer,  and  signaled 
his  intention  to  go  to  the  left,  but  the  signal  was  not 
answered,  he  is  bound  to  again  signal  or  attempt  to 
get  out  of  the  steamer's  way,  she  being  as  he  knew 
on  her  regular  route  to  her  usual  landing.*  A  passenger 
steamer  met  at  an  angle  a  tug  going  three  miles  an 
hour  towing  two  barges ;  the  tug  made  no  change  of 
course  or  speed ;  the  steamer  did  not  discover  the  fore- 
most barge  till  close  to  her,  and  thereupon  steered 
sharply  to  port,  stopped  the  engine,  and  backed,  bat 
i^ruck  the  other  barge  which  was  one  thousand  feet 
behind  the  tug,  and  nearly  one  hundred  and  fifty  feet 
behind  the  first  barge,  and  on  which  was  a  bright  light ; 
It  was  held  that  even  if  the  light  on  the  tug  was  dim, 
the  steamer  was  in  fault  in  attempting  to  cross  between, 
supposing  the  barge's  light  was  that  of  a  sepnrate  craft.** 
If  the  circumstances  are  such  as  to  make  it  proper  for 
a  tug  to  keep  her  tow  four  hundred  or  five  hundred 
feet  behind  her,  she  should  be  specially  careful  not 
only  to  notify  approaching  vessels  that  the  tow  is  follow* 
Ing,  but  as  near  as  may  be  where  she  is.'^ 

1  The  Coleman ,  1  Brown  Adm.  46a ;  The  Toony  America,  1  Bimm 
Adm.  649. 

2  Arctic  Fire  Tns.  Ck>.  v.  Austin,  60  N.  Y.  470. 

8  The  avlllta,  103  U.  S.  699 ;  The  Herbert  MMiton,  14  BimttbL  tL 

4  The  C.  F.  Ackerman,  9  Ben.  ITDi. 

6  The  Cement  Rock,  8  Ben.  4431 

6  The  Conroy,  6  Huffhes,  143. 

7  The  Syracuse,  9  Wall.  67^ 

8  The  Kate  Irving,  5  Hughes,  141 
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9  The  PegasoB,  16  Eed.  Bep.  fl21.   Ck>mi>Are  The  Maiy  Bhaw,  6 
Hughes,  206. 

10  The  Bhode  Island,  8  Ben.  38.    See  The  dty  of  Norwhlch,  8 ' 
Ben.  206. 

11  The  Jesse  Wtlliamson  Jr.  17  Blatchf.  106. 

2  861.  Swellg  and  waves  cansed  by  steamer.  —  Vessels 
in  motion  should  steer  clear  of  those  moored  so  as  not 
.to  injure  them  by  their  swell.^  A  steamer  is  liable 
for  running  through  a  narrow  channel  with  excessive 
speed,  thereby  creating  a  swell  which  swamped  a  canal 
boat  lying  moored  to  the  wharf.*  One  who  negligently 
mooi*s  his  barge  to  the  banks  of  the  Mississippi  cannot 
reooyer  for  damages  to  it  caused  by  a  steamer  whose 
swell  as  it  passed  drove  her  ashore.'  Where  a  steamer 
runs  out  of  tlie  regular  channel  near  to  a  fiat  boat  pro- 
ducing waves  by  which  the  latter  is  destroyed,  though 
all  proper  efiforts  are  made  by  the  persons  in  charge  to 
save  it,  it  is  no  answer  to  a  suit  for  damages  that  if  the 
flat  boat  had  been  tied  to  the  nhore  in  an  ordinarily 
secure  manner,  it  would  have  escaped  injury.^ 

1  Brown  v,  Stowe,  1  Phila.  241. 

2  The  Massachusetts,  10  Ben.  177. 
8   The  Natchez,  3  Woods,  16. 

4    Wright  V.  Brown,  4  Ind.  05. 

2  862.  ActionsforcolliBion,  pleading  in.— Where  a  col- 
lision of  American  vessels  occurs  in  an  English  port,  the 
rights  of'  the  parties  depend  upon  the  provisions  of  the 
British  statutes  then  in  force ;  and  if  doubts  exist  as  to 
their  true  construction,  our  courts  will  adopt  that  which 
is  sanctioned  by  the  courts  of  Great  Britain.^  A  libel 
may  be  brought  by  an  insurer  in  case  of  a  total  loss, 
after  notice  and  proof  of  the  loss  and  demand  of  pay- 
ment.' The  fact  that  prior  to  the  collision  an  Interest 
had  been  transferred  to  an  alien  in  the  injured  vessel, 
and  a  forfeiture  thereby  incurred,  does  not  prevent  such 
alien  owner  from  joining  in  a  libel  for  a  collision  if  the  . 


{  862.  sBTxPvnmi 

forfeiture  has  never  been  judicially  declared  by  con- 
demnation.'    An  admiralty  suit  cannot  properly  be 
brought  against  the  vessel  m  rem  and  her  owner  in  per- 
sonam unless  the  owner  is  also  the  master.*    Where  in- 
jury is  received  from  the  collision  of  two  vessels,  each 
of  which  is  in  fault,  they  may  both  be  joined  in  one 
libel ;  ^  but  if  each  boat  is  ctiarged  with  a  distinct  and 
separate  act  of  collision,  without  any  allegation  of  privity 
between  them,  or  concert  or  unity  of  purpose,  they  can 
not  be  joined.*    Where  a  vessel  in  tow  has  been  injured 
by  a  collision  with  a  steamer  and  she  was  not  in  fault, 
and  the  question  was  doubtful  as  to  whether  the  tug  or 
steamer  was  to  blame,  the  owner  may  file  a  libel  against 
both  the  vessels  and  compel  them  to  interplead.^    Al- 
though a  libel  charges  two  vessels  with  doing  the  in- 
jury, and  one  only  is  found  in  fault,  a  decree  may  be 
rendered  against  that  one.^    The  libel  need  not  state  the 
exact  spot  where  the  collision  occurred,  unless  the  ques- 
tion of  exact  spot  is  material  to  the  question  of  who  was 
in  fault.*    One  of  several  owners  who  sails  a  ship  on 
shares,  manning,  victualing,  and  controlling  her,  is  an 
owner  pro  hac  vice,  and  as  such  personally  resix>nsible 
for  a  tortious  collision  with  another  vessel.*®    Where  a 
collision  happens  by  reason  of  the  fault  of  the  pilot  of 
one  vessel,  he  and  his  employers  are  both  liable  jointly 
and  severally ;  and  if  the  employers  have  to  pay  dam- 
ages, they  may  recover  them  from  the  pilot."    The 
master  is  not  liable  in  a  personal  action  for  damages 
when  he  was  not  on  board  his  vessel  at  the  time  of  the 
coUision.^^    Where  damage  was  caused  to  a  canal  boat 
by  the  swells  from  a  passing  steamer,  an  omission  of 
the  libelant  to  inform  the  owners  of  the  steamer  of  the 
damage  until  the  libel  was  brought,  a  month  later,  justi- 
fies a  decree  that  the  costs  of  the  suit  be  deducted  from 
the  libelant's  damages."     It  is  no  defense  that  the 
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libelant's  boat  was  weak,*^  and  that  a  sound  boat  would 
not  have  sustained  any  damage.'^ 

1  Smith  V,  CpDdry,  1  How.  28 ;  B.  C.  17  Peters,  20. 

2  TheManistee».6BlB8.38L 

8    The  Nabob,  1  Brown  Adm.  115. 

4  The  Bichard  Doane,  2  Ben.  111. 

5  The  Washington,  9  Wall.  613  ;  Atkinson  v.  The  R.  B.  Hamilton, 
i.  £ond,  536. 

6  Atkinson  v.  The  B.  B  Hamilton,  1  Bond,  538. 

7  The  Enterprise,  3  Wall.  Jr.  68w 

8  The  £.  C  Scran  ton,  2  Ben.  25. 

9  The  Suffolk  Co.  9  Wall.  «51. 

10  Thorp  V.  Hammond,  12  Wall.  (108. 

11  Campbell  v.  Williamson,  1  Phlla.  198. 

12  I>e  Harde  r.  The  Magdalena,  24  La.  An.  287. 
18  The  Rhode  Island,  8  Ben.  6a 

U   Inman  v.  Funk,  7  Hon.  B.  638. 
U   TheSamGaty,6£l8S.18a 

2  863.  Inevitable  acddent  as  a  defense.  — An  inevitable 
accident  must  be  understood  to  mean  a  collision  whioii 
occurs  when  both  parties  have  endeavored  by  every 
means  in  their  power,  with  due  care  and  caution  and 
a  proper  display  of  nautical  skill,  to  prevent  the  occur- 
rence of  the  accident.*  Where  there  was  no  unusual 
convulsion  of  the  elements,  or  sudden  hurricane,  no 
vis  major  which  a  proper  display  of  nautical  skill  might 
not  have  prevented,  it  is  not  an  inevitable  accident.' 
The  defense  of  inevitable  accident  in  collision  cases  can 
never  be  sustained  where  the  disaster  was  caused  by 
negliKence.'  Where  barges  are  not  properly  moored  to 
guard  against  a  danger  then  to  be  apprehended,  an  in- 
Jury  resulting  from  such  danger  is  not  an  inevitable 
accident.^  That  a  collision  was  caused  by  a  hurricane 
is  no  defense  to  a  libel  when  one  of  the  vessels  was  neg- 
ligently moored  after  the  warning  of  the  coming  storm.' 
The  term  ** inevitable  accident"  cannot  be  applied 
where  a  steam  vessel  is  running  through  a  dense  fog  at 
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three  knot  s  an  hour  after  her  officers  had  seen  before 
the  fog  settled  a  fleet  of  schooners  ahead,  and  heard 
their  fog-horns.^^    Collisions  occurring  on  aocoont  of 
the  darkness  of  the  night  and  wittiont  any  fault  sro 
inevitable  accidents.^    A  collision  in  open  sea  in  broad 
daylight  between  vessels  whose  courses  on  the  tacks  on 
which  they  were  sailing  necessarily  intersected  each 
other,  cannot  bo  attributed  to  inevitable  accident.^    In- 
evitable accident  is  where  a  vessel  is  pursuing  a  lawful 
avocation  in  a  lawful  manner,  using  the  proper  precau- 
tions against  danger  if  an  accident  occurs  ;*  or  where 
a  vessel  is  powerless  to  prevent  the  accident.^®    Where 
a  floating  dock  which  was  properly  moored  to  resist  any 
storm  of  wind  or  sea  ever  known  in  the  locality  was 
lifted  from  ics  moorings  by  a  violent  storm,  which  caused 
the  water  in  the  harbor  to  rise  to  a  height  greatly  be- 
yond that  ever  known  before,  and  drifted  against  a 
schooner  and  damaged  her,  the  accident  is  inevitable." 
Where  by  the  drifting  of  one  vessel  properly  fastened 
another  was  compelled  to  change  her  moorings  to  a 
more  exposed  position  where  she  foundered,  the  loss  is 
due  to  an  inevitable  accident.^' 

1  Union  etc.  Co.  v.  N.  Y.  etc.  Oo.  24  How.  807. 

2  The  Granite  State,  8  WalL  814. 

8  The  Clarlta  and  The  Clara,  28  WalL  1. 11. 

4  The  Energy,  10  Ben.  158. 

6  The  Thule,  8  Woods,  STO. 

6  Sampson  v.  United  States,  12  Ct  of  d.  4801 

7  The  MornlnjBT  Light,  2  WalL  MO ;  Stftlnbact  «.  Bae»  14  SoW.  58; 
The  Fasliion  v.  Ward,  6  McLean,  152. 

8  The  F.  W.  Giflford,  7  Blss.  248. 

9  The  Grace  Glrdler,  7  WalL  196, 208. 

10  The  Thornley,  7  Jur.  659,  cited  7  WalL  20& 

11  A  Floating  Dock,  3  Hughes,  603. 

12  The  Austria,  7  Sawy.  434. 

§  864.    Presence  of  pilot  as  a  defense. — In  case  of  a  oolli- 
Bion  the  owners  of  a  vessel  in  fault  are  not  exonerated 
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from  liability  by  having  a  pilot  on  board,  through  whose 
negligence  the  loss  occurred.'  The  fact  that  the  master 
is  by  law  compelled  to  take  a  pilot  does  not  affect  the 
irule  that  the  owner  is  liable  for  injuries  caused  wholly 
by  his  negligence.'  While  the  vessel  is  under  the 
direction  of  a  pilot,  and  the  master  is  on  shore,  he  is 
not  liable  for  damages  caused  by  mismanagement.' 
But  it  has  been  held  that  a  master  is  answerable  for  the 
diligence  of  all  to  whom  is  intrusted  the  managment  of 
the  vessel ;  that  accordingly  he  is  liable  for  running  a 
steamboat  navigated  by  him  against  and  sinking  an- 
other vessel,  although  a  pilot  who  received  his  ap- 
pointment directly  from  the  owners  was  at  the  wheel 
steering  the  boat,  and  had  the  exclusive  control  and 
direction  of  her  course  at  the  time  of  the  accident.* 

1  The  Jalia  M.  Hallock,  1  Spnume,  5%);  Bnssy  v.  Donaldson,  4 
DaU.  206 ;  The  E.  M.  Norton,  15  Fed.  Bep.  OSe. 

2  The  China,  7  Waif.  53  ;  Camp  v.  The  Marcellus.  1  Cllflf.  481 ;  The 
Alabama,  1  Ben.  476 ;  Coolc  v,  Curtia,  58  K.  H.  S07.  See  The  Caroios, 
2  Cart.  71. 

8   Snell  V.  Blch,  1  John&  90S. 

4    Denlson  v.  Seymour,  9  Wend.  0. 

{  865.  DamagM,  meaiiire  of. — The  rule  of  the  common 
law  in  actions  for  damages  from  a  collision  is,  that  in 
case  the  negligence  of  the  injured  vessel  contributes  to 
the  injury,  no  recovery  can  be  had.^  By  the  maritime 
law,  however,  where  both  vessels  are  in  fault,  or  where 
the  fault  is  inscrutable,  or  where  neither  vessel  is  in 
fault,  the  damages  are  divided.'  This  rule  only  applies 
where  both  vessels  liave  been  injured,"  and  where  the 
faults  are  not  egregiously  unequal.*  It  does  not  apply 
as  against  a  third  person  injured  by  the  collision  of  two 
vessels  through  their  mutual  fault;  such  a  person  is 
entitled  to  recover  the  whole  damage  from  the  vessel 
libeled.^  The  general  rule  of  damages  applicable  to 
collisions  which  are  not  wilful  is  that  the  owner  of  the 
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injured  vessel  is  to  receive  a  remuneration  which  will 
place  him  in  the  situation  in  which  he  would  have 
been  but  for  the  collision.*    Kxemplary  damages  may 
be  given  for  a  wilful  ooUisioni  but  for  mere  negligence 
or  want  of  skill  the  damages  are  compensatory  onlyj 
The  actual  damages  only  and  not  contingent  damages 
are  recoverable.'    Any  conjecture  that  a  vessel  repaired 
and  made  as  serviceable  as  before  is  not  as  valuable, 
or  that  when  she  is  old  some  damage  not  now  dis- 
<>overable  will  appear  as  the  result  of  the  collision,  Is 
too  vague  and  uncertain  to  warrant  a  finding  of  a  con- 
jectural amount  of  damage.'    Where  by  the  collision  a 
vessel  is  left  helpless  in  the  track  of  navigation,  and  on 
the  following  day  is  injured  by  a  passing  vessel,  the 
vessel  originally  in  fault  is  liable  for  the  subsequent 
injury.^®    The  danuiges  allowed  cannot  ordinarily  ex- 
ceed her  value  at  the  time  of  the  collision  ;  i.  e.,  as  for  a 
total  loss,  with  the  cost  of  raising  her  to  determine  her 
condition,  or  to  remove  her  as  an  obstruction  where 
that  is  necessary.*^    The  expenses  incurred  in  raising 
the  wreck  of  a  vessel  destroyed  by  a  collision  to  tlie 
extent  necessary  to  ascertain  the  fact  that  she  could 
not  be  repaired,  are  recoverable  in  addition  to  h^r 
value.^'    Where  a  vessel  is  sunk  under  circumstances 
rendering  it  improbable  that  she  can  be  raised  and  re- 
paired to  any  advantage,  recovery  may  be  had  as  for  a 
total  loss."    But  the  burden  is  on  the  plaintiff  to  show 
that  it  would  cost  more  to  raise  and  repair  her  than  she 
would  be  worth.**    If  she  could  be  raised  and  repaired 
without  much  difficulty  or  expense,  the  owners  cannot 
recover  as  for  a  total  loss.^    A  ship  may  be  abandoned 
under  a  reasonable  apprehension  that  the  lives  of  the 
crew  would  be  endangered  by  trying  to  save  her,"  or 
where  the  master,  an  experienced  man,  and  him*eJ^  a 
part  owner  of  the  ship,  acted  in  good  faith  aooording  to 
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his  own  judprment  and  the  advice  of  two  other  ship- 
masters,^^ and  recovery  had  for  a  total  loss.  The  gen- 
eral rule  of  damages  where  repairs  are  practicable,  is  that 
the  damages  ought  to  be  sufficient  to  restore  the  injured 
vessel  to  her  former  condition, '*  although  it  may  lake 
new  and  more  valuable  material.^'  This  rule  does  not 
allow  a  deduction  for  new  material  furnished  in  the  place 
oi  the  old.-*  Towage,**  the  expense  of  getting  the  injured 
vessel  to  her  port  of  destination,  and  thence  to  a  suit^ 
able  place  for  repair,**  and  charges  for  wharfage,**  ar< 
allowable,  but  not  the  expense  from  the  port  of  de 
parture  to  the  place  of  collision  and  of  the  return  to  tb  / 
port  of  repairs.**  Where  the  injuring  vessel  had  towc  ^1 
the  injured  vessel  into  port  an  allowance  may  be  ma  ie 
for  the  towage  as  part  of  the  damages.^  In  estimating 
the  damages  a  reasonable  amount  for  demurrage  dur- 
ing the  time  the  vessel  is  detained  in  undergoing  repairs 
fihould  be  allowed.*^  The  value  of  the  use  of  the  boat 
during  the  time  she  is  laid  up  may  be  recovered.*^ 
Damages  for  the  loss  of  expected  profits  have  been  re- 
fused ;  **  but  in  other  cases  they  have  been  allowed.'* 
In  an  action  for  the  loss  of  a  cargo,  the  measure  of 
damages  is  the  value  of  the  cargo  at  the  port  of  ship- 
ment.'^ Where  a  barge  taking  a  loa.l  of  coke  to  market 
was  sunk  in  the  Ohio,  the  measure  of  damages  is  the 
value  of  the  coke  at  the  nearest  market,  less  tht^  value 
of  the  time  and  labor  in  getting  it  there.**  Wh^re  on 
account  of  a  collision  of  New  Bedford  ships  in  the  Lrctio 
Ocean  a  cargo  of  bone  and  oil  on  one  was  dest  .oyed, 
the  value  of  the  «*arg6  at  the  time  it  would  have  ..rrived 
if  shipped  may  be  recovered.'*  Where  a  Frenoh  fish- 
ing brig  was  sunk  off  Grand  Banks,  the  value  of  the 
fish  in  France  and  not  in  America  is  the  basis  of  dam- 
age.'' The  expenses  necessarily  incurred  in  retaining 
a  crew  after  the  collision,  and  in  attempting  to  save  the 
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cargo,  are  proper  items  of  damage.'*  No  recovery  can 
be  had  for  the  loss  of  profits  which  would  have  been 
realized  had  the  voyage  been  completed,^  but  interest 
is  allowable.'^ 

1  H  aldem  an  V.  Beck  with,  4  HcLean ,  28G  ;  The  Former  v.  McCraw, 
26  Ala.  189 ;  Lord  v.  Hazleton,  67  Me.  3:t.i :  Arctic  Fire  Ins.  Co.  v. 
Aastln,  6i)  Me.  470;  Kelly  v.  Cauuingham,  1  Cul.  365;  The  Scioto, 
Davles,  3o9 ;  Carlisle  v.  Helton,  'iI.A.  An.  48 ;  Barnes  v.  Cole,  21  Wend. 
188 ;  Batcer  u.  Lewis,  33  Va.  St.  oOl ;  Broadwell  v.  Mwigert.  7  Alon.  B.  39i 

2  The  John  Henry,  3  Ware,  264 ;  The  Magenta,  2  Abb.  U.  S.  41.1; 
Foster  v.  The  Mlraudu,  6  Mc  Lean,  221 ;  The  Mlruiidu,  1  Newb.  Adiu^li.;; 
HaldemaO  v.  Beckwitb,4  McL.ean,  2;:i6;  Chiiniberiiu  t'.  Ward,  21  How. 
548 ;  Rogers  v.  The  St.  Charles,  ID  Ho^.  108  :  The  Catharine  v.  Dick- 
inson, if  Hew.  170 ;  The  Phoenix,  3  Blatchf.  27.t ;  The  Sclota,  Davies, 
35i) ;  The  Kival,  1  Sprogue,  123 ;  Lenox  v.  Winisimmet  Co.  1  Spragae, 
160;  Allen  v.  Mackuy,  1  Sprague.  219 ;  The  Marci>iTribon,  2  Spraguc, 
17;^  O'NeUi  V.  Sears,  2  S^ague,  sti  The  Bay  State,  1  Abb.  Adm.  233; 
The  Thomas  Martin,  3  Blatchf.  M7 ;  The  Continental,  14  Wall.  345; 
The  Tug  Bros.  1  Biss.  104  ;  Vanderbilt  v.  Reynolds,  16  Blatchf.  80 ;  The 
Eleariora,  17  Blatch.  8S  ;  The  Sterling,  106  U.  S.  647  ;  The  North  .«<tar, 
106  U.  S.  17 ;  The  David  Daws,  16  Fed.  Rep.  154 ;  The  D.  S.  Gregory, 
2  Ben.  2J»;  The  Louisiana,  2  Ben.  371;  The  Gray  Bagle,  9  Wall. 
605;  The  Comet,  1  Abb.  U   S.  451;  Tlie  Alabama,  1  Ben.  476;  The 
Electra,  1  Ben.  282  ;  Atlee  v.  Packet  Co.  21  Wall.  389  ;  Memphis  etc. 
Packet  Co.  v.  H.  C.  Yaeger  Trausp  Co.  3  McCrary,  2S9 ;  The  State  of 
Ala.  17  Fed.  Rep.  847. 

8   The  Sapphire,  IS  Wall.  51. 

4  The  State  Rights,  Crabbe,  22. 

5  The  Atlas,  93  U.  S.  301 

6  The  Rhode  Island,  1  Abb.  Adm.  100 ;  The  New  Jersey,  01c 
Adm.  444 ;  The  Blossom,  Olc.  Adm.  188 ;  The  Catharine  v.  Dickinson, 
17  How.  170. 

7  The  Smyrna  etc.  Steamboat  Co.  v.  Whllldln,  4  Har.  (DeL)228; 
Cummins  v.  Spruunce,  4  Hur.  (Del.)  315. 

8  Flnchv.  Brown,  13  Wend.  OOL 

9  Petty  V.  Merrill,  9  Blatchf.  447.  * 

10  The  Oler,  2  Hughes,  12. 

11  The  Venus,  17  Fed.  Rep.  925. 

12  The  America,  11  Blatchf.  485;  The  Nebraska,  3  Ben.  261.  See 
The  Venus,  17  Fed.  Rep.  925. 

13  The  Falcon,  19  WalL  75 ;  The  Bristol,  10  Blatchf.  537. 

14  Dowdall  V.  Pa.  R.  R.  Co.  13  Blatchf.  403. 

15  Tho  Cambridge,  2  Low.  21. 

16  The  Ontario,  2  Low.  40. 

17  Swift  V.  Browncll,  1  Holmes,  467. 

18  The  Baltimore,  8  Wall.  877;  The  New  Jersey,  Olc.  Adm  4«; 
Allen  V.  Mackay,  1  Sprague,  219. 

19  The  Fannie  Tuthlll,  17  Fed.  Rep.  87. 

20  The  Baltimore,  8  WaU,  377. 
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21  Minor  t)»  Btr.  l>Icayune,  13  La.  An.  564  ;  The  Fannie  Tuthill,  17 
Fed.  Kep.  87. 

22  Iloldcrman  v.  Beckwith,  4  McLean,  280. 

23  Vantinc  v.  Tho  Lake,  2  Wall.  Jr.  51 

24  2icmphls  etc.  P.  Co.  v.  The  H.  C.  Yeeger,  2  McCrary,  19&» 
26   Tho  Mary  Pbtten,  2  Low.  196. 

26  The  Transit,  4  Ben.  138 ;  The^bode  IalAo4»  OIc.  Adip.  605 :  The 
Narrsffansett,  1  Blatchf.  211 ;  S.  C.  Olc.  Adm.  3R8 ;  The  S^tee,  6 
Blatcbf.  1 ;  The  Potomac,  3  Woods,  168  ;  Swift  v.  Brownell,  1  Holmes, 
467  ;  The  Russia,  4  Ben.  572  ;  Memphis  etc.  P.  Co.  v.  H.  O.  Yeeger  T. 
Co.  8  MpCrary,258;  The  Excelsior,  17  Fed.  Bep.  924 ;  The  VeuuB,47 
Fed.  Bcp.  925.  ' 

27  The  Caynea,  2  Ben.  126 ;  The  Walter  W.  Pharo,  1  Low.  487. 
Compare  The  Morning  Star,  4  Blss.  62 ;  Williamson  f*.  Barrett»  18 
How.  101 ;  Mo.  Hiver  Packet  Co.  t>.  H.  <&  St.  J.  B.  K.  Co.  1  McCrary, 
281 ;  Halderman  v.  Beck  with,  4  MOLean,  286. 

28  Finch  v.  Brown,  13  Wend.  601 ;  The  Newhall,  3  Ware,  105. 

29  The  Mary  Steele,  2  Low.  370 ;  Vantlne  v.  The  Lake,  2  Wall.  Jr.  S2  j 
The  Heroine,  1  Ben.  226. 

90  The  Ocoan  Qneen,  5  Blatchf.  493 ;  The  Mary  J.  Vaughan,  2  Ben. 
47 ;  The  Utopia,  16  Fed.  Bep.  507. 

fiL  Brown  v.  GUmore,  02  Pa.  fit.  40. 

&  8wtft  V.  Brownall,  1  Holmes,  467. 

SS  Tho  Ooorge  Bell,  5  HugheSt  ^72. 

34  Hoffman  v.  Union  Ferry  Co.  68  N.  T.  888. 

85  The  Mary  J.  Vaughan,  2  Ben.  47. 

86  The  Ocean  Queen.  5  Blatchf.  493;  The  Rhode  Island,  2  Blatchf. 
118  ;  The  America,  11  Blatchf.  483 ;  The  Baltic,  3  Ben.  195 ;  Atchiton 
V.  The  Dr.  FraukUn,  14  Mo.  68.    Contra,  Tho  Alexandria,  10  Ben.  lOU 
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CHAPTER  XXXVI. 

TELEORAPH  COMPANIES. 

(  80&  As  carriers,  and  )grener(hIllablUty  of. 

I  967  Duty  as  regar^  erection  and  maintenance  of  works. 

I  968.  Mistakes  in  messages. 

{  869.  Failure  or  delay  id  transmission  or  delivery. 

I  870.  Limitation  of  liability. 

{  871.  Forged  dispatches. 

{  872.  Connecting  lines. 

I  873.  To  whom  liable. 

I  874.  Pleading  and  evidence  in  actions  against. 

{  866.  Ai  oarriein,  and  general  liability  of .  —  InCalifor- 
nia,  it  was  held  that  a  telegraph  oompany  was  a  com- 
mon carrier.'  This  is  opposed  to  the  weight  of  authority 
which  is  in  favor  of  the  doctrine  that  they  are  not  com- 
mon carriers,^  and  tlie  early  rule  in  California  has  been 
changed.'  The  rule  that  such  companies  are  not  com- 
mon carriers  is  approved  by -Wharton.*  But  Shearman 
<fc  Redfield  favor  the  doctrine  hoMing  them  to  this 
liability.^  They  must  use  great  care  and  diligence  in 
the  transmission  and  delivery  of  messages.'  A  oom- 
pany holding  itself  out  to  the  public  as  ready  and  will- 
ing to  transient  messages,  pledges  to  the  public  the 
use  of  Instruments  proper  for  the  purpose,  and  that 
degree  of  skill  and  care  adequate  to  accomplish  the 
object  proposed.^  It  cannot  excuse  itself  by  showing 
that  its  line  of  telegraph  was  in  good  order,  that  ap- 
proved instruments  were  used,  and  that  faithful  and 
competent  servants  were  employed,  if  the  partioolar 
act  complained  of  shows  negligence  in  the  performance 
of  its  duty.* 

1  Parks  V  Alta  etc.  Tel  Co  18  CaL  422. 

2  Aiken  v.  Tel.  Co.  5  S.  C.  858 ;  Schwarts  v.  A..  A  P.  Tel.  Co.  IS 
'un,  157  ;  Western  Union  Tel.  Co.  v  Fontaine,  68  Oa.  433  ;  New  Yoik 
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etc.  TpI.  Co.  v.  Drybarg,  85  Pa.  St.  296 ;  Baldwin  v.  U.  8.  Tel.  Co.  45 
N.  Y.  751  :  reversing  8.  C\  1  Lans.  125,  54  Barb.  505, 6  Abb.  Pr.  N.  B. 
405  ;  Abraham  v.  W.  U.  TeL  Co.  6  West  C.  Rep.  163. 

8  Hart  v.  W.  U.  Tel.  Co.  6  West  C.  Bep.  105. 

4  Wharton  Negligence,  {  736. 

6  Shearman  A  Bedfleld  Negligence,  {  654. 

0  Hart  V.  W  U.  TeL  Co.  6  West  C.  Bep.  19& 

.  7  Bartlett  v.  W.  U.  Tel.  Co.  62  Me.  209,  221. 

^  8  Western  Union  TeL  Co.  v.  Meeks,  49  lud.  53. 

J  867.  Duty  as  regards  erection  and  maintenance  of 
works.  —  A  company  is  not  bound  to  so  erect  its  posts  and 
manage  its  line  as  to  guard  against  storms  of  unusual 
severety,  the  occurrence  of  which  cannot  be  reasonably 
expected ;  it  is  only  bound  to  use  reasonable  care  in 
the  construction  and  maintenance  of  its  line.^  If  in 
constructing  its  line  thi'ough  a  public  and  frequented 
street,  it  allows  its  wires  to  remain  suspended  across 
the  street  in  a  manner  which  obstructs  travel,  without 
guards,  flags,  or  other  notice  to  the  publie  of  the  obstruc- 
tion, it  is  guilty  of  gross  negligence.'  If  it  erects  its 
poles  by  the  side  of  a  road,  and  allows  its  wires  to  hang 
so  low  that  the  public  travel  is  thereby  impeded,  it  will 
be  liable  for  any  damage  occasioned  thereby  to  onei 
using  due  care.'  The  fact  that  the  line  is  allowed  to 
swing  so  low  as  to  obstruct  ordinary  travel,  unexplained, 
will  warrant  a  verdict  against  the  company  for  negli- 
gence.^ Where  the  proximate  cause  of  the  breaking  of 
a  pole  is  the  collision  of  a  runaway  team  therewith,  the 
company  is  *not  liable  for  damages  from  its  fall,  the 
pole  standing  at  a  sufficient  distance  from  the  traveled 
portion  of  the  higliway  to  be  safe  from  collision  unde^ 
pi'dinary  circumstances,  though  not  strong  enough  to 
Withstand  it.*  A  company  is  not  only  bound  to  lay  but 
also  to  maintain  its  submarine  cable  so  as  not  to  inter- 
fere with  the  proper  movements  of  vessels,  and  is  liable 
for  injury  to  a  propeller  whose  screw  is  caught  therein^- 
Dkbbinq  Neo.  — 49. 


{•MS  TBLBaBAFH  OOMPANIBS.  578 

and  injured  withoat  fault  on  her  part.*  In  an  ac^u 
for  injury  from  the  acts  of  the  defendant's  servants  in 
suspending  a  wire  over  and  across  a  street,  the  plaintiff's 
right  of  action  is  not  defeated  by  his  contributing  to  the 
injury,  if  he  was  not  in  fault  in  so  doingj  Where  a 
horse  and  wagon  were  left  standing  in  a  street,  the 
horse  being  unhitched,  and  a  servant  of  the  company 
allowed  a  broken  wire  to  strike  the  horse,  thereby 
frightening  him  and  causing  him  to  run  away,  the 
negligence  of  the  driver  in  leaving  him  unhitched  bars 
an  action  for  a  recovery  of  the  horse.^ 

1  Ward  V.  Atlantic  etc.  TeL  Co.  71  N.Y.8L 

2  Western  Union  TeL  Go.  v.  Eyser,  2, Colo.  141. 
S   Dickey  v.  Me  TeL  Co.  46  Me.  483. 

4  Thomas  t>.  W.  U.  TeL  Co.  100  Mass.  ISA. 

5  Allen  v.  A.  <fc  P.  Tel.  Co.  21  Hun,  22. 

6  Stephenaetc.  Transp.  Co.  v.  W.  U.  Tel.  Co.  8  Ben.  BOt, 

7  Western  UjHon  TeL  Co.  v.  Eyser,  2  Colo.  141. 

8  Western  U«lon  TeL  Co.  v.  Quinn,  66  IlL  810. 

2 .868.    Hiitakeii  in  mfltsage. — One  of  the  plainest  obli- 
giUdons  of  aeoD)pany  is  to  transmit  the  very  message 
^prasciibed:;  to  follow  copy  is  an  imperative  obligation.* 
^ Where  the  terms  Of  a  message  are  seriously  changed 
TAOd  tfee  name  of  tho  sender  entirely  disfigured  either 
Ihy  the  transmission  or  copying  of  it,  it  will  import  neg- 
:  l^nce.'    Where  a  eompany  contracts  to  deliver  market 
reports,  it  binds  itself,  to  procure  and  furnish  correct  re- 
ports, and  is  responsSMe  for  loss  occasioned  by  any 
TiiUstake  in  them.'  'Where  it  furnishes  an  incorrect  re- 
port by  reason  of  which  the  plaintiff  was  induced  to 
;pttrehase  a  quantity  of  grain  to  fill  a  contract  for  future 
delivery,  the  measure  of   damages  is  the  diffbrenoe 
rbetween  the  actual  purdiase^price  and  the  price  as 
ivpsesented  in  the  report.*    Where  a  sales-agent  tele- 
giapha  to  his  principal  iiLjaaother  city  an  order  for 
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goods,  and  the  operator  in  transmitting  it  overstates  the 
amount  of  the  goods  desired  so  that  the  principal  in 
good  faith  sends  a  greater  quantity  than  is  required  for 
his  sales,  the  principal  may  recover  as  damages  the 
difference  between  the  market  value  of  the  goods  at  the 
place  of  manufacture  and  at  the  place  of  agency,  together 
vrith  the  expense  of  transportation.^  Where  a  dispatch 
was  sent  to  a  broiler  to  buy  stock,  and  owing  to  a  mistake 
it  had  to  be  repeated,  and  on  account  of  the  delay  the 
stock  was  purchased  at  an  advanced  price,  the  company 
is  liable  for  the  loss  ensulng.<^  So  it  is  where  a  message 
for  "two  hand  bouquets"  was  transmitted  "  two  hun- 
dred bouquets."^  Telegraph  messages  sent  iu  cipher, 
tho  purport  of  which  is  entirely  unknown  to  tlieoffllbrs 
or  agents  of  the  company,  fall  within  tliat  principle  of 
tho  law  of  carriers  exempting  them  from  responsibility 
on  tho  ground  of  concealment  by  the  owner  of  goods  in 
respect  to  their  nature,  amount,  and  value.^  In  such  a 
case  for  a  mistake  in  sending  the  message,  only  nominal 
damages  or  the  price  which  was  paid  for  the  trans- 
mission are  recoverable.*  The  message  "  will  you  give 
one  fifty  for  twenty-five  hundred  "  is  not  in  cipher  or 
obscure  within  the  meaning  of  this  rule ;  ^®  nor  is  the 
message  *^  cover  two  Imndred  September  and  one  hun- 
dred August."  '^  For  an  error  in  the  transmission  of  a 
dispatch  directing  a  purchase  of  stocks,  the  company  is 
liable  if  the  message  is  given  in  terms  intelligible  to  the 
correspondent  though  not  clearly  intelligible  to  others^ 
as  where  it  was  a  direction  "to  buy  five  Hudson."" 
B  delivered  a  telegraph  company  for  transmission  to 
one  L  a  message  asking  for  a  remittance  of  five  hun- 
dred dollars ;  through  negligence  of  the  company  the 
message  was  changed  to  five  thousand  dollars.  That 
amount  was  sent  and  B  on  receiving  it  absconded.  It 
was  held  the  company  was  not  liable  as  the  embezzle- 


{  869  TEIiEGRAPH  COMPANIES.  580 

ment  oould  not  have  been  expected  and  did  not  natovully 
result  from  the  negUgenca^' 

1  New  York  A  W.  P.  T.  Co.  v.  Dryburg,  35  Pa.  St.  298,  303. 

2  Western  Union  TeL  Co.  v.  Meeks,  49  Ind.  53. 
8   Turner  v.  Hawkeye  Tel.  Co.  41  Iowa,  45S. 

4  Turner  v.  Hawkeye  Tel.  Co.  41  Iowa,  458. 

5  Leonard  v.  N.  Y.  TeL  Co.  41  N.  Y.  544. 

6  Blttenhouse  v.  Independent  Line,  44  N.  Y.  263  ;  S.  C.  1  Daly,  47i 

7  New  York  <fe  W.  P.  T.  Co.  v.  Dryburg,  35  Pa.  St.  208. 

8  Candee  v.  W.  V,  TeL  Co.  34  Wis.  47L 

9  Western  Union  TeL  Co.  v.  Martin,  9  III.  App.  587;  Candee  v. 
W.  U.  TeL  Co.  84  Wto.  47L 

10  Western  Union  TeL  Co.  v.  Griswold,  37  Ohio  St.  801 ;  41  Am.  Bep. 
fiOO. 

11  Western  Union  TeL  Co.  v.Blancbard,  68  Qa.  299;  45  Am.  Rep.  48a 

12  Blttenhouse  v.  Independent  Line,  1  Daly,  474. 
M   Lowery  v,  W.  U.  TeL  Co.  60  N.  Y.  198. 

2  869.  Failnre  or  delay  in  transmission  or  deUvorj.'- 
If  the  usual  line  of  business  between  two  points  is 
through  a  repeating  office,  the  company  is  entitled  to  a 
reasonable  time  for  the  delay  caused  by  other  business 
at  such  repeating  office.^  At  a  small  station  it  is  not 
the  duty  of  a  company  to  keep  more  than  one  operator ; 
and  if  the  message  was  left  with  a  messenger  during 
the  operator's  absence,  and  it  was  forwarded  on  his  re- 
turn after  a  reasonable  absence,  the  company  is  not  neg- 
ligent.^ A  failure  to  deliver  is  a  failure  to  transmit.' 
Reasonable  efifort  must  be  made  to  deliver  the  message ; 
it  is  not  enough  to  attempt  delivery  only  at  the  business 
office  of  the  person  addressed,  and  the  burden  is  on  the 
company  to  show  itself  unable  to  make  delivery,*  The 
damages  recoverable  from  a  company  for  a  failure  to 
transmit  a  message,  may  extend  to  oompensation  for 
such  loss  as  the  agents  of  the  company  had  reason  to 
know  and  might  have  expected  would  be  the  result  to 
the  sender  of  their  failure  to  transmit  the  message.^ 
Where  for  four  days  it  delayed  to  deliver  a  message 
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directing  the  plaintiff  to  ship  his  hogs  at  once,  the  meas-^ 
ure  of  damages  is  the  difference  between  the  market 
value  of  the  hogs  on  the  day  he  was  enabled  to  place 
them  on  the  market,  and  their  value  on  the  day  he  could 
have  placed  them  on  the  market  by  the  ordinary  course 
had  there  beeii  no  delay  in  the  delivery  of  the  dispatch.* 
Where  the  message  was  an  acceptance  of  an  offer  to  sell 
certain  goods,  and  on  account  of  the  delay  the  purchase 
was  not  completed,  the  measure  of  damages  is  the  differ^- 
ence  between  the  price  lie  would  have  paid  had  the  sale 
been  consummated,  and  the  price  he  would  have  to  pay 
to  purchase  the  same  goods  elsewhere.''  Damages  sus- 
tained by  losing  a  situation  on  account  of  a  failure  to 
deliver  are  not  remote  and  speculative.®  Where  on  ac- 
count of  a  failure  to  transmit  a  message  to  an  attorney 
to  hold  his  case  "  till  Tuesday  or  Thursday,  please  re- 
ply," the  company  being  informed  of  the  importance 
of  the  message,  the  plaintiff  was  compelled  to  take  a 
useless  trip  with  his  counsel  to  the  place,  the  damages 
recoverable  are  the  expenses  of  himself  and  counsel  to 
the  place,  and  also  the  fee  he  has  been  compelled  to  pay 
the  attorney  for  the  trip.*  In  an  action  by  a  father  for 
a  failure  to  deliver  a  message  sent  to  his  son  summon- 
ing him  home  to  the  death-bed  of  his  mother,  the 
plaintiff  is  entitled  to  at  least  nominal  damages,  in- 
cluding the  price  paid  for  the  dispatch.^^^  A  son  may 
recover  damages  caused  by  the  disappointment  and  re- 
gret resulting  to  him  from  the  wilful  failure  of  a  com- 
pany to  deliver  a  dispatch  announcing  the  death  of  his 
mother,  whereby  he  was  prevented  from  being  at  her 
funeral.^^  Where  the  dispatch  is  unintelligible  or  its 
meaning  obscure,  its  nature  should  be  communicated 
to  the  company's  agent  at  the  time  it  was  offered  to  be 
sent,  in  order  that  the  company  may  observe  the  pre- 
cautions necessary  to  guard  itself  against  risk."   Un- 
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|esB  the  importance  of  the  message  is  shown  by  its  own 
terms,  or  by  an  explanation  made  to  the  oompany,  no 
damages  are  reooverable  for  a  failore  or  delay  in  the 
tmnsm'testmi  beyond  the  price  paid  for  tliat  purpose." 
It^is^ot^Iiflible  in  such  a  case  for  sx)ecial  and  contingent 
loss  caused  by  the  delay .^*  Where  the  import  of  the 
message  19  wholly  unknown  when  It  is  delivered  to 
:f  he  ageiitt,  it  cannot  be  assumed  that  he  had  in  view 
'any  pecusiiary  loss  as  the  natural  or  probable  result 
>(tf  i&  faUure  to  send  such  messageJ^  Where  a  tele- 
iffnan  directed  the  party  to  whom  it  was  sent  to  "  get 
^n  thousand  dollars  of  A,"  the  only  damage  the  oom- 
l)any  would  naturally  expect  to  result  from  the  delay 
in  forwarding  the  message  is  the  delay  in  getting  the 
money,  the  measure  of  which  would  be  lawful,  and  it 
is  liable  for  no  other.^*  The  maxim  ecmaa  proxitna  non 
remota  spectatur  applies  where  a  bank  by  reason  of  the 
non-receipt  of  a  telegram  loses  three  thousand  dollars 
through  the  dishonesty  of  a  third  party .^' 

1  Behm  v,  W.  U.  TieL  C!a  8  Bias.  131. 

2  Behm  v.  W.  U.  TeL  Co.  8  Bias.  131. 

3  Western  Union  Tel.  Co.  v.  Gtengar,  84  Ind.  178. 

4  Pope  t».  Weatem  Union  TeL  Co.  9  IlL  App.  283l 

5  Baldwin  v.  U.  8.  TeL  Co.  1  Lans.  12S ;  a  C.  54  Barb.  905 ;  6  Abb. 
Pr.  N.  a.  405 ;  reyezMd  on  another  point,  45  N.  Y.  744. 

6  Manvllle  v.  W.  U.  TeL  Co.  37  Iowa,  21^ 

7  Sqalre  v.  W.  U.  TeL  Co.  98  Maaa.  732. 

8  Weatem  Union  Tel.  Co.  v.  Eenton,  52  Ind.  1. 

9  Spragae  v.  W.  U.  TeL  Co.  6  Daly,  200. 
10   Logan  V.  W.  U.  TeL  Co.  84  IlL  46& 

U   SoBeUev.  W.  U.T.  Co.  65Tea(.  308. 

12  United  States  Tel.  Co.  v.  Gildersleeve,  29  Md.  232. 

13  Mackay  v.  W.  U.  Tel.  Co.  16  Nev.  222 ;  McCall  v.  W.  U.  TeL  Co. 
44  N.  Y.  Super.  487 ;  S.  C.  7  Abb.  N.  C.  161 ;  Behm  v.  W.  U.  TeL  Ca  « 
Bias.  131 ;  Candee  v.  W.  U.  TeL  Co.  84  Wla.  47L 

14  McCall  V.  W.  U.  TeL  Co.  7  Abb.  N.  C.  151 ;  8.  C.  44  N.  Y.  Saper.  4S7. 

15  Candee  v.  W.  U.  TeL  Co.  84  Wla.  47L 

16  Landabezsrer  v.  M««rnetlo  TeL  Co.  32  Barb.  590. 
.17  First  Nat,  Bank  v,  W.  U,  TeL  Co.  30  Ohio  St  665^ 
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1  870.  Limitation  of  liaMlity.— There  Is  a  oonfli^ 
smong  the  cases  as  to  whether  a  telegraph  company 
can  make  regulations,  the  effect  of  which  would  be  to 
relieve  them  from  liability  for  negligence.  It  has  been 
held  that  a  company  cannot  by  special  contract  limit 
its  liability  for  negligence  ;^  that  if  negligence  in  trans- 
mitting the  message  can  be  shown,  the  actual  damage 
may  be  recovered  though  the  contract  attempts  to  limit 
the  liability  of  the  company ;  ^  that  a  regulation  to  protect 
the  company  from  responsibility  for  gross  negligence 
or  fraud  is  void,  as  unreasonable  and  against  public 
policy ;  *  that  stipulations  or  conditions  in  the  printed 
blanks  notifying  the  senders  of  messages  of  restrictions 
which  the  company  means  to  impose  upon  their  liabilty 
for  mistakes,  cannot  be  allowed  to  operate  so  as  to  relieve 
the  company  from  liability  for  mistakes  arising  from 
negli^nce ;  ^  that  stipulations  in  blanks  to  be  used  in 
sending  night  dispatches,  by  the  t^rms  of  wliich  such 
messages  were  sent  at  half  price,  on  condition  that  jthe 
company  should  not  be  liable  ^^  for  errors  or  delays  in 
the  transmission  or  delivery  or  non-delivery  of  such 
messages  from  whatever  cause  occurring,"  and  should 
only  be  bound  in  such  cases  to  return  the  amount  paid 
t>y  the  sender,  are  void  as  against  public  policy  so  fkr  as 
they  undertake  to  protect  the  company  from  liability  for 
negligence;^  that  it  cannot  by  its  own  regulations  in 
reference  to  repeating  messages  absolve  itself  from 
liability  for  negligence.*  On  the  other  hand,  it  has  been 
held  that  a  regulation  that  the  company  shsill  not  be 
liable  for  any  errors  or  mistakes  in  unrepeated  mes- 
sage, and  providing  for  the  repeating  of  messages  at 
reduced  rates,  is  reasonable  and  just,  and  exempts 
the  compsmy  from  any  loss  resulting  from  a  mistake 
in  a  message  that  was  not  repeated.^  Shearman  and 
Bedfield  conmient  unfavorably  on  this  rule.^  A  regolsi- 
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tion  that  night  messages  shall  be  sent  at  half  tafes,  on 
condition  that  the  company  shaU  not  be  liable  for  errors 
or  mistakes  in  the  transmission,  has  been  held  reason- 
able and  just.'  The  sender  of  a  message  is  chargeable 
with  knowledge  of  the  limitation  contained  in  the  printed 
blank  on  which  the  message  is  sent.^°  Proof  that  the 
sender  did  not  read  the  blank,  or  that  repeating  the 
message  would  not  have  disclosed  the  error,  is  imma- 
terial.^^ Where  the  blank  upon  which  the  message 
was  written  had  been  for  some  time  in  the  possession 
of  the  sender,  it  must  be  presumed  that  he  understood 
its  contents  and  accepted  its  terms.^'  But  it  has  been 
held  that  actual  notice  of  the  regulation  must  be  proved 
to  excuse  negligence.^  Express  stipulations  in  a  con- 
tract for  transmission  bind  the  receiver  as  well  as  the 
sender.^^  The  entire  omission  to  send  a  message  is  not 
covered  by  a  stipulation  limiting  the  liability  for  a 
mistake  or  delay  in  the  transmission  or  delivery  or 
non-delivery.^ 

1  Western  Union  Tel.  Co.  v.  Orlswold,  S7  Ohio  St.  801 ;  41  Abu 
Bep.  600. 

2  White  t>-  W.  U.  Tel.  CJo.  14  Fed.  Bep.  7ia 
8    Candee  v.  W.  U.  TeL  Ck).  34  Wis.  471. 

4    Bweatland  t;.  111.  etc.  Tel.  Ck>.  27  Iowa,  4S2. 

6  •  Hlbbard  v.  W.  V.  Tel.  Co.  33  Wis.  659.  8L  P.,  Western  XTnlon  TW. 
Co.  V.  Nelll,  57  Tex.  283  ;  44  Am.  Bep.  589 ;  Candee  v.  W.  U.  TeL  OowM 
Wis.  471 ;  Bartlett  v.  W.  U.  'I>b1.  Co.  GZ  Me.  20ei 

6  Western  Union  Tel.  Oo.  v.  Meeks,  4»  Ind.  63 ;  Western  Union 
Tel.  Co.  V.  Fenton,  62  Ind.  1 ;  Western  Union  TeL  Co.  v.  Tyler,  74  IlL 
IteV  Western  Union  Tel.  Oo.  v.  Blanchard,  «S  Ga.  299 ;  4.'5  Am.  Rep. 
480  :  Dufburg  v.  Telegraph  Co.  3  Phlla.  408 ;  Weston  Unten  Tel.  Co. 
V,  Brown,  58  Tex.  170 ;  44  Am.  Bep.  6ia 

7  Becker  v.  W.  U.  Tel.  Cb.  11  Neb.  87 ;  88  Am.  Rep.  3W;  Grtnnell  r. 
W.  U.  Tel.  Co.  113  Mass.  290 ;  Bedpathv.  Western  Union  TeL  <JQ.  112 
Mass.  71 ;  Passmore  v.  W.  U.  TeL  Co.  78  Pa.  St.  238  ;  8.  C.  9  Phlla.  90; 
Srb  wartz  v.  A.  <fe  P.  TeL  Co.  18  Hun,  157 ;  Womack  ».  W.  XJ,  T<bL  Oow 
58  Tex.  176  ;  44  Am.  Rep.  614. 

8  Shearman  A  Bedfleld  Nesllgence,  {  66S. 

9  Aiken  v.  Telegraph  Co.  5  8.  C  858 ;  Schwartz  v.  A.  A  P.  T%L  Qk 

18  Hun,  157. 

10  Womack  v.  W.  U.  Tel.  Co.  53  T^x.  176 ;  44  Am.  Bep,  O.^ 

11  Grlnn^ll  v.  W.  U.  TeL  Co.  113  Mass.  299. 
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.  12  Bteeae  V.  W.  U.  Tel.  Go.  48  K.  T.  182. 
IS   Han]8t;.W.  U.  Tel.  Co.9PhIla.88. 

14  Aiken  v.  Telegraph  Co.  5  S.  C.  358.    Oontrc^  La  Orande  v.  S.  Tel 
Co.  25  La.  An.  883. 

15  Spragne  v.  W.  U.  Tel.  Co.  6  Daly,  20a 

J  871.  Forged  dispatches. — Where  a  messenger  boy  in 
delivering  a  dispatch  negligently  allo-ws  a  forged  dispatch 
to  be  substituted  in  place  of  it,  the  company  is  liable 
for  the  damages  sustained  thereby.^  It  is  gross  negli- 
gence in  the  operator  to  send  over  the  wires  a  message 
in  the  name  of  and  purporting  to  come  from  a  cashier 
of  a  bank  and  be  dated  at  another  station,  at  the  re> 
quest  of  a  party  known  to  the  operator  not  to  be  such 
cashier  and  presenting  no  evidence  of  authority  to  use 
his  name,  which  message  addressed  to  a  banking  house 
held  out  such  party  as  entitled  to  credit  for  a  large 
amount,  and  this  negligence  occurs  so  within  the  scope 
of  the  operator's  employment  as  to  make  the  company 
liable  to  persons  to  whom  the  message  was  sent  for  the 
damages  caused  by  such  negligence.' 

1  Strause  v.  W.  V.  Tel.  Co.  8  Bias.  KM. 

2  Klwood  v.  W.  U.  Tel.  Co.  45  N.  Y.  549. 

2  878.  Connectiiig  lines. — Where  a  company  is  paid 
the  whole  compensation  for  the  transmission  of  a  mes- 
sage to  a  place  beyond  their  own  lines  with  which  they 
are  in  communication  by  the  agency  of  other  com- 
panies, they  will  be  regarded  as  engaging  that  the  mes- 
sage will  be  transmitted  to  and  delivered  at  that  place, 
unless  there  is  an  express  stipulation  to  the  contrary, 
or  the  circumstances  are  such  as  to  show  that  the  under- 
standing of  the  parties  was  otherwise.^  But  in  Canada, 
it  was  held  that  where  a  company  advertised  itself  as 
oonneoting  with  all  the  principal  cities  in  the  United 
States,  pmd  received  a  message  to  be  transmitted  anti 
was  paid  the  full  price  therefor,  it  was  not  liable  for  a 
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delay  of  the  connecting  line.'  Two  lines  terminated  at 
S,  the  one  leading  from  O  to  S,  the  other  from  S  to  R,  and 
messages  passing  over  the  former  line  for  transmission 
from  S  to  R  were  customarily  received  by  the  latter 
company ;  the  plaintiff  at  O  sent  a  message  to  R,  paying 
for  the  whole  distance ;  it  was  held  that  no  partnership 
or  mutual  agency  could  be  inferred  from  these  facts ; 
tliat  each  company  was  liable  for  its  own  acts  and  de- 
faults, but  not  for  the  acts  or  defaults  of  the  other.* 
Where  it  was  contended  tiiat  the  defendants  are  not  the 
first  carrier  or  contractor,  and  it  is  not  proved  that  the 
error  in  the  transmission  occurred  on  the  defendant's 
line,  on  whose  blanks  there  is  an  express  provision  for 
non-liability  for  the  default  of  the  other  companies,  it 
was  held  tliat  whether  the  first  carrier  or  not,  it  was 
peculiaiiy  within  their  power  and  was  their  duty  to 
make  the  proof  here  suggested.* 

1  Be  Butte  v.  N.  Y.  etc.  TeL  Co.  1  Daly,  547. 

2  Stevenson  v.  Montreal  Tel.  Co.  16  Up.  Can.  Q.  B.  530i 
8   Baldwin  v,  U.  S.  Tel.  Co.  46  N.  Y.  744. 

4   La  Gransre  v.  S.  W.TeL  Co.  26  La.  An.  S83. 

2  878.  To  whom  liable. — A  telegraph  company  is  liaUe 
to  the  receiver  of  the  message  for  negligence  in  its  trans- 
mission or  delivery  for  the  damages  he  has  sustained 
thereby .1  There  is  a  sufficient  privity  of  contract  be- 
tween the  receiver  of  a  message  and  the  company  to 
enable  the  former  to  maintain  an  action  against  the 
compsmy  for  negligence,  though  the  price  of  the  mes- 
sage was  paid  by  the  sender.^  Where  the  plaintiff,  a 
broker,  received  an  order  to  sell  five  thousand  barrels 
of  petroleum,  to  be  delivered  at  a  future  day,  and  exe- 
cuted the  order,  disclosing  his  principal,  and  it  after- 
ward appeared  that  the  order  was  for  five  hundred 
barrels,  and  that  the  company  had  made  a  mistake  in 
Ita  transmission,  it  was  held  that  the  plaintiff  not  b^Bg 
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liable  npon  the  contract  of  sale  could  not  maintain  an 
action  against  tlie  company  for  the  loss  in  the  settle* 
ment  of  contract  caused  by  the  error.' 

1  Now  York  etc.  Tel.  Co.  v.  Dryburff,  35  Pa.  St.  296 ;  Western 
Union  Tel.  Co.  v.  Hope,  11  IlL  App.  283. 

2  Aiken  v.  Telegraph  Co.  6  S.  C.  35Sw 

3  Rose  V  U.  S.  etc.  Co.  6  Rob.  (N.  Y.)  305  ;  S.  C.  8  Abb.  Pr.  N.  a  408  ; 
34  How  I^.  808. 

i  874.    Pleading  axLdevidoiLce  in  actioifi  against. — If  the 
complaint  shows  tliat  the  plaintiff  engaged  the  defend- 
ant, and  tliat  the  defendant  undertool^  to  transmit  a 
message,  the  mutual  obligation  of  the  parties  is  suffi- 
cient to  maintain  the  action,  though  it  is  not  alleged 
that  anything  was  paid  for  the  transmission  of  the  mes- 
sage.^   In  a  suit  for  the  penalty  allowed  by  statute  for 
failure  in  the  transmission,  the  complaint  must  allege 
that  the  defendant  was  **  engaged  in  telegraphing  for 
the  public,"  an  allegation  that  the  defendant  was  "en- 
gaged in  the  business  of  transmitting  messages  for  hire  "^ 
is  insufficient.'    An  action  lies  to  recover  the  statutory 
penalty  for  failure  to  transmit,  where  a  message  is  sent 
from  an  office  in  this  State  to  another  State,  though  the 
negligence  which  caused  the  loss  occurred  In  another 
State.*    Where  a  telegraph  company  has  Inaccurately 
transmitted  a  message,  the  burden  is  on  it  to  show  its 
freedom  from  fault.^    The  plaintiff  makes  out  a  prima 
facie  case  by  proof  of  the  undertaking,  the  error,  and 
the  damages,,  and  throws  the  burden  on  the  company 
to  show  the  error  was  caused  by  some  agency  for  which 
it  was  not  liable.^    Where  a  message  was  sent  from 
Harrisburg  to  New  York  by  the  defendant's  line,  which 
extended  to  and  beyond  the  latter  city,  but  the  message 
did  not  get  beyond  Philadelphia,  if  the  company  dis- 
closes no  reason  for  a  failure  to  deliver,  it  is  chargeable 
Witti  gross  negligence.'   Where  a  company  undertakes 


f  8^4  TELBGRAPH  COMPANIES.  588 

to  furnish  market  reports  from  a  point  beyond  its  own 
line,  it  will  be  presumed  in  the  absence  of  ^yidenoe  to 
the  contrary  that  the  report  was  correctly  delivered  to 
it  at  the  place  where  the  line  commenced ;  it  must  show 
that  a  mistake  in  the  report  occurred  from  causes  which 
would  relieve  it  from  liability  J    In  an  action  for  a  fail- 
ure to  transmit,  the  original  dispatch  must  be  given  in 
evidence,  or  if  not,  its  absence  must  be  properly  ac- 
counted for  before  secondary  evidence  thereof  can  be 
admitted.^    Where  an  operator  made  a  mistake  in  trans- 
cribhig  a  message,  his  admission  of  the  error  made 
several  days  afterwards  is  not  evidence  against  the 
company,  it  being  no  part  of  the  res  gestce.*    In  an 
action  for  permitting  telegraph  poles  to  fsdl  and  suspend 
Wires  across  the  highway,  where  the  question  is  raised 
as  td  the  soundness  of  the  poles,  it  is  error  to  admit  evi- 
deiice  of  the  condition  of  the  other  poles  forty  or  sixty 
rods  away  without  any  evidence  that  they  were  of 
the  same  kind,  put  up  at  the  same  time,  and  equally 
exposed.*® 

1  Western  Union  TeL  Co.  v,  Meeks,  49  Ind.  53L 

2  Western  Union  Tel.  Ca  v.  Axtell,  09  Ind.  199. 

S   Western  Union  TeL  Co.  v.  Hamilton,  50  Ind.  181. 

4  Western  Union  TeL  Co.  v,  Grlswold,  87  Ohio  St  aoi ;  41  Am.  Rep. 
600. 

5  Bartlett  v.  W.  U.  Tel.  Co.  02  Me.  200.    Compare  United  States 
etc  Co.  V.  Glidersleeve,  29  Md.  232. 

6  United  States  TeL  Co.  v.  Wensrer,  55  Pa.  St.  262. 

7  Turner  v.  Hawkeye  TeL  Co.  41  Iowa,  458. 

8  Western  Union  TeL  Co.  v.  Hopkins,  49  Ind.  228. 

9  Aiken  v.  Telegraph  Co.  5  S.  C  358. 

10  Western  Union  TeL  Co,  v,  Leyi,  47  Ind.  662. 
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CHAPTER  XXXVII. 

TOWAGE. 

)  87Ik  IQPKr  boats  as  carriers  and  general  duties  <A 

)  878.  lilabllitj  of  owner  of  tow. 

,  I  377.  Liability  of  tugs  in  absence  of  contract. 

'  {  378.  Liability  of  togs  under  special  contract. 

i  375.  Tow  boats  as  oarriers  and  general  duties  of. — The 
mile  as  settled  by  the  great  weight  of  authority  is  that 
proprietors  4»f  tow  boats  are  not  oominon  carriers.^  In 
Xouisiana,  a  different  rule  prevails,  and  their  towers  are 
regarded  asoommon  carriers.^  Their  liability  is  founded 
«on  negligentte,  and  they  are  not  liable  without  proof  of 
It.'  They  are  bound  to  use  only  ordinary  and  reason- 
;able  care  and  skill ;  *  such  skill  and  care  as  the  nature 
■of  the  bushiess  requires.^  They  are  not  liable  if  they 
use  such  care  and  skill  as  prudent  navigators  usually 
employ  in  similar  services.'  They  must  use  it  in  every- 
thing relating  to  the  work  until  it  is  accomplished.^ 
'They  hold ' themselves  out  to  the  world  for- engage- 
ment for  hire  in  a  business  requiring  prudence  and 
-skill  and  the  use  of  adequate  means  to  perform  the  con- 
;tract  which  she  undertakes,  and  this  constitutes  a  stipu- 
lation of  theSr  existence,  which  by  a  clear  construction 
«nters  into  the  contract'  and  forms  a  part  of  it.'  They 
must  use  skill  and  diligence  commensurate  with  the 
particulair  undertaking.'  The  owners  of  a  tow  boat  are 
Cable  for  all  damages  occasioned  by  the  negligence  of 
4$heir  agent  who  has  charge  of  the  boat,  where  the  parties 
liave  not  agreed  to  the  contrary.^^  But  if  the  trig  was 
used  without  the  knowledge  or  consent  of  the  owner, 
lie  will  not  be  liable,  although  his  consent  will  be  pre- 
«umed  if  the  person  in  charge  had  previously  been'm 
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tba  h»b!t  of  ndng  her  with  hlB  knowledge  asd  withoat 
bla  dlwant."  Wbere  s  ship  la  In  tow  by  *  tag,  (he 
latter  is  In  Iaw  remitted  «b  the  servuit  ot  the  Conner." 


B.oo,t»K.j.i.ia 


I  m.    UkWitr  of'  Mraw  of  taw A.  tov  whloh  Ir 

'  Itakf  wlthoDtfaultlBiiotlikldefor  d«mBgBHiroia»eol- 
UatoD  by  the  fKolt  of  the  tug.'  Whare  a  brig  while 
belag  towod  came  In  oidlialon  with  b  itobooaat  tbrongh 
'  the  negUgenoe  of  the  maater  and  or«w  of  tha  t«g  aver 
whom  those  la  oharge  o(  the  brig  tiad  no  ocMtrol  and 
Injured  her,  the  brig  is  not  liable.'  .  A  tomoI  altho«gh 
being  towed,  If  she  has  full  control  Of.her  own.  moTe^ 
meniB,  will  be  liable  foe  an;  daina({aa  infflEtad  b;  ber 
in  coming  ht  oontact  with  anotlier.TeMeL*  A  Te«el 
'  ander  the  exdnalve  management  and  rtimation  of  tbe- 
'  maMer  of  the  tng  la  not  liable  for  JiiiiiBgi^  by  a  ool- 
£Uon  ooonnlng  tfaiotigh.ii 


may  owj^a^  tm 

thnmgb  ter  dtni  'negligent'  managemefnt,  and  the 
scbooner  ronsinto  and  injar«»  her,  the  owners  of  the 
scfaDoner  are  not  llafole.^ 

1  'The  Olnf,  S  W60ds,  007. 

2  ^8prool  v.  H^Mttttiiogwajri  14  Plok.  1. 
S  "The  Expreu^Olc.  Adm.  258. 

4  The  Hector,  4  Blatcht  199. 

5  TheVictor,  1  Brown  ,Adin.  449. 

}  877.  liaUlitjreftilgiiBalMeiieiftof  oontraet.-^It!sthe 
btnSness  of  one  who  liises  a  tug  for  towing  to  Isnow  the 
cafiacityof  his  tag  anid  its  practioal  effects  upon  the  boat 
in  tow,  ineiading  the  power  of  his  paddles,  the  infinenoe 
or  the  current,  the  swell  prodaced,  and  the  probable 
distance- it  woiiid  reach.^  It  is  the  duty  of  the  tower  to 
see  that  the  tow^is  properly  made  up  and  that  the  lines 
are  strong  and  securely  fastened.'  To  take  an  old  barge 
known  to  be  such  from  the  second  tier  and  place  her  iu 
the  front  is  improper.'  To  tow  boats  two  abreast  in«- 
flftead  of  single  file  through  a  dangerous  place  is  not 
negUgenee,  when  experts  differ  as  to  which  of  the  two^ 
methods  is  the  safer.*  That  a  tug  in  towing  two  canal 
boats  aUows  the  second  to  be  fastened  stem  foremost, 
does  not  necessarily  raise  a  presumption  of  negligence ; 
bat  such  a  mode  of  towing  imposes  on  the  tag  the  duty 
of  using  great  ea^e.^  A  canal  boat  that  steers  badly 
should  be  taken  alongside.'  It  is  negligence  to  under- 
take to  tow  a  vessel  much  beyond  the  strength  and 
cai>acity  of  the  tug;T  or  a  flat  where  it  is  evident  that 
she  is  too  heavily  loaded  or  contains  too  much  water  to 
be  towed  with  Mifety.'  A  tug  in  endeavoriz^  to  haul  a 
vessel  on  fire  should  use  a  chain  and  not  a  manlUa 
hawser.*  She  is  liable  for  starting  too  suddenly  in  con* 
sequence  of  wliieh  part  of  the  tow  is  torn  out  and  she 
sinks.'®  A  course  too  near  the  track  of  a  ferry  boat,^ 
or  theline  t>f  tliewharves,^*  should  not  be  chosen*   A  tug 
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is  not  liable  where  the  oaptain  determines  t^  proceed  on 
his  voyage  and  the  tow  is  subsequently  lost  in  a  stonn, 
where  the  cireamstonoes  are  such  as  to  make  such  de- 
termination  an  error  in  Judgment  and  not  an  omission 
of  due  care."  A  tug  is  bound  to  know  the  Channel,  how 
to  reach  it,  and  whether  in  the  state  of  ^the.  wind  and 
water  it  is  safe  to  make  the  attempt  to  come  in  with  her 
tow.^^  Where  the  master  intended  to  leach  a  bar  at 
high  water  with  his  tow,  and  would  if  he  had  done 
so  found  sufficient  water  there  to  take  liis  tow  across 
the  bar  safely,  but  miscalculated  and  reached  the  bar 
after  high  water  and  his  tow  grounded,  the  tug  is  liable.^ 
So  it  is  where  on  account  of  negligent  management  the 
tow  strikes  a  rock,^<<  or  collides  with  bridge  piers.'^  For 
drawing  tho  tow  too  fast,  in  consequence  of  which  her 
cargo  is  injured  or  she  is  capsized,  liability  attaches.^* 
A  tug  employed  to  land  a  vessel  at  a  particular  place 
has  a  right,  and  it  is  its  duty  to  direct  the  Teasel  in  the 
management  of  its  helm  so  that  she  may  aid  in  making 
a  landing.^'  When  a  tug  takes  a  boat  ii^  tow,  under- 
takes the  management  and  control  of  it  and  Its  crew,  and 
assumes  to  give  the  orders  necessary,  the  time  and  suf- 
ficiency of  these  orders  fall  within  the  duty  of  the  tug ; 
if  the  officers  give  insufficient  orders  or  give  them,  too 
late,  it  is  negligence."  Although  a  master  of  a  tug  may 
as  a  matter  of  precaution  give  directions  as  to  what  is 
necessary  or  proper  to  be  done  on  board  the  tow,  yet 
the  omission  to  give  such  directions  is  not  dearly  neg- 
ligence, though  it  may  go  to  the  Jury  as  a  fact  bearing 
on  the  question  of  negligence.^  Where  the  injury  is 
caused  by  the  neglect  of  the  master  of  the  tow  to  obey 
the  directions  of  the  master  of  the  tug,  no  recovery  can 
be  had."  A  tug  which  acting  in  good  faith  and  with 
reasonable  skill  went  to  the  assistance  of  a  steamer  in 
distress  and  collided  wi^h  and  sunk  her,  is  not  liabie.>^ 
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A  tnglsnot  responsible  for  tfae^neglekst  of  the  tow  to 
proT^e  a  wateh  or  lights.^  A  tow  cannot  recover  from 
the  tag  where  their  motions  are  directed  by  a  pilot  in 
the  employ  and  in  charge  of  the  yessel  in  tow.^  But 
it  has  been  held  that  it, is  no  defense  that  the  captain  of 
the  tow  gave  directions  and  advice  to  the  pilot  of  the 
tug  at  the  time  of  the  accident,  which  he  followed.^ 
Inhere  the  coUision  of  two  vessels  in  tow  of  the  same 
tug  is  owing  chiefly  to  the  negligence  of  the  persons  in 
charge  of  the  tug,  some  contributory  negligence  on  the 
part  of  one  oi  the  vessels  in  tow  will  not  prevent  the 
other  from  recovering  against  the  tug.^  The  unsea- 
"worthiness  of  the  tow  is  no  defense  if  it  did  not  con- 
tribute to  the  loss; ^  but  if  the  tow  at  a  critical  moment 
on  entering  a  harbor  carries  too  much  sail  and  is  taken 
ont  of  the  oqntroi  of  the  tug,  the  latter  is  not  liable  for 
injury  resulting."  Wh^re  a  tug  abandons  her  tow  of 
Ibarges  during  a  slorm,  the  burden  is  on  her  to  show 
sufficient  excuse  for  such  abandonment.'^  Where  it  is 
jshown  that  the  tow-line  parted  in  the  night  during  a 
«torm  of  great  severity,  and  that  the  master  of  the  tug 
v^as  unable  to  pick  up  the  line,  to  discover  the  lights  of 
the  tow,  or  to  make  any  efforts  to  regain  it  without 
ji^reat  danger  to  the  tug,  the  abandonment  is  justified.'^ 
Where  a  tug  was  on  account  of  stress  of  weather  com- 
pelled to  turn  the  tow  over  to  another  tug  at  an  inter- 
mediate port,  through  whose  negligence  the  tow  is  lost, 
the  latter  tug  is  liable.'^  The  fact  that  a  vessel  lost 
while  being  towed  out  to  sea  is  insured  does  not  divest 
the  owner  of  his  right  of  action  for  damages,  especially 
in  ease  of  mere  partial  insurance.^  Where  a  tow  is 
sunk  from  the  concurrent  negligence  of  the  tug  and 
another  vessel,  the  owner  of  the  tow  may  proceed 
a^inst  the  two  vessels  jointly  or  either  one  of  them 
severally  for  the  entire  damage.*^    The  general  practice 
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in  this  ooontry  is  to  eondderthe  tag  responsfiKd  nnlew 
there  is  proof  of  actual  fault  in  the  navigatson  of  the 
tow.>*  In  an  action  for  the  loss  of  a  barge  ISiree  days 
after  the  alleged  negligent  towing,  the  burden  is  on  tbr 
libelant  to  show  that  the  alleged  negligence  was  the* 
proximate  cause  of  the  injury.**  Where  a  tow  was: 
grounded  through  the  negUgenoeof  the  tug  and  com- 
pelled to  pay  salvage  to  another  tog  for  helpfiag  to  haul- 
her  off,  she  is  entitled  to  reooYer  firom  the  temer  tog; 
the  amount  so  paid.*^ 

1  Hays  V.  Panl,  61  Pa.  8t  IM.  ., 

2  The  Qnlckatep,  9  Wall.  86& 

S  Tbe  Bordentown,  16  Fed.  Bepu  STOi  * 

4  Taft  V.  Carter,  09  Barb.  67. 

5  The  Edmund  Levy,  8  Ben.  144. 
«  The  EzpreBB,  1  Blatchl  86& 

7  BnrsesBv.  Beebe,8La.An.688;  TheHelenfi.0iKipa^Beii.4r^ 

S  Hays  V.  Paul,  61  Pa.  St  184. 

9  The  darlta  and  The  Clara,  28  Walt  1, 14. 

10  TheE.  Lnckenback,16Fed.Bep..9Bl 

11  The  Oorgaa,  10  Ben.  64. 

12  The  Favorite,  6  Sawy.  228L 

18  The  George  L.  Oarllcic,  16  Fed.  Bep.  708.    Compare  Tfas  Oeiu 
Wm.  McCandless,  10  Ben.  468. 

14  The  Margaret,  M  U.  8. 494. 

16  The  Brasofl,  14  Blatchf.  4461    See  The  Lady  Pike,  St  WalL  I. 

16  The  Stranger,  1  Brown  Adm.  281. 

17  The  Mollle  Mohler,  2  Bias.  806 ;  The  Lady  Pflce,  2t  Wall.  L 

18  Baird  v.  Daly,  68  K.  V.  647 ;  Wright  «.  Oair,  aind.  416  ;  Ae 
Trojan,  8  Ben.  496. 

19  The  Southwest,  2  Fllpp.  79. 

20  Hays  v.  Paul.  61  Pa.  St  184. 

21  Arctic  etc.  Ins.  Co.  v.Anstln,  64  Barb,  on, 

22  The  Anglo-Norman,  1  ITewb.  Adm.  4B. 
28   The  Tyler,  8  Woods,  IIL 

24  Arctic  etc.  Ins.  Co.  v,  Austin,  64  Barb.  KBL 

25  The  Edgar  Bazter,8  Ben.  162.    See  Smith  «.*nie  Creole,  2  WalL 
Jr.  486. 

26  Hill  V.  Bogers,  1  PIttsb.  163L    Compare  The  DoaJnan.S  Ben.  4ML 

27  The  Morton,  1  Brown  Adm.  187. 

28  TheWU]]amMnrtagh,17Fed.Rep.2B0. 
99  TheMai8Bret,2FIlpp.64Qi 
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ao   The  Clematis,  1  Brown  Adm.  499. 

81  The  Clematis,  1  Brown  Adm.  499.   See  The  J.  L.  Hasbronck,  14 
Blatchf.  ao. 

82  The  Clematis^  1  Brown  Adm.  432. 
3S    The  Mary  Ann,  6  Cal.  462. 

84  The  Franoonia,  16  Fed.  Bep.  149. 

85  The  Belknap,  2  Low.  2S1. 

86  The  Mary,  14  Fed.  Bep.  584. 

87  The  C.  F.  Ackerman,  8  Ben.  48flL 

2  878.  IdaMlitj  of  tag  under  ipeoial  oontraetf .— A  tug 
is  responsible  for  ordinary  skill  and  diligence  in  her 
BaTigation  when  under  an  agreement  to  tow,  "  at  tlie 
xisk  of  the  master  and  owners''  of  the  vessel  towed.^ 
Such  an  agreement  does  not  exempt  the  owners  of  the 
tug  from  liability  for  injuries  occasioned  by  their  neg- 
ligence or  want  of  care.'  Such  a  contract  has  reference 
to  the  perils  of  navigation  merely.'  Where  the  con- 
tract of  towage  contained  a  clause  "  dangers  of  navi- 
gation, and  other  known  and  unknown  obstacles  ex- 
cepted,'' and  the  barge  ran  into  a  submerged  tree, 
which  had  fallen  recently  into  the  channel,  and  the 
presence  of  which  was  not  discoverable  by  the  pilot, 
the  accident  arises  from  an  excepted  peril.* 

1   The  Princeton,  8  Blatchl  64. 


Deems 
416 


Pa.  etc.  Co.  29  N.  J.  L.  180 :  Wells  v.  Steam  Nav.  Co.  8  N.  Y.  376 ; 
Wooden  v.  Austin,  51  Barb.  9. 

8    Wooden  v.  Aiistln»  51  Barb.  9. 

4  HlbenUaIii8iGIOb«.Stl4»iiJs«to.IlEWU!p.OOi]7FQd.Bep.478. 
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CHAPTER  XXXVm. 

TRUSTEES. 

I  870.   General  ItablHty  of. 

I  880.    If  anagrement  of  trust  property. 

I  881.    LlaUlltj  of  trustee  for  co-trustee  or  agent. 

J  879.  Oenaral  oldigationi  of.— Where  tmstoes  act 
with  good  faith  and  due  diligence,  they  reoeive  the 
favor  and  protection  of  the  court,  and  their  acts  are 
reg^arded  with  the  most  indulgent  consideration ;  but 
where  they  betray  their  trust,  grossly  violate  their  duty, 
or  where  they  have  been  guilty  of  unreasonable  negli- 
gence, their  acts  are  inspected  with  the  severest  scrutiny, 
and  they  are  dealt  with  according  to  the  rules  of  strict 
If  not  rigorous  Justice.^  Where  a  trustee  is  invested 
with  the  legal  title,  and  the  beneficiaries  are  entitled  to 
the  ixwsession  of  the  fund  in  whatever  form  it  may  be, 
the  better  to  enable  them  to  have  the  use  and  benefit 
of  it,  he  should  be  only  bound  to  good  faith  and  reason- 
able diligence,  and  wUl  be  holden  liable  only  for  gross 
negligence.'  Where  the  creator  of  the  trust  points  out 
no  mode  for  Its  execution,  the  trustee  will  discharge 
himself  by  the  exercise  of  reasonable  diligence  and  dis- 
cretion.* The  office  of  trustee  is  a  personal  one  and 
cannot  be  delegated.^  He  is  not  responsible  if  he  follow 
the  intention  of  the  settler.^  A  trustee  having  accepted 
a  trust  cannot  renounce  it ;  if  any  one  undertakes  an 
office  for  another,  he  is  bound  to  discharge  its  duties, 
and  he  cannot  free  himself  from  liability  by  mere  re- 
nunciation.' Where  a  trust  is  undertaken  without  any 
consideration  and  actually  commenced,  the  trustee  is 
bound  to  proceed  and  execute  it  with  the  same  diligenoe 
and  good  faith  as  if  he  was  to  receive  compensation.^ 
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1  Blffendeif er  v.  Winder,  8  GUI  A  J.  811. 

2  Carter  v.  Holland,  11  Hamph.  338. 

5  Hester  v  Hester,  1  Dev.  £q.  828. 
4    Perry  Trusts,  {  402. 

6  Perry  Trusts,  {  403. 

6  Perry  Trusts,  1 401.  i  ' 

7  Swltzer  v.  Sklles,  8  111.  529. 

2  880.  Management  of  trust  property.— Tmstees  are 
bound  to  manage  and  employ  the  trust  pro^rty  for  the 
benefit  of  the  cestui  que  trust  with  the  care  and  dili^ 
genoe  of  a  provident  owner.^  They  are  hot  allowed  to 
deal  with  the  trust  estato  for  their  own  benefit.'  Their 
first  duty  is  to  secure  the  possession  of  thiB  trust  prop- 
erty and  to  protect  it  from  loss  and  injury.'  A  trustee 
who  permits  the  debtor  to  retain  possession  of  the  trust 
estate  and  use  it  as  his  own,  is  responsible  for  the  injury 
to  the  trust  fund.^  There  is  no  fixed  time  ^Ithin  which 
they  must  get  in  the  money,  but  they  must  use  due 
diligence  and  get  it  within  a  reasonable  time.^  Where  a 
tcustee  took  a  note  without  security  in  payment  for  trust 
property  sold  and  delayed  several  years,  and  finally 
died  without  suing  on  it,  in  consequence  of  which 
it  is  lost,  his  estate  is  liable.'  They  are  not  liable  for 
losses  occurring  without  any  fault  or  nef^igenoe  on 
their  part.^  Where  a  deed  of  tru.st  is  given  to  secure 
payment  of  a  debt,  and  the  trustee  is  guilty  of  gross 
negligence  or  fraud  in  the  sale  of  the  property,  he  is 
liable.^  If  after  accepting  and  acting  under  a  trust  he 
neglects  to  record  the  trust  deed,  he  is  chargeable  with 
the  loss  resulting.*  He  may  deposit  the  trust  money 
temporarily  in  some  responsible  banking  house,^^'  or  in 
the  custody  of  third  persons,  when  it  is  necessary  in 
the  course  of  business.^^  He  must  not  mingle  the  trust 
fund  with  his  own."  He  must  invest  the  money  on 
good  security.^  In  the  performance  of  this  obligation 
he  is  bound  to  employ  such  diligence  and  such  pru- 
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denoe  in  the  care  and  management  as,  in  general,  pm- 
dent  men  of  discretion  and  intelligence  in  such  matters 
employ  in  their  own  like  afifairs.^^  The  preservation  of 
the  fund,  and  the  procurement  of  a  jnst  income  there- 
from, are  principal  objects  of  the  creation  of  the  trnst, 
and  are  to  be  primarily  regarded.'^  Investments  made 
under  the  direction  of  the  oourt,^*  or  in  government 
securities,'^  are  sufficient.  Mortgages  on  real  estate  are 
considered  proper  investments  in  the  United  States, 
though  they  were  not  formerly  so  regarded  in  Eng- 
land.i*  There  is  one  rule  that  is  universally  applicable 
to  investments  by  trustees,  and  that  rule  is  that  trustees 
cannot  invest  money  in  personal  securities.'*  An  in- 
vestment of  the  trust  money  in  trade  is  a  breach  of 
trust."  Where  a  trustee  is  negligent  in  the  investment, 
interest  will  be  allowed  against  him.^''  If  he  applies 
the  money  to  his  own  use  he  is  chargeable  with  com- 
pound interest.**  His  refusal  to  account  furnishes  a 
good  reason  for  adopting  against  him  the  most  rigid 
rule  of  calculation.** 

1  Hatchlnson  v.  Lord,  00  Am.  Dee.  SSL 

2  Miller  v.  Davidson,  44  Am.  Deo.  TUw 
8   Perry  TrostSt  {  438. 

4   Harrison  v.  Mack,  10  Ala.  18Su 

6  Perry  Trusts.  {{  430, 440. 

e  Bentley  v.  Shreve,  2  Md.  Ch.  2U. 

7  Knowledge  V.  Bradley,  48  Am.  Deo.  flOlL 

8  Smith  v.Vertroes,  2  Basil,  68. 
0  Casper  v.  Day,  1  Bich.  Eq.  2IL 

10  Perry  Tmsts,  i  448. 

11  Perry  Trusts,  i  444. 

12  Perry  Trosta,  1 447. 

18  CJommrs.  v.  Walker,  88  Am.  Dec  488. 

14  King  V.  Talbot,  40  N.  Y.  8fi. 

15  King  V.  Talbot.  40  N.  T.  85 ;  KlmbaU  v.  Redlnflr,  81 K.  H.  8tt. 

16  Wheeler  V.  Perry,  18  N.  H.  807. 

17  Ackermaa  v.  Ettnott,  4  Barb.  826 ;  Lathrop  v.  BmaUey*8  Ezn.  S 
N.  J.  Eq.  1912. 

18  Perry  TruBtB,  II  4Kr,  458. 
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19  Penry  TnistB, )  453. 

20  Kyle  v.  Burnett,  17  Ala.  806;  Thompflon  v.  Brown^  Johns.  Ch. 
90 ;  Brown  v.  BIckets,  8  Am.  Dec  667  ;  Spear  v.  Spear,  9  lUch.  Eq.  184. 

^   Ringgold  V.  Ringgold,  18  Am.  Dec  250;  Smith  v.  Vertrees,  2 
Bush.  63. 

22  Ringgold  V.  Ringgold,  U  Am.  Dec  2m. 

23  Myers  n.  Myers,  16  Am.  Dec  648. 

{  881.  Liability  of  tniatee  for  oo-tnutoe  or  agent. — As  a 
general  rule,  one  trustee  is  not  liable  for  the  acts  or  de- 
faults of  his  co-trustees.i  But  it  is  the  duty  of  each 
trustee  to  protect  the  property  from  misfeasance  on  the 
part  of  his  co-trustees,  and  if  it  comes  to  his  knowledge 
that  they  intend  to  abuse  their  trui^,  it  is  his  duty  to 
institute  such  proceedings  as  may  be  attended  with  the 
effect  of  preventiniaf  it.^  Where  one  trustee  receives 
trust  funds,  he  must  see  personally  to  their  investment, 
and  is  liable  if  he  turns  the  property  over  to  the  eontrol 
of  his  co-trustees.'  Where  both  join  in  receipts,  one  for 
the  sake  of  conformity  only,  the  other  receiving  the 
money,  the  one  receiving  it  only  is  liable.^  Where  two 
trusties  appoint  one  of  their  number  to  be  the  agent  of 
the  trust  estate,  they  are  liable  for  him  as  agent  and  not 
co-tro8tee.^  Trustees  appointed  to  aid  in  the  manage- 
ment of  the  estate  according  to  the  direetions  of  the 
49ettler  are  not  liable  for  his  acts.* 

1  Perry  Trusts,  {  415;  Lewln  Tmsts,  5th  ed.  2111, ;  Taylor  v.  Roberts. 
3  Ala.  83;  Latrobe  v.  Tieroan,  2  Md.  Ch.  474,  480;  SOIVS  Appeal,  10 
Pa.  St.  149. 

2  WeeUen  V.  Vibbard.  5  Han.  265. 

8  Mnnford  «.  Murray,  6  Johns.  Ch.  1 ;  Sparhawkv.  Baell, 9  Yt.  41, 

4  Qrlflin  v.  Macaolay,  7  Qratt.  476 ;  Stowe  v.  Bowto,  99  Mass.  IM. 

Z  Home  V.  Pringie,  8  dark  A  F.  281 

«  Ferry  Tmsts,  t408L 
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CHAPTER  XXXIX. 

TURNPIKE  CORPORATIONS. 

I  882.    CoQStructlon,  repair,  and  management  of  road. 
{  %3.    Actions  against,  pleading,  notice,  evidence. 
{  S84.    Contributory  negligence. 

}  882.  Conitmction,  repair,  and  management  of  road. 
— Turnpike  companies  must  bestow  ordinary  care  and 
diligence  in  the  construction  of  their  bridges,  but  are 
not  responsible  for  accidents  which  did  not  arise  from 
their  negl%enco  or  want  of  ordinary  care.'  They  are 
bound  to  indke  and  keep  bridges  across  streams  if  neces- 
sary to  the  road,  although  not  required  by  the  act  of  in- 
corporation.' Their  mere  omission  to  comply  with  the 
requirensents  of  the  statute  as  to  the  width  and  mode  of 
«constru0tion  of  tbteir  road  will  entitle  a  party  injured  by 
the  omission  to  recover  damages,  without  proving  want 
of  skin  or  care  on  their  part.'  They  must  keep  their 
roads  in  repair.^  If  a  corporation  accepts  its  charter, 
makes  the  road,  and  receives  toll,  it  becomes  bound  to 
repair  the  road.*  That  a  company  receives  toll  is  con- 
clusive evidence  of  its  being  bound  to  keep  the  road  in 
repair,  and  it  cannot  object  that  the  road  was  not  legally 
laid  out  or  accepted.'  So  long  as  it  exercises  its  fran- 
chise it  remains  subject  to  the  burden  of  keeping  the 
road  in  repair.^  Where  by  its  charter  it  had  the  right 
to  convert  a  public  highway  into  a  turnpike,  and  of 
charging  tolls,  when  it  exercises  this  right  it  takes  the 
highway  with  its  bridges,  culverts,  etc.,  and  is  bound 
to  keep  them  in  repair.^  The  repair  must  be  nuide 
within  a  reasonable  time.'  They  are  bound  to  repair 
all  bridges  whioh  they  build  if  their  charter  does  not 
designate  ^hat  bridges  they  shall  build ;  but  if  when 
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erecting  them  they  insist  that  a  town  ought  to  build  and 
support  them,  they  are  not  bound  to  repair  them ;  ^^  but 
they  are  not  bound  to  repair  a  bridge  on  the  line  of  their 
road,  and  not  Included  in  the  parts  completed  and 
licensed  .^^  Where  on  one  or  two  occasions  a  company 
made  some  repairs  on  the  sidewalks  of  a  bridge  which 
made  a  part  of  its  turnpike,  it  is  bound  to  keep  them  in 
repair  so  long  as  it  recognizes  them  as  a  part  of  the 
bridge,  although  it  was  not  originally  bound  to  do  so.^' 
In  an  action  for  failure  to  repair  it  is  no  defense  that  the 
road  is  in  the  same  condition  it  was  in  at  the  time  of  its 
original  construction,  and  when  it  was  approved.^'  As 
far  as  the  pablio  is  concerned,  an  agreement  by  a  town 
to  keep  the  road  in  repair  is  no  release  from  the  obli- 
gation to  repalr.i^  Where  a  company  places  a  pile  of 
stones  beside  its  roads  which  frightens  horses,  and  fails 
to  remove  it  after  being  notified  of  it,  it  is  liable  for  in- 
jury from  a  horse  being  frightened  thereat  J*  A  verdict 
of  wUf  nl  neglect  to  repair  is  not  justified  unless  the  jury 
find  that  the  bridge  was  essentially  deficient  in  some 
respacts ;  that  the  defect  was  of  such  a  nature  that  the 
company  muc^  have  known  it,  and  that  it  wilfully  and 
unreasonably  neglected  to  repair.^*  A  corporation  has 
a  lawful  right  to  repair  its  road  so  as  to  prevent  the 
effect  of  rains  or  freshets,  yet  in  the  exercise  of  this 
right  it  must  take  care  not  to  injure  the  owners  of  the 
adjoining  land ;  it  has  no  right  to  turn  the  water  which 
washes  the  road  onto  the  land  of  a  private  person.^' 
y9%ere  in  the  grading  necessary  to  lay  a  plank  road 
OfHTBT  a  highway  two  paths  are  presented,  apparently 
sseil  by  travelers,  one  quite  safe  while  the  other  leads 
tto  a  dangerous  precipice,  it  is  the  duty  of  the  company 
'to  indicate  the  danger  in  a  way  unmistakable  at  any 
lime."  Where  a  toll-gate  keeper  violates  the  custom  of 
4^e  load  by  shutting  the  gates  at  an  unusual  hour,  and 
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places  in  its  stead  a  bar  not  easily  discernible  at  night, 
whereby  the  plaintiff's  horse  is  killed,  the  company  i» 
liable.i* 

1  Ty>wn8end  v,  Biuqnehanna  etc.  Tomp.  Go.  6  Johna.  9Ql 

2  People  V.  HUlsdale  Tp.  Co.  23  W<itid.  251 

8  Wilson  V.  SusquehaQna  Tpi  B.  Oo.  21  Barb.  68. 

4  Morfreesboro  eta  Ck>.  v.  Barrett,  2  Cold.  008. 

5  Turnpike  Co.  v.  Sean,  7  Conn.  86, 

6  Commonw.  v.  Worcester  Tp.  3  Pick.  827. 

7  Harsh  v.  Branch  Boad,  17  N.  H.  444. 

8  Wayne  Co.  Tp.  Co.  v.  Berry,  6  Ind.  288. 

9  People  V,  Hillsdale  Tp.  Co.  23  Wend.  254.  - 

10  Canaan  v.  Qreen woods  Tp.  Co.  1  Conn.  L 

11  New  Jersey  v,  Morris  Tp.  Co.  4  N.  J.  L.  168. 

12  Wayne  Co.  Tp.  v.  Berry,  5  Ind.  236. 

13  Lord  V.  Fifth  Mass.  Tp.  16  Mass.  106 ;  Noyes  v.  Turnpike  Co.  II 
Vt  fiSl. 

14  Commonw.  V.  Worcester  Tp.  Co.  3  Pick.  827.  ^ 

15  Essleston  v.  CoL  Tp.  Co.  82  N.  Y.  278 ;  8.  C.  18  Hun,  146. 

16  Board  Int  Imp.  v.  Seterce,  2  BuVal,  676. 

17  Boughton  v.  Carter,  18  Johns.  40& 

laT  Ireland  v.  Oswego  etc.  Plank  Road  Co.  18  K.  Y.  821 
19   Dndley  v.  N.  O.  Canal  Co.  5  lA  An.  297. 

J  888.  Aotioni  against,  pleading,  BOtioe»  evidsoM.— - 
Where  the  passengers  injured  by  the  upsetting  of  a- 
coach  recover  against  the  proprietors  of  such  coach, 
the  damages  assessed  in  such  action  cannot'  be  re^ 
co^'-ered  by  the  proprietors  from  a  road  company  in 
an  action  for  a  failure  to  keep  the  road  in  repair,  by 
which  the  accident  was  in  some  degree  occasioned,  bat 
recovery  may  be  had  for  injury  to  the  ooach.^  Ttie 
lessees  of  a  turnpike  are  liable  to  a  suit  by  their  lessors 
on  a  covenant  to  keep  in  repair  withont  proof  of  the 
responsibility  of  the  lessors  to  the  State.'  Where  a  com- 
pany was  authorized  to  mortgage  its  road,  rights,  fran- 
chises, etc.,  and  the  statute  authorizing  this  declared 
that  a  sale  under  the  mortgage  should  yest  the  same  in 
the  purchaser  as  fully  as  if  he  bad  been  the  original 
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corporator,  no  action  lie?  against  the  original  corpora- 
tion for  failure  to  repair  after  a  sale  under  a  mortage.' 
The  plaintifif  must  allege  that  he  is  a  person  from  whom 
toll  is  demandable.^  In  a  proceeding  before  a  justice 
for  having  the  road  out  of  repair  for  five  days,  the  in- 
quisition should  state  the  fact  distinctly,  and  the  part  of 
the  road  out  of  repair  should  bo  stated,  and  that  such 
part  was  within  the  Justice's  jurisdiction.^  The  inquisi- 
tion is  sufficient  if  it  finds  that  the  road  between  certain 
points  is  out  of  order,  though  it  does  not  state  in  what 
particulars.'  Allegations  that  the  defendant's  road 
was  out  of  repair,  and  that  this  caused  the  carriage  of  a 
third  person  to  be  driv^[i.upon  the  plaintiff,  whereby 
he  sustained  injury,  are  sufficient.^  Where  a  company 
negligently  and  knowingly  permits  a  hole  three  feet 
•deep  near  the  middle  of  the  turnpike,  and  it  occasions 
injury  to  a  plaintiff  by  her  horse  jumping  aside  at  the 
sight,  in  a  complaint  alleging  these  facts,  it  is  not  neoes- 
:sary  to  allege  that  the  hole  obstructed  travel,  or  that 
there  was  not  room  for  the  horse  to  pass  in  safety  on 
either  side  thereof.'  No  notice  of  the  want  of  repairs  is 
necessary^'  A  company  is  liable  although  the  defect 
is  a  latent  one,  and  it  used  due  diligence  to  discover 
the  defects  and  keep  the  road  in  repair.^^^  In  an  action 
for  not  keeping  the  road  in  repair,  evidence  of  its  con- 
dition in  places  in  the  vicinity  but  other  than  that 
where  the  accident  happened  is  competent.^^  In  an  in^- 
dlctment  against  the  proprietors  for  permitting  the 
road  to  remain  out  of  repair,  it  is  not  necessary  to  a 
^conviction  to  produce  the  charter  of  the  road;  it  is 
sufficient  to  prove  that  they  received  toll  as  proprietors,, 
and  that  the  road  was  out  of  such  repair  as  is  required' 
in  roads  of  the  first  class." 

1  Talmadge  v.  Zanesvllle  etc.  Boad  Co.  11  Ohio,  197. 

2  Joultt  r.  Lewis,  4  LitU  JflD. 


}  S84  TUBNPIKB  OOBPORATIONB.  6M 

• 

S  Wcllsborongh  etc.  Co.  v.  Griffin,  67  Pa.  St.  417. 

4  Williams  v.  Hingham  etc.  Tp.  Corp.  4  Pick.  341. 

5  Comxnonw.  v.  Willow  Qrove  Oo<  2  Blnn.  257. 

6  Turnpike  Ck>.  v.  Boyd,  2  Har.  (DeL)  SIS. 

7  Tarnplke  Go.  v.  Sean,  7  Oonn.  88. 

8  Brookvllle  etc.  Tp.  Co.  v.  Pomphrey,  59  Ind.  78. 

9  Johnson  t;.  Salem  Tp.  etc.  Co./ 190  Mass.  522. 

10  Yale  V.  Hampden  etc.  Tp.  Co.  18  Pick.  357. 

11  Cox  V.  Westchester  Tp.  33  Barb.  414. 

12  Kimbroagh  v.  The  State,  10  Hamph.  07. 

}  884.  Contrilmtory  negHgenoe. — Where  the  injory  is 
caused  by  the  negligence  of  the  plaintiflT  he  cannot  re- 
cover, although  the  company  is  ne^gent,  if  its  negli- 
gence does  not  contribute  to  the  injury.^  If  a  bridge  is 
of  sufficient  ordinary  strength!,  one  who  sustains  injury 
from  overloading  it  cannot  recover,'  Where  the  plaint- 
ifT frequently  drove  over  the  bridge  with  a  wagon  loaded 
with  more  than  the  allowed  weight,  but  never  informed 
the  toll  gatherer,  never  having  been  inquired  of  as  to 
the  weight,  these  facts  do  not  authorize  the  jury  to  infer 
the  eonsent  of  the  toll  gatherer.'  The  mere  fact  tliat  a 
traveler  knew  a  turnpike  to  be  dangerous  does  not 
necessarily  make  him  chargeable  with  contributory 
negligence  in  traveling  over  it.*  Where  the  proprietor 
notifies  him  that  there  is  danger,  but  still  keeps  the  road 
open  and  receives  toll,  he  cannot  defend  on  the  groimd 
of  the  plaintiff's  contributory  negligence.^  Where  the 
plaintiff's  testimony  showed  that  he  knew  of  the  defect 
and  had  an  opportunity  to  a:void  the  injury  by  traveling 
upon  another  and  equally  convenient  road,  but  had 
passed  over  tlie  road  meriely  because  he  had  preferred 
flo  to  do,  he  is  guilty  of  negligence  barring  his  recovery.* 

1  Wilson  V.  Susquehanna  Tp.  Boad  Co.  21  Barb.  6&. 

2  Richardson  v.  Royalton  Tp.  Co.  5  Vt.  680. 

3  Pomerojr  v.  Mass.  Tp.  10  Pick.  3S. 

4  Henry  Co.  Tp.  Co.  v.  Jackson,  86  Ind.  Ill ;  44  Am.  Rep.  2rC 
!     S  Randall  V.  Cheshire  Tp.  6  X.  H.  147. 

6  Jonesboro  etc  Tp.  Co.  v.  Baldwin,  67  Ind.  88. 
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CHAPTEK  XL. 

WHARVES  AND  DOCKS. 

I  385l    Wbarvea. 
i  386.    Docks. 

i  886.  Wliarves.— The  right  granted  to  a  city  to  oolleot  j 
wharfage  on  one  of  the  public  piers  of  the  city,  carries 
with  it  the  correlative  duty  of  keeping  the  same  in  re- 
pair.^  A  pier  lil^e  any  other  place  must  be  i^ept  ia 
repair,  and  if  it  is  not  and  damage  ensues,  the  party 
who  should  keep  It  in  repair  is  liable.^  The  keejring  of 
a  pier  built  into  or  adjacent  to  navigable  waters,  lor  the 
purpose  of  loading  and  unloading  vessels,  gives  a  geo- 
eral  license  to  all  persons  to  go  upon  and  use  it  in  the 
manner  and  for  the  purposes  contemplated;  and  so 
long  as  it  is  kept  open  the  duty  rests  upon  the  occupant 
or  owner  of  keeping  it  in  safe  condition,  so  that  those 
having  a  lawful  right  can  go  upon  it  without  incuning 
the  risk  of  injury.'  In  such  a  case  a  person  hired  and 
acting  as  a  laborer  in  the  usual  and  accustomed  bnsinesB 
transacted  upon  the  pier  is  there  by  right  and  for  lawful 
purpose,  and  can  maintain  an  action  for  a  failure  to  per* 
form  this  duly.*  Leaving  an  uniighted  and  ongnarded 
openii^  in  a  wharf  through  which  a  custom-honseoAcer 
fell  in  searching  without  a  lantern  for  smugglers  is  nag- 
ligence.'^  The  owner  is  liable  for  damages  for  its  defect- 
ive condition  though  it  is  in  the  possession  of  his  tenant^ 
where  it  was  let  in  such  condition.*  The  lessee  of  a  pier 
takes  it  with  all  the  rights  and  liabilities  of  his  leasorJ 
Notice  of  the  defect  must  be  given  to  the  cit^j  officers,,  or 
it  must  be  such  a  defect  that  it  was  one  wliieh  would  Imi 
•obvious  to  the  sight  without  any  particulareisammatioife*^ 
The  mere  fact  of  the  insufficiency  of  the  wftter  ma  berth 
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does  not  show  fault  on  the  part  of  the  wharfinger  that 
Tenders  him  liable  to  a  vessel  for  damages  or  delay.* 
He  is  not  bound  to  maintain  a  depth  of  water  for  all 
vessels  at  all  tides.^®  It  is  the  duty  of  a  shipmaster  be- 
fore placing  his  vessel  in  a  berth  to  ascertain  whether 
the  depth  of  the  water  is  sufficient  to  draught  his  ves- 
sel." One  who  is  allowed  to  receive  wharfage  most  use 
«t  least  ordinary  care  to  keep  the  water  adjacent  to  such 
wharf  in  which  vessels  lie  while  moored  thereto  free 
from  obstructions."  It  is  negligence  to  allow  a  mound 
of  earth  to  accumulate  near  a  wharf  in  consequenee  of 
which  a  vessel  is  caused  to  careen  and  sink."  Where 
a  vessel  making  use  of  the  wharf  is  injured  by  inequali- 
ties in  the  bottom  alongside,  the  proprietor  is  liable.^ 
It  is  the  duty  of  a  wharfinger  to  give  information  as  to 
inequalities  in  the  surface  of  the  bottom  when  this  is 
material  to  the  safety  of  a  vessel  about  to  moor  at  the 
wharf.'^  Where  a  vessel  moored  at  a  wharf  belong^ing 
to  a  city  was  injured  by  settling  down  upon  a  pile  pro- 
jecting from  the  river  bottom,  but  not  visible  at  the 
surface,  the  city  is  liable ;  and  it  is  no  defense  that  a 
port-warden  had  been  appointed  to  take  charge  of  the 
wharves,  or  that  the  vessel  had  not  and  was  not  expected 
to  pay  wharfage.^*  When  a  person  who  uses  a  wharf 
knows  that  it  is  unsafe  for  use,  and  with  that  knowledge 
uses  it  and  sustains  loss,  it  is  clear  that  the  doctrine  of 
oontributory  negligence  applies  and  defeats  reoovexy.'' 
A  laborer  upon  a  pier  has  a  right  to  assume  as  against 
those  bound  to  maintain  it  in  good  condition  that  it  has 
•the  ordinary  security  and  strength  of  such  a  straotnre; 
notice  to  the  employer  or  foreman  under  whom  he  is 
working  that  it  has  not,  is  not  notice  to  him  so  as  to  charge 
Iiim  with  contributory  negligence  in  case  of  injury  J* 
^    1    Raxiway  v.  Bnggs,  87  N.  Y.  256.    Bee  Petenbai^  v.  Applemrtli. 

2   Clttoey  V.  Byrne;  K  Barb.  44a. 
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8   Swords  V.  Edgar,  69  N.  Y.  28. 

4  Sworda  V.  Edgar,  flO  N.  Y.  28. 

5  Low  V,  Grand  Trunk  Bj.  Co.  72  Me.  813 ;  89  Am.  Bep.  88L 

6  Moody  V.  New  York.  48  Barb.  282.   Bee  Seaman  v.  New  York, 
»  N.  Y.  239 ;  86  Am.  Bep.  612. 

Badway  v.  Bris^,  37  N.  Y.  25d.    See  Campbell  v,  Portland 
Co.  62  Me.  552. 


8  Garrison  v.  New  York,  5  Bosw.  4S7. 

9  The  Franclsca  T.  9  Ben.  34. 

10  Nelson  v.  Phoenix  Chemical  Works,  7  Ben.  87. 

11  Nelson  v.  Phoenix  Chemical  Works,  7  Ben.  87. 

12  Petersburg  v.  Applegarth,  28  Gratt.  321. 

IS  Leary  v.  Woodruff,  6  Thomp.  <fc  C.  390 ;  S.  C.  4  Hun,  99. 

14  Sawyer  v.  Oakman,  7  Blatchl  29a 

15  Nelson  v.  Phoenix  Chemical  Works,  7  Ben.  87.    See  Sawyer  v. 
Oakman,  7  Blatchf.  290. 

li    Petersburg  v.  Applegarth,  28  Gratt  82L 

17    Claney  V.  Byrne,  58  Barb.  449. 

IS   Swords  v.  Edgar,  69  N.  Y.  28. 

2  886.  Books.— The  owner  or  ooonpant  of  a  dock  is 
liable  to  a  person  who  by  invitation,  express  or  implied, 
and  in  the  exercise  of  due  care  places  a  vessel  in  the 
dock  for  injary  caused  to  the  vessel  by  any  defect  in 
the  dock,  or  by  its  unsafe  condition,  which  the  owner  or 
<XK;upant  negligently  causes  or  permits  to  exist,  and  of 
the  existence  of  which  he  knows  or  ought  to  know  in 
the  exercise  of  ordinary  care.^  Where  the  owners  of  a 
:floating  dock  leased  it  to  the  owners  of  a  vessel,  who  in 
turn  employed  a  shipwright  to  repair  the  vessel,  and 
his  employee  is  injured  through  an  imperfection  in  the 
dock,  the  owners  of  the  dock  are  liable.^  In  an  action 
for  the  loss  of  a  horse  by  his  backing  off  a  dock  through 
the  want  of  a  string-piece  to  impede  the  cart,  the  fact  that 
the  horse  was  for  a  moment  unmanageable  does  not  show 
that  it  was  vicious  or  unsafe  or  that  the  plaintiff  was  neg- 
ligent ;  and  consequently  the  absence  of  a  string-piece 
must  be  regarded  as  the  proximate  cause  of  the  injury.' 

1  NIckerson  v.  Tirrell,  127  Mass.  238L 

2  Cook  v.  N.  Y.  etc  Co.  1  Hilt  430. 

8   Kennedy  v.  New  York,  73  N.  Y.  86S. 
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CHAPTER  XLI. 

BIGHT  OF  ACTION. 

)  387.  Cominon«law  rule  as  to  actions  for  deatli. 

{  888.  Actlea  bj  husband  or  wife  for  Injury  to  wUb  or  hiuAMUld. 

i  889.  Action  bj  parent  for  injorjr  to  child. 

I  8BQl  8tatator7  action  for  death. 

i  891.  Who  may  sne  under  statnteglvliis  actiona  for  Injuries  oanainff 

death. 

{  8B2.  Extraterritorial  effect  of  statate  giving  adton  for  death. 

i  903,  Abatement,  dlBmhwil.  and  i— Ignment  d  cause  of  action. 


S87.    Common-law  nile  M  to  aetioni  for  death. — **  The 
common  law  allowed  of  no  remedy  by  way  of  civil 

action  for  the  death  of  a  human  being No  one, 

whether  as  executor,  master,  parent,  husband,  wife,  or 
child,  or  !n  any  other  right  or  capacity  whatsoever, 
could  maintain  an  action  for  damages  on  account  of  the 
death  of  a  human  being. "  ^  No  cause  of  action  accrued 
to  the  wife  for  the  injury  she  strstained  by  the  death  of 
her  husband  against  the  person  ttirough  whose  neglect 
or  fault  the  accident  causing  his  death  occurred.*  A 
husband  could  sustidn  an  action  on  the  death  of  his  wife 
through  the  careless  and  negligent  act  of  a  third  party 
only  where  some  x>eriod  intervened  between  the  time  of 
the  injury  and  the  time  of  dissolution,  during  which 
l]^e  oould  be  said  to  have  suffered  the  loss  of  her  serv- 
ice and  society,  and  incurred  expense  and  undergone 
anxiety  and  distress  on  her  account ;  where  death  .vas 
the  concomitant  of  the  collision,  no  action  for  loss  and 
service  could  be  sustained.*  Where  the  death  does  not 
at  once  ensue,  a  person  entitled  to  the  services  of  the 
one  injured  may  recover  for  the  loss  accruing  between 
the  injury  and  the  death,  and  such  action  is  not  barred 
by  the  death,*    Where  through  the  malpractice  death 
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results  to  a  man's  wife,  an  action  lies  for  the  loss  of 
service  from  the  time  of  its  commission  to  the  time  of 
the  death.^  Where  an  hijm-ed  party  lived  fifteen  min- 
utes after  an  aoddent  though  in  a  state  of  insensibility 
and  then  died,  a  right  of  action  aocmes  to  him  and 
survives  to  his  administrator  to  sue  for  the  damages 
sustained  by  him  during  the  time  he  survived.* 

1  Shearman  A  Bedfield  NegUgence,  {  28(1 

2  Lvons  V.  Woodward,  49  Me.  29 :  Carey  v.  Berkshire  B.  B.  Co.  I 
Cush.  476 ;  Wyatt  v.  WUllams,  43  X.  H.  102 ;  Crowley  v.  Panama 
B.  B.  Co.  30  Barb.  99 :  Beach  v.  Bay  City  etc.  Co.  30  Barb.  433  ;  Worley 
V.  Cincinnati  etc.  B.  B.  Co.  1  Handy  (Ohio),  481 ;  BulUvan  v.  IT.  P.  B.  B. 
Co.  1  McCord  C.  C.  301. 

8  Green  v.  Hadaon  Biver  B.  B.  Co.  28  Barb.  9 :  a  C.  16  How.  Pr. 
230  ;  Eden  v,  Lezlngrton  etc.  B.  B.  Co.  14  Mon.  B.  204 ;  Lucas  v.  N.  T. 
etc.  B.  B.  Co.  21  Barb.  24& 

4    Hyatt  v.  Adams,  16  Mich.  180. 

6   Long  V.  Morrison,  14  Ind.  596. 

6  Bancroft  v.  Boston  etc.  B.  B.  Oou  11  Allen,  84 

2  888.  Aotion  by  husband  or  wife  for  ii^vry  to  wifb  or 
hnsband. — A  husband  has  by  the  common  law  the  legal 
right  to  the  society  and  services  of  his  wife.^  If  any 
injury  was  inflicted  upon  her  in  consequence  of  which 
he  was  deprived  of  her  services  and  society,  he  could 
maintain  an  action  against  the  aggrieving  party  per 
quod  conaoirtium  amisit,*  But  in  no  case  without  the 
aid  of  a  statute  can,  one  person  recover  for  a  wrong  done 
to  another,  however  close  and  endearing  the  relation 
between  them,  except  so  far  as  the  injury  is  by  legal 
intendment  at  least,  the  occasion  of  personal  pecuniary 
loss,  or  detriment  to  the  person  suing.'  At  the  common 
law,  a  wife  had  no  legal  right  to  the  services  or  society 
of  the  husband,  and  for  a  negligent  act  depriving  her 
of  them,  no  action  in  her  behalf  would  lie  against  the 
wrong-doer.* 

1  Schouler  Domestic  BelatfonSy  {  77 ;  Cooley  Torts,  99, 

2  2  Thompson  Nefirlteence,  1240 ;  Cooiey  Tort8,^224, 228  ;  Berver  v. 
Jacobs,  21  Mich.  216 ;  Mewhllter  v.  Hatten,  42  Iowa,  288 j  Mowrr 
V.  Chaney,  43  Iowa,  000 ;  Hoard  v.  Peck,  56  Barb.  202  ;  McKlnney 
V.  Western  Sta«e  Co.  4  Iowa,  420. 
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3  2Thoinp80nNe|fligrence/l2S9,245. 

4  Cooley  Tbrta,  38 ;  Schooler  Domestic  Belatioiis,  {  77. 

i  389.  Action  by  parent  for  izgnry  to  child.— The  right 
-of  a  parent  to  recover  in  case  of  a  physical  injury  to  a 
minor  chUd,  is  founded  solely  upon  the  assumption 
that  such  injury  has  wrought  pecuniary  loss  to  the 
parent,  and  is  not  aiiiected  by  the  extent  of  the  pain  and 
sufiFering  of  the  child.^  A  parent  is  entitled  to  the 
services  of  the  child,  and  for  an  injury  to  him  througl;! 
negligence  resulting  in  their  loss,  he  may  maintain  an 
Bction  for  damages  per  quod  servitium  amisit.^  The  fact 
that  the  child  by  her  father  as  her  next  friend  has  re- 
covered damages  for  the  same  injury  will  not  bar  this 
action.'  It  has  been  held  that  if  the  child  was  too  young 
to  render  service,  the  parent  could  not  recover  in  an 
action  per  quod  servitium  amisit,*  This  doctrine  has  been 
disapproved  of,*  and  Cooley  says :  "  The  services  of  a 
child  no  more  than  those  of  a  wife  are  to  be  estimated 
by  the  mere  physical  and  gross  standard ;  they  do  not 
consist  in  the  hewing  of  wood  and  the  drawing  of  water 
merely,  bat  they  are  such  returns  of  affection  as  the 
•chUd  in  his  condition  is  capable  of ;  and  many  a  parent 
has  been  ikiade  to  feel  that  these  in  the  case  of  afflicted 
and  helpless  children  are  often  beyond  all  estimate."* 

1  Sawyer  v.  Sauer,  10  Kan.  fil9. 

2  Durden  «.  Harnett,  7  Ala.  169 ;  Kennard  t*.  Bnrton,  25  Me.  30 ; 
^Wlltoa  t>.  Middlesex  B.  B.  Co.  125  Mass.  130 ;  Frick  v.  St.  Louis  etc. 
By.  Co.  75  Mo.  542 ;  Travers  v.  Eighth  Ave.  B.  B.  Co.  4  Abb.  N.  Y. 
App.  422 ;  Wilt  V.  Vlckers,  8  Watts,  227 ;  EvaDsvllle  v.  G.  C.  etc.  By. 
Co.  57  Tex.  1284  iKOustoOi  etc.  By  Co.  v.  Miller,  49  Tex.  322. 

8    Wilton  V.  Middlesex  B.  B.  Co.  125  Mafls.  130. 

4  Hall  V.  Hollander,  7  Dowl.  A  B.  133. 

5  Hartfield  v,  Boper,  84  Am.  Dec.  274.  See  De&nls  v.  Clark,  2 
Cosh.  347 ;  48  Am.  Dec.  b7L 

6  Cooley  Torts,  228,  n. 

2  890.  Statatory  actioiL  for  death. — The  multiplication 
of  fatal  accidents  in  latter  times  and  the  practicable  im- 
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posslbfllty  of  aecnring  the  pnnlBbment  of  tnerfl  oarelass- 
ness  by  means  o(  criminal  proceedings,  indaced  tho 
British  legislature  to  interfere,  and  by  the  statnte  known 
an  "  Lord  Campbell's  Act,"  passed  In  1846,  a  remedy  by 
civil  action  was  given  to  the  personal  rep><eBentativa  of 
every  person  killed  by  the  fanlt  of  another,  and  leaving 
a  parent,  husband,  wife,  or  child.'  This  statnte  has  been 
incorporated  into  the  legislation  of  most  of  the  States 
oF  the  American  Union,*  and  now,  generall}',  one  who 
suffers  en  injaty  on  account  of  the  death  of  a  person 
whioh  la  caused  by  the  negligence  of  another  may  main- 
tain an  action  against  the  wrong-doer.*  The  rigbt  to 
ane  for  a  husband's  death  which  Is  vested  in  a  widow 
by  statute,  is  not  divested  by  the  subsequent  morriagB 
of  the  widow.*  lDGeoi%la,oneciuinotane  for  the  death 
of  a  relative  caused  by  gross  negligenca  without  0tat 
prosecuUng  the  wrong-doer  for  felony,  or  showins  & 
good  excuse  for  failing  to  do  so,' 

1   SbcsrmsD  A  Rsdfle  Id  Keillgence,  1 191. 
1   abearman  A  RedBeld  Megllgenne,  1 991. 


Sttm,*54K 
19 ;  HiUerB. 


n  Ba«tallB.Wg8bTnBtca.K.Co.eiQfcMt;MBniwwn«.Qwmto 

etc.  B.  fi.  Co.  BO  Oa.  no. 

I  Ml.  Who  may  n«  vndar  ittttitaa  gMag  aotlaBa  for 
iitjnriis  oaniiiiff  dMth.  — Under  a  statute  making  a  rail- 
road company  liable  "to  any  person  snstainiiiK  dam- 
age," an  action  accrues  to  the  personal  mpfcSisutattveB 
of  the  i" ■"     ■    -•-'-■-   '-  '     ■       


615  BIOHT  OF  ACnOK.  {  891 

shall  be  bronght  for  the  exclusive  benefit  of  "  the  widow 
and  next  of  kin,"  does  not  exclude  the  widower  from 
all  benefit  of  recovery  when  the  person  killed  was  a 
married  woman.*  Under  a  statute  providing  that  a 
widow  or  child  "may  recover  for  the  death  of  a  hus- 
band or  parent,"  the  minor  children  may  recover  for 
tho  homicide  of  the  mother.'  Under  an  act  requiring 
^'compensation  for  causing  death  by  wrongful  act, 
negligence,  or  default,"  persons  who  have  no  legal  claim 
for  support  upon  the  deceased  may  as  next  of  kin 
maintain  an  action  for  their  benefit.'  Under  a  statute 
allowing  a  fine  for  the  death  of  a  person  killed  through 
negligence  **  for  the  use  of  the  widow  and  children," 
the  next  of  kin  of  a  person  who  left  no  children  or 
w^idow  cannot  recover  the  fine.^  Where  the  statute  re- 
stricts the  action  to  a  parent  or  child  or  a  husband  or 
wife,  no  right  of  action  survives  to  the  personal  repre- 
8eiita!tive.<>  So,  also,  where  the  statute  vests  the  right  of 
action  in  the  personal  representatives  of  the  deceased- 
no  action  can  be  maintained  by  any  other  person,  not 
«ven  by  the  widow  or  next  of  kin.^  A  statute  provid- 
ing that  a  person  receiving  an  injury  through  a  defect 
in  a  highway  either  in  his  person,  horses,  etc.,  or  "  other 
property  "  shall  have  a  remedy  against  the  town,  does 
not  autiiOTtBe  an  action  by  a  father  for  the  loss  of  the 
services  of  a  minor  son  from  an  injury  through  such 
defect.'  Where  the  statute  gives  a  right  of  action  to 
certain  speeified  relatives  only,  an  insurance  company 
who  had  a  policy  on  his  life  cannot  sue.'  Under  a  slat- 
nte  givmg  a  right  of  action  for  the  "  exclusive  benefit  of 
the  surviving  husband,  wife,  children,  or  parents  of  the 
person,"  only  one  suit  can  be  brought  therefor .^<^ 

1  PhD^  V.  IlL  CenL  B.  R.  Co.  83  Iowa,  47. 

2  Steel  V.  KarU,  28  Ohio  St.  191. 

3  Atlanta  AW.l^.TL  B.  Co.  v.  Venable, 65 Ga.  SK. 
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4  Orotenkemper  v.  Harris,  25  Ohio  St.  510. 

6  Oommonw  v.  Boston  etc.  R.  R  Co.  121  Mass.  36. 

«  Banks  v  Danville,  95  Pa.  St.  158  ;  Miller  v.  Sonlljwestem  R.  R. 
Qo  55  Ga.  14a. 

7  Alabama  etc.  R  R.  Co.  v.  Lacy,  49  Ga.  106  ;  Western  etc.  R.  R, 
Co.  IK  Strong,  S2  Oa.  461 ;  Hageu  v.  Keau,  3  Dill.  124 ;  Weldner  v. 
RaDkiii.  26  oKio  St.  522. 

R   Reed  v  Belfast.  21  Me.  246. 

9    Insurance  Co.  v.  Brame,  95  U.  S.  754. 

10   Houston  etc  Ry.  Oo.  v.  Moore«  49  Tex.  SL 

i  392.  Extraterritorial  vSont  of  statutes  givingr  aetUnr 
for  doatli.  —  A  state  law  authorizing  actions  where  the 
(ieath  is  caused  by  the  wrongful  act  of  another  has  no 
extraterritorial  effect,  and  does  not  confer  a  right  of  ao- 
tion  where  the  wrongful  act  causing  the  dea<ii  occurred 
outside  of  the  State.^  Not  even  where  the  injury  having 
been  inflicted  in  another  State,  the  sufferer  was  brought 
into  and  died  in  the  State  in  which  the  law  existed.* 
Death  on  the  high  seas  resulting  from  negligence  was 
held  not  to  be  within  the  California  statute  allowing  an 
action  for  the  death  .>  .  In  New  York,  it  was  held  tfaat 
an  action  under  their  laws  wovld  lie  for  causing  the^ 
death  of  a  citizen  of  New  York  on  the  high  seasi,  on 
board  a  vessel  registered  in  a  port  within  that  State 
and  at  the  time  employed  by  the  owners  in  their  own 
business,  the  death  being  caused  by  their  negligence.^ 
While  statutes  giving  right  of  action  for  injuries  caus- 
ing death  have  no  extraterritorial  effect,  yet  actions  of 
this  character  arising  under  the  statutes  of  one  State 
may  be  enforced  in  another  State.^  But  it  must  appear 
that  such  actions  are  in  conformity  with  the  policy  of 
the  State  in  which  the  action  is  brought,  and  are  recog- 
nized by  the  laws  of  that  State.^  in  the  absence  of 
anything  to  the  contrary,  the  presumption  is  that  the 
common  law  prevailed  in  the  State  where  the  alleged 
wrong  was  done.^  Therefore  it  has  been  held  that  the 
complaint  must  aver  the  statute  of  the  other  State.* 
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Ko  action  will  lie  under  the  Georgia  statnte  for  a  death 
•occarring  In  another  State,  without  an  allegation  that 
the  laws  of  euch  State  are  similar.' 

1  McCftrthy  v,  Chicago  etc.  R.  R.  Co.  1«  Kan.  46 ;  Hover  v.  Penn- 
sylvaunia  Co.  25  Ohio  St  667  ;  State,  use  of  Allen  v.  Pittsburgh  etc 
H.  R.  Go.  45  Md.  41.    See  Crowley  v.  Puiiama  K.  R.  Co.  SO  Barb.  99. 

f2    McCarthy  v.  Chicago  etc.  R.  R.  Co.  18  Kan.  46. 

8    Armstrong  v.  Beadle,  5  Sawj'.  484. 

4  McDonald  v.  Mallory,  77  N.  Y.  546 ;  reversing  S.  G.  7  Abb. 
:N.  C.  84  ;  44  N.  Y.  »uper.  80. 

5  Rtallknecht  v.  Pa.  R.  R.  Co.  53  How.  Pr.  305 ;  R.  C.  20  N.  Y.  Supr. 
^Sl'i  Washville  etc.  R.  R.  Co.  v.  Spcayberry,  9  Htlsk.  8.52. 

6  StaUknecbt  v.  Pa.  R.  R.  Co.  53  How.  Pr.  305. 

7  State,  use  of  Allen  v.  Pittsburgh  etc.  R.  R.  Co.  45  Md.  41 ; 
Selma  etc.  R.  R.  Ca  v.  J^acy,  43  Ga.  461. 

8  Nashville  etc.  B.  R.  Co.  v.  Sprayberry,  9  Helsk.  852. 

9  Seiaa  etc.  B.  R.  Co.  v.  Lacy,  43  Oa.  461. 

§  393.  Abateaant,  diflmiBsal,  and  assignment  of  cause  of 
action.  —  An  action  for  damages  for  personal  injuries 
sustained  through  the  negligence  of  tlie  plaintilf  does 
not  abate  by  the  death  of  the  plaintiff,  but  f«urvjves  to 
his  personal  representative.^  An  action  brought  by  a 
i&th&c  against  a  carrier  for  causing  the  death  of  his 
son  survrves  to  hia  personal  representatives.'  Under  a 
statute  providing  that  a  suit  for  injuries  resulting  in 
death  might  be  brought  by  the  husband  or  wife,  and 
if  he  or  she  failed  to  sue  wltliin  six  months  after  the 
death  by  the  minor  children,  and  a  widow  began  a 
suit  which  she  voluntarily  dismissed,  and  after  the  six 
months  expired  the  children  began  another,  it  was 
held  tiiat  she  did  not  *'fail  to  sue.^"^  Under  a  statute 
allowing  the  widow  to  sue,  and  if  there  is  no  widow, 
then  the  oliildren,  a  widow  can  dismiss  a  suit  begun  as 
well  for  the  benefit  of  the  children  as  for  herself,  even 
against  their  objection.*  An  action  against  a  carrier 
for  dama;ges  for  the  loss  of  goods  through  negli- 
gence is  assignable.^  An  action  against  a  sheriff  for 
the  default  of  his  deputy  in  neglecting  to  take  the 
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body  of  his  debtor  in  exeoation,  npon  sn  eKeoatioR 
against  the  body,  is  assignable.*  And  nnder  a  statute 
giving  a  cause  of  action  for  death,  the  light  of  a  mot&er 
who  is  sole  distributee,  or  neact  of  kin  of  a  deceased  sen^ 
is  assignable.^ 

1  Hooper  v.  Qorham.  45  Me.  VO :  Danond  v.  Boston,  7  OiayviM  i 
Maldowney  v.  lU.  Cent  tL  R.  Co.  V  lowa,462  ;  Fables  v.  9..G.  ft.  B. 
Go.  68  N.  C.  238w 

2  James  v.  Christy,  18  Mo.  162. 

8   McNamara  v.  Slavens,  76  Mo.  890L 

4  Grunlee  v.  Bast  Tenn.  etc.  B.  B.  Oo.  9  IM|  418;  BKapbOBB  w. 
KasbvUle  etc  By.  Co.  10  Lea,  448. 

5  Freeman  v.  Newton,  8  Smith*  IC.  D.  246 ;  Waldron  v.  WlUard, 
17  N.  Y.  466 ;  MeniU  v.  Orinneli,  80  N.  T.  094 ;  Merrick  v.  Bralnanl* 
88  Barb.  574 ;  Smith  v.  N.  T.  4k  K.  H.  B.  B.  Oa.  28  Barb.  605.  Baa 
Tharman  v.  Wells,  18  Barb.  800. 

6  Dlnlnny  v.  Fay,  38  Barb.  1& 

7  Quiiit;.Moon,UN.Y.4tfl 
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2  894.  Form  of  aotion.— There  is  considerable  nicety 
as  to  tiie  form  of  action  to  be  chosen  in  pursuing  the 
remedy  for  negligence.  The  general  distinction  between 
trespass  and  case  is,  that  for  an  injury  which  is  the 
direct  result  of  an  act  done  with  force,  trespass  is  the 
only  proper  remedy;  while  for  an  injury  which  is 
only  the  remote,  or  secondary  result  of  the  defendant's 
act,  or  which  is  not  attributable  to  any  positive  or 
forcible  act  of  the  defendant,  case  is  the  appropriate 
remedy.^  Where  the  injury  sustained  is  the  immedi- 
ate result  of  an  act  done  negligently  not  wilfully,  the 
injured  party  may  at  his  election  treat  the  act  itself 
as  the  wrong,  and  sue  in  trespass ;  or  may  treat  the 
negligence  as  the  wrong,  and  sue  in  case.'  If  the  injury 
was  committed  wilfully  or  intentionally,  trespass  is  the 
proper  remedy.'  In  the  following  cases,  case  and  not 
trespass  was  held  to  be  the  proper  action ;  For  an  injury 
resulting  from  the  failure  to  perform  a  duty  imposed 
by  law;^  where  one  carelessly  discharged  a  gun,  by 
which  a  horse  was  frightened  and  the  owner  injured ;  > 
where  a  collision  was  caused  by  the  negligence  of  those 
in  charge  of  the  vessel;^  where  a  raft  ran  aground 
in  consequence  of  the  low  water  in  the  defendants' 
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canal,  which  the  defendants  were  bonnd  to  keep  navi- 
gable ;  ^  where  a  steam-boiler  at  a  mUl  burst  and  injured 
a  customer's  horse ;  ^  where  an  animal  was  run  over  by 
a  railroad  train  through  carelessness ; '  where  a  boy 
of  ten  employed  in  a  factory  was  caught  in  machinery 
which  should  have  been  covered ;  ^^  where  county  offi- 
cers neglect  to  provide  a  proper  jail,  in  consequence  of 
which  the  plaintiff  has  been  cast  in  damages  for  an  es- 
cape ;^^  where  injury  is  sustained  through  the  negli- 
gence of  the  servants  of  a  corporation  ;  ^^  and  against  a 
master  for  an  injury  to  person  or  property  done  by  his 
servant  unless  by  direction  of  the  master ; "  where  earth 
excavated  in  repairing  a  highway  is  piled  against  the 
fence  of  the  adjoining  land  owner;"  where  obstruc- 
tions are  made  on  a  road  after  the  time  when  the  right 
of  the  plaintiff  in  the  road  became  vested,  though 
he  had  not  removed  the  obstructions  that  existed  when 
he  acquired  his  interest.**  Assumpsit  will  not  lie 
against  a  public  oficer  for  negligence  or  misbehavior 
In  executing  the  duties  of  his  office;**  or  against  a 
collector  of  taxes  for  neglect  to  levy,  collect,  and  pay 
over  taxes ; "  or  against  a  surveyor  of  highways  by  the 
selectmen  for  damages  sustained  by  the  town  through 
an  individual  being  injured  by  means  of  an  unrepaired 
road.*^  But  assumpsit  as  well  as  case  lies  against  a 
bailee  for  negligence,*'  and  against  a  carrier  to  recover 
the  value  of  goods  coming  into  his  hands,  and  lost  by 
his  tortious  acts,^  and  against  an  attorney  for  neglect 
to  transact  the  business  of  his  profession.^*  Under  the 
reformed  procedure  all  distinction  between  common- 
law  actions  is  abolished,  and  one  civil  action  is  estab- 
lished for  all  remedial  purposes.^' 

1  Cole  V.  Fisher,  11  Mass.  137  ;  Barnes  v.  Kurd,  11  Mass.  69;  Stair 
V.  Jackson,  11  Mass.  625 ;  Cotteral  v.  Cummins,  6  Serg.  d;  B.  34S ; 
Johnson  v,  Castleman,  2  Danu,  378 ;  Perclval  v.  Hickey,  18  Johns^ 
257  ;  Guille  v.  Swan,  19  Johns.  381 ;  Bainbridge  r.  Allen,  2  Ired.  W); 
Taylor  v.  Balnbow,  2  Hen.  &  M.  423 ;  Legaux  v.  Feasor,  1  Yeates  SaC ; 
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Case  V.  Mark,  2  Ohio,  109 ;  Berry  v.  Hamill,  12  Serg.  A  R.  210 ;  Wal- 
droa  V.  Hopper,  1  N.  J.  L.  83J ;  Carston  v.  Murray,  Harp.  113 ;  Clay 
V.  Sweet,  1  Marsh.  J.  J.  194  ;  Winslow  v.  Beall,  6  Call,  44  ;  Brennan  v. 
Carpenter,  1  K.  r.  474;  Kennedy  v.  Terrill,  Hardm,  490;  Bay  Shore 
B.  K.  Co.  V.  Harris,  67  Ala.  6. 

2  Gates  v.  Miles,  8  Conn.  64 ;  Balton  v.  Favour,  3  N.  H.  465  ;  Plin 
V.  Campbell,  14  Johns.  4-2;  McAllister  v.  Hammond,  fi  Cowen,  342  ; 
Balnbridge  v.  Allen,  2  Ired.  200;  Brennan  v.  Carpenter,  1  K.  I.  474; 
Howard  v.  Tyler,  46  Vt.  683. 

8  Cole  V.  Fisher,  11  Mass.  1C7  ;  Barnes  r.  Ilurd,  11  Mass.  C7. 

4  Riddle  v.  Proprietors  of  Locks,  7  Mass.  IPD ;  5  Am.  Dec.  C5. 

5  Cole  V.  Fisher,  11  Llass.  137. 

6  Smyrna  etc.  Steamboat  Co.  v.  Whilldln,  4  H&r.  (Del.)  228. 

7  Riddle  v.  Proprietors  of  Locks,  7  Mass.  100 ;  5  Am.  Dec.  85. 

8  Spencer  v.  Campbell,  9  Watts.  <&  S.  C2. 

9  Price  V.  N.  J.  R.  R.  Co.  a  N.  J.  L.  220. 

10  Hayden  v.  SmlthvQle  etc.  Co.  20  Conn.  548. 

11  Commissioners  v.  Butt,  2  Ohio,  343. 

12  Hamilton  Co.  v.  C.  &  W.  Tp.  Co.  Wright,  603;  Illinois  Cent. 
R.  R.  Co.  tj.  Keedy,  17  Hi.  5cM). 

13  Johnson  v.  Castleman,  2  Dana,  ?7!i;  Campbell  v.  Phelps,  17 
Mass.  2-16 ;  Barnes  v.  Hurd,  11  Mass.  57 ;  Broughton  v.  Whallou,  8 
Weud.  474. 

14  Felch  t7.  Oilman,  22  Vt  33. 

15  Wright  V.  Freeman,  5  Har.  <ft  J.  4G7. 

16  Bailey  v.  Butterfleld,  14  Me.  112 ;  McMillan  v.  Sastman,  4  Mass. 
878. 

17  Charleston  V.  Stacy,  19  Vt.  662. 

IB    Selectmen  of  Natchez  v,  Johnson,  Bray  t.  24. 

19  Ferrier  v.  Wood,  9  Ark.  85. 

20  Cooper  V.  Berry,  21  Oa.  62G. 

21  Stimpson  v.  Sprague,  6  Me.  470 ;  Church  v,  Mumford,  11  Johns. 
479 ;  Ellis  V.  Henry,  6  Marsh.  J.  J.  247. 

22  Pomeroy  Remedies  <&  Remedial  Rights,  {  44. 

I  395.  Fartief.— The  failure  to  join  all  the  children 
in  an  action  brought  in  the  name  of  the  State,  for  the 
use  of  the  children  of  a  deceased  parent  killed  by  the 
negligent  or  wrongful  act  of  another,  is  no  defense  to 
the  action.^  Where  a  statute  provides  that  a  ri;;ht  of 
action  shall  pass  to  the  widow,  and  in  case  there  is  no 
widow  to  the  children  of  the  deceased,  the  children  are 
not  necessary  parties  in  an  action  by  the  widow,'  An 
action  lies  against  two  persons  jointly  who  were  jointly 
superintending  a  work  which  was  so  negligently  done 
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that  it  oaiued  injury  to  the  plaintiff;  and  it  makes  no 
difference  that  one  rendered  his  senrioes  to  the  other 
gratuitously,  or  that  the  acts  of  the  other  were  done  on 
his  own  land.'  Where  separate  and  independent  acts 
of  negligence  of  two  parties  are  the  direct  causes  of  a 
single  injury  to  a  third  person,  and  it  is  impossible  to 
determine  in  what  proportion  each  contributes  to  the 
injury,  either  is  responsible  for  the  whole  injury,  and 
this  though  his  act  alone  might  not  have  caused  the 
entire  injury,  and  though  without  fault  on  his  part  the 
same  damage .  would  have  resulted  from  the  act  of 
the  other.^  A  switchman  who  is  in  the  employ  of  two 
railroads  at  a  iwint  where  they  use  a  oonunon  track 
and  who  contribute  to  pay  his  wages,  may  on  being 
injured  while  thus  employed,  sue  either  or  both  the 
companies.* 

1  Deford  V.  state,  80  Md.  179. 

2  Collins  V.  EaBt  Tenn.  etc.  R.  R.  Co.  9  Helsk.  84L  See  Hnatiilt- 
dou  etc.  R.  R.  Co.  v.  Decker,  84  Pa.  St.  419. 

3  Hawksworth  v.  Thompson,  98  Mass.  77. 

4  Slater  v.  Mersereaa,  64  N.  Y.  tS& 

5  Vary  V.  B.  a  R.  etc  R.  R.  Co.  42  Iowa,  218. 

J  896.  Joinder  of  actions. —Where  by  means  of  the 
same  negligent  act  of  one  person,  bodily  injuries  are  in- 
flicted upon  another,  his  wife,  and  his  minor  child,  re- 
sulting in  the  loss  to  him  of  the  wife's  services,  and  the 
expenditure  by  him  of  means  and  labor  in  healing  and 
caring  for  himself  and  child,  all  injuries  constitute  but  a 
single  cause  of  action,  and  may  be  united  in  a  single  par- 
agraph of  a  complaint  to  recover  damages  therefor.^  An 
action  by  a  father  to  recover  for  the  death  of  a  minor  child 
caused  by  negligence  is  statutory,  and  cannot  be  joined 
with  an  action  by  him  to  recover  for  personal  injuries 
received  by  him  though  caused  by  the  same  negligence.* 
In  Pennsylvania,  it  was  held  that  a  statutory  and  com- 
mon-law action  could  be  joined  when  they  admitted  of 
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the  same  pleas,  and  would  be  followed  by  the  isame 
Judgment ;  that  oonsequently  an  action  for  the  death  of 
a  minor  son  could  be  Joined  with  a  claim  for  damages 
for  a  horse  killed  at  the  same  time.' 

1  Clnciiinati  etc.  R.  R.  Co.  v.  Chester.  67  Ind  287. 

2  Cincinnati  etc.  R.  R.  Co.  v.  Chester,  57  Ind  297. 
8    Pennsylvania  R.  R.  Co.  v.  Bock,  08  Pa.  St  427. 

i  897.  Pleading  in  itatntory  aotion  for  daafh.  —A  peti- 
tion under  a  statute  allowing  an  action  for  a  death  caused 
by  negligence  need  not  refer  to  the  statute ;  to  state  facts 
constituting  a  case  within  the  act  is  enough  .^  Where  an 
act  limits  the  damage  to  the  pecuniary  injury  result- 
ing to  the  wife  and  next  of  kin,  the  declaration  should 
aver  that  the  deceased  left  a  wife  or  next  of  kin.*  Where 
the  statute  gives  a  right  of  action  wherever  the  deceased 
would  have  had  one  had  he  lived,  and  further  provides 
that  the  amount  recovered  is  to  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin,  the  complaint 
must  allege  that  the  deceased  left  surviving  him  a  widow 
and  next  of  kin.'  Under  a  statute  providing  that  such 
recovery  shall  be  for  the  benefit  of  the  widow  or  next  of 
kin,  the  names  of  such  persons  and  their  relationship  to 
the  deceased  must  be  accurately  set  f  orth.^  An  averment 
showing  that  deceased  was  a  laboring  man  working  for 
the  defendant,  without  alleging  that  he  was  receiving  any 
compensation  for  his  labors,  and  that  he  left  no  widow, 
but  a  child  three  years  old,  la  sufficient  on  demurrer  to 
show  that  such  child  suffered  pecuniary  damage  by  the 
father's  death ;  ^  but  a  complaint  by  an  administrator 
who  is  also  a  child  of  the  intestate  for  injuries  to  his  in- 
testate causing  his  death,  which  alleges  that  by  means  of 
such  wrong  the  plaintiff  has  sustained  damages  in  a  cer- 
tain sum,  but  states  no  Ikcts  to  show  pecuniary  loss, 
present  or  prospective,  resulting  from  the  death  to  the 
widow  or  rdatives  of  the  deceased,  does  not  state  a  cause 
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of  action.*  Where  the  statute  gives  a  right  of  action  to 
the  representatives  of  the  deceased,  provided  it  is  com- 
menced within  two  years  after  the  death,  a  declaration 
that  alleges  the  day  upon  which  the  death  occurred  if 
within  two  years  is  sufficient  after  verdict,  though  there 
is  no  specific  allegation  that  the  death  was  within  two 
years.'  Where  both  actual  and  exemplary  damages  for 
causing  death  are  sought,  the  allegations  should  be  in 
the  nature  of  two  distinct  counts  on  different  causes  of 
action.8  In  a  suit  for  causing  the  death  of  the  plaintiff's 
intestate,  an  amendment  alleging  that  the  deceased  left 
a  widow  and  children  is  allowable,  no  new  cause  of 
action  being  set  np,^ 

1  White  V.  Mazey,  64  Mo.  552. 

2  Lucas  V.  N.  Y.  Cent.  R.  R.  Co.  21  Barb.  245w 
8   Schwarz  v.  Judd,  28  Minn.  871. 

4  Baltimore  &  O.  B.  B.  Co.  v.  Gettle,  8  W.  Va.  376 ;  IndJani^MJis 
etc.  B.  R.  Co.  V.  Keely,  23  Ind.  133. 

5  Kelley  v.  C.  etc.  Ry.  Co.  50  Wis.  881. 

6  Regan  v.  C.  M.  etc.  Ry.  Co.  51  Wis.  599. 

7  Hill  V.  New  Haven,  37  Vt.  601. 

8  Galveston  etc.  R.  R.  Co.  v.  Le  Glerse,  51  Tex.  180. 

9  Haynle  v.  Chicago  etc.  R.  R.  Co.  9  111.  App.  105. 

2  398.  Allegations  of  ii^ttry,  sniEcienoy  of.^In  an 
action  for  an  injury  received  by  the  carelessness  of  the 
defendant,  the  declaration  must  show  in  what  way  his 
^relessness  occasioned  the  injury.'  Under  a  general 
allegation  of  injury  the  plaintiff  can  introduce  prodf  of 
the  injury  in  his  special  calling  or  occupation.'  In  an 
action  against  a  railroad  company,  where  the  plaintiff 
alleged  that  he  "was  violently  and  grievously  bruised, 
mangled,  and  broken,  to  wit,  in  and  upon  his  head, 
arms,  legs,  and  body,  and  particularly  as  to  the  serious 
injury  and  wounding  of  his  internal  vital  organs,"  testi- 
mony as  to  his  kidneys,  urinary  organs,  and  nervous 
system  is  admissible."    Where  the  complaint  alleged 
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that  he  was  "severely  burned,  maimed,  and  perma- 
nently injured,  and  has  suffered  and  continues  to  suffer 
great  pain  in  body  and  mind,  and  that  by  reason  thereof 
he  became  and  for  a  long  time  remained  ill,  and  is  still 
suffering  from  said  injuries,"  and  there  was  no  motion 
to  make  the  complaint  more  definite,  evidence  that  the 
covering  of  the  plaintiff's  spinal  chord  was  injured,  that 
urinary  difficulties  resulted,  and  that  inguinal  hernia 
made  its  appearance,  is  admissible.^  Where  the  com- 
plaint alleged  that  a  portion  of  the  plaintiff's  hand  was 
so  crushed  as  to  necessitate  amputation,  and  that  his 
capacity  to  earn  money  was  thereby  diminished  one 
half  permanently,  evidence  of  his  age  and  capacity  to 
labor  is  admissible  without  more  specific  allegations 
thereon.*  In  an  action  for  a  death  an  averment  that  the 
intestate  received  injuries  from  which  he  died  by  the 
collision  of  the  defendant's  trains  through  the  careless- 
ness of  its  engineer  in  charge  of  one  of  them,  is  not  sub- 
ject to  demurrer  for  an  insufficient  statement  of  facts.^ 

1  strain  v.  Strain,  14  111.  368. 

2  Joslln  V.  Grand  Rapids  Ice  Co.  50  Mich.  Slfi. 

3  Central  R.  R.  Co.  v.  Mitchell,  63  Ga.  173. 

4  Delie  v.  C.  &  N.  W.  Ry.  Co.  61  Wis.  400. 

6    Atlanta  etc.  R.  R.  Co.  v.  Johnson,  66  Ga.  250. 
6    Ala.  etc.  R.  R.  Co.  v.  Waller,  48  Ala.  458. 

J  399.  What  allegation  of  negligence  sufficient.  —  A 
complaint  to  recover  for  negligence  need  not  set  out  the 
cliaracter  of  the  negligence  or  distinguish  it  as  "ordi- 
nary "  or  **  gross."  A  charge  of  "  negligence  "  is  enough 
to  admit  propf  of  any  degree  of  negligence,  and  if  the 
plaintiff  proves  such  as  entitles  him  to  damages  he  may 
recover.^  As  a  rule,  a  general  allegation  of  negligence  is 
sufficient,  and  it  is  not  necessary  that  the  complaint  set 
out  the  facts  constituting  it.^  This  is  especially  so  where 
the  facts  constituting  the  negligence  lie  more  properly 
in  the  knowledge  of  the  defendant.*  After  verdict  the 
Dbsbinq  Nbo.  — 68. 
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nostgeneralatatementof  the  cause  of  action  if  enfOjiieiit 
to  put  the  defendant  on  his  defense  is  enough.*  Jt  has 
been  held,  however,  that  In  an  action  against  &  r^lioad 
company  for  negligence  in  the  managetuentof  Ita  trains, 
that  the  declaration  should  show  in  what  sacb  negli- 
gence and  carelessness  consisted,  and  not  charge  the 
same  In  general  terms  without  disclosing  any  specific 
acts  or  omissiona."  A  declaration  alleging  that  the  in. 
Jury  was  received  while  riding  on  a  "push-car  or  hand- 
car" is  not  sufficient,  but  is  void  for  uncertainty.' 
W  here  the  allegations  ore  that  the  plidntiff  received  the 
lujnries  oompl^ned  of  through  the  negligence  of  the 
company  In  liaving  and  nsing  defective  machinery,  and 
in  running  and  managing  Its  road  and  cars,  and  (be 
proof  is  that  the  Injury  was  occasioned  by  a  bro^ 
frog,  the  plaintiff  cannot  recover.'  Where  the  com- 
plaint charged  the  Injury  to  have  been  done  by  the  care- 
less and  negligent  running  and  pushing  the  hand-car  on 
defendant's  road,  evidence  as  to  an  injury  sustained  in 
consequence  of  a  defective  "Jigger"  Is  inadmissible.' 

I  PcnnBTlvBntB  Co.  v.  Erlck,f7  Ind.  a/a;  Cltr  ot  Fort  Warott, 
J>t  WLtt.  47  Ind.  »1 ;  Hllclebmnd  v.  Toledo  etc  IL  B.  Ox  fT  lod.  3H : 
'  Oblo  elc.  R.  R.  Co.  B.  S«]br,  IT  Ind.  in. 

t   ClBrkn.  .  Rep.  lea ;  Booth  A  N.  AIL 

K.  R.  Co.  r.  1  Wsynei.  Db  witl,OIiid. 

891 ;  at  Loub  InorSa ;  Ohio  cic.  R.  B.  ul 

tr.  DaviB,  23  II  .  Co.  r.  Chester,  SJ  Ind.  fip  ; 

LDblBVllie  A  -v   kf  •  i.iirmB  ^    n/DirisB  A 

Mich.  3» :  K 

Snn.  *18 ;  C 
..  Pac.  Er. 
«U;F1tt><i. ' 

t   Sldrldge  V.  Long  IilMiil  R  B.  Co.  1  Siuid.  N. 

t   Taylorv,  Ssf,  ISVI.OM 

B    ChlISgoB.Aa.R-II.Oo.<^BuwDOd,MIlI.a& 

s   MILlBr  V.  Union  PM.  S.  B.  CO.  1  HcCnry,  W. 

;    WaldMerv.Huinll]>IAB(.J.It.R.Oo.nM0.il4. 

S    Ttaomuv.  O&B.  K.0d.«Q>.S3L 

i  400.  Jitotultr  of  allsglng  dna  «u«  ia  eempUat— 
Want  of  due  care  or  contributory  negUgeiioe  cn  tha 
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part  of  the  plaintiff  is  matter  of  defense,  conseqaently 
it  is  not  necessary  to  allege  in  the  complaint  that  the 
plaintiff  was  in  the  use  of  due  care,  or  deny  that  he 
was  guilty  of  contributory  negligence.^  But  an  excep- 
tion to  this  rule  exists  when  the  petition  from  its  aver- 
ments  would  establish  if  unexplained  a  prima  facie 
case  of  negligence.'  And  in  Illinois,  where  the  rule 
of  comparative  negligence  prevails  if  the  declaration 
shows  that  the  plaintiff  was  guilty  of  negligence,  it  will 
be  insuf&cient  to  sustain  a  judgment  by  default,  unless 
it  alleges  that  his  negligence  was  slight,  and  that  of  the 
defendants  gross.'  The  above  rule  does  not  prevail 
in  Massachusetts,  where  it  is  held  that  in  a  common- 
law  action  for  negligence,  it  is  necessary  to  allege 
due  care  on  the  part  of  the  plaintiff ;  ^  and  in  Indiana, 
it  is  firmly  settled  that  the  plaintiff  must  allege  that 
he  was  in  the  use  of  due  care,  and  that  he  did  not  con- 
tribute to  the  injury.*  If  the  action  is  brought  for  the 
death  of  a  minor  child,  the  complaint  must  allege  not 
only  that  the  deceased  was  without  fault,  but  also  that 
the  person  claiming  damages  was  without  fault ;  *  but 
the  complaint  even  in  that  State  need  not  directly,^  or 
expressly,^  allege  that  the  injury  was  occasioned  solely 
by  the  carelessness  of  the  defendant,  if  it  alleges  facts 
showing  this.  A  complaint  closing  **  all  without  any 
fault  on  "  the  plaintiff *s  part  sufficiently  negatives  con- 
tributory negligence;'  so  does  a  complaint  averring 
that  the  '*  plaintiff  was  using  great  care  "  when,  without 
any  fault  or  carelessness  of  plaintiff,  the  injury  occurred, 
and  that  it  was  *<  caused  wholly  by  the  negligence  and 
carelessness  of  the  defendant,  and  without  the  fault  or 
negligence  of  the  plaintlff.^^ 

1  Holt  V,  Whatley,  51  Ala.  509  ;  Robinson  «.  Western  Pac.  R.  R. 
Ck).  48  Cal.  408 ;  Cox  v.  Brackett,  41  111.  222 ;  Chicago  etc.  R.  R.  Co.  v, 
Mnrptay,  46  Tex.  856 :  Hocura  v.  Wltherick,  22  Minn.  162 :  Smith  w. 
Eastern  R.  R.  Co.  35  N.  H.  856;  Wolfe  v.  Supervisors  of  Richmond, 
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n  Abb.  Pr.  270;  8.  C.  19  How.  Pr.  370;  Urquhart  v.  Ogdensbarg,  23 
Hail,  75  ;  Bait  &  O.  R.  R.  Co.  v.  Whittlngton,  80  Gratt.  805  ;  Snyder 
V.  Pittsburgh  etc.  Ry.  Co.  11  W.  Va.  14 ;  Chicago  etc.  R.  R.  Co.  i'. 
C.  A  N.  W.  Ry.  Co,  30  Wis.  633 ;  Knaresborough  v.  Belcher  etc.  Min. 
Co.  3  Sawy.  448. 

2  Texas  A  P.  Ry.  Co.  v.  Murphy,  46  Tex.  356. 

3  Chicago  A  N.  W.  Ry.  Co.  v.  Cass,  78  111.  394.  Compare  Chicago 
etc  R.  R,  Co.  V.  Hazzard,  26  111.  373. 

4  FuUer  v.  B.  A  A.  R.  R.  Co.  134  Mass.  491. 

5  Jefferson  ville  R.  R.  Co.  v.  Hendricks,  26  Ind.  228  ;  Toledo  etc. 
R.  R.  Co.  V.  Bevin,  26  Ind.  443 ;  Board  of  Trustees  v.  Mayer,  10  Ind. 
400 ;  MUrhlgan  etc.  R.  R.  Co.  v.  Laiita,  29  Ind.  628 ;  Evansvllle  etc 
R.  R.  Co.  V.  Dexter, 24  Ind.  411 ;  Jnccson  v.  Ind.  etc.  R.  R.  Co.  47 Ind. 
454 ;  Sullivan  v.  Toledo  etc.  Ry.  Co.  68  Ind.  26;  CiQclnnati  etc  R.  B. 
Co.  V.  Eaton,  53  Ind.  307. 

6  Sullivan  v.  Toledo  etc.  Ry.  Co.  58  Ind.  26. 

7  Ohio  A  Miss.  Ry.  Co.  v.  Nickless,  71  Ind.  27L 

8  Michigan  etc.  R.  R.  Co.  v.  Lantz,  29  Ind.  528. 

9  Anderson  v.  Hervey,  67  Ind.  420. 

10    Wilson  V.  T.  A  B.  Co.  G.  R.  R.  Co.  83  Ind.  326. 

^  401.  Answer.  —  Denying  the  negligence  of  "the  de- 
fendant'*  sufficiently  traverses  the  negligence  of  his 
agents  and  servants.^  Acts  tending  to  establish  con- 
tributory negligence  on  the  part  of  the  plaintiff  Deed 
not  be  specially  pleaded,  but  are  admissible  in  evidence 
under  the  general  issue.^  Where  the  defendant  filed  a 
general  denial  and  also  a  special  plea  that  it  was  caused 
by  a  thunder  storm,  the  special  plea  should  be  stricken 
out,  as  tlie  matter  contained  therein  could  be  shown 
under  the  general  denial.'  An  answer  denying  every 
allegation  in  the  complaint  puts  in  issue  the  defendant's 
liability  ;  and  it  is  not  necessary  to  aver  that  the  injury 
was  done  bj^  other  persons  who  were  responsible  there- 
for and  not  the  plaintiff,  although  such  fact  is  intended 
to  be  relied  on  in  defense.^  In  an  action  for  falling 
through  a  coal-hole  in  the  defendant's  premises,  tlie 
answer  was  a  general  denial ;  it  was  held  that  evidence 
offered  by  the  defendant  that  he  had  obtained  the  usual 
permit  from  the  proper  city  authorities  to  construct 
vaults  under  the  sidewalk  was  properly  excluded ;  for 
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snch  a  defense  the  defendant  should  have  pleaded  the 
permit  and  also  compliance  with  its  terms.^ 

1  Grey  v.  Mobile  Trade  Co.  65  Ala.  887. 

2  Jonesboro  etc.  Tp.  Ck).  v.  Baldwin^  57  Ind.  86;  McDonnel  v, 
Buffum,  31  How.  Pr.  154 ;  EvansviUe  etc  R.  R.  Cto.  v.  Hlatt,  17  Ind. 
102 ;  Kendig.v.  Overhulser,  58  Iowa,  195. 

3  JSllet  V.  St.  L.  etc.  By.  Co.  76  Mo.  518. 

4  Scholar  v.  Hudson  River  R.  R.  Co.  38  Barb.  663. 
fi   Clifford  v.  Bam.  81  N.Y.  62. 
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CHAPTER  XLIII. 

WaO  DETEBMtNES  QUESTION  OF  NEaUaENCE. 

{  401    Who  determines  whether  caase  proximate. 
{  403.    Who  determines  qaestlon  of  negligence. 
t  404.    Nonsuit  —  When  will  be  granted. 

i  402.  Wlw  determittM  whether  cause  proodmato.— 
Whether  the  act  of  negligence  oomplained  of  is  the 
proximate  cause  of  the  injury,  whether  the  facts  oon- 
stttute  a  continuous  succession  of  events  so  linked  as  to 
be  a  natural  whole,  is  a  question  of  fact  for  the  deter- 
mination of  the  jury.^  It  has  been  held,  however,  that 
where  the  facts  were  undisputed,  the  question  of  proxi- 
mate cause  was  for  the  court.' 

1  J^ucker  <k  C.  ift  N,  W.  Ry.  Co.  52  Wis.  150 ;  Pennsylvania  etc. 
tU  H.  Co.  V.  Lacey,  86  Pa.  Bt  458  ;  Evans  v.  St  Louis  I.  M.  etc  By.  Go. 
11  Mo.  App.  463  ;  Lehigh  Valley  R.  R.  Co.  v.  McKeen,  90  Pa.  St.  122; 
85  AAa.  Rep.  644 ;  Pennsylvania  R.  R.  Co.  v.  Hope  80  Pa.  St.  373 ;  Gil- 
Inan  v.  Noyes,  57  N.  U.  627. 

2  Henry  v.  St.  Louis  etc.  Ry.  Co.  76  Mo.  288  *  43  Am.  Rep.  762. 

§  408.  Who  determines  qnestioiL  of  negligence.— The 
rules  as  settled  by  the  great  weight  of  authorities  is  that 
the  questions  of  negligence  on  the  part  of  the  defend- 
ant,' and  of  contributory  negligence  on  the  part  of  the 
plaintiff,'  are  for  the  determination  of  the  jury,  and 
this  though  the  facts  are  admitted,  or  there  is  no  dis- 
pute as  to  them.'  The  question  of  the  defendants'  neg- 
ligence should  be  submitted  to  the  jury  unless  the 
evidence  is  such  that  a  verdict  thereon  against  the  de- 
fendants could  not  stand.^  The  general  rule  should 
be  declared  as  a  matter  of  law,  and  the  jury  then  <leter- 
mines  whether  the  facts  came  within  it.^  In  many 
cases  the  rule  is  laid  down  that  negligence  is  a  mixed 
question  of  law  and  fact ;  that  where  the  facts  are  ad- 
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znitted,  tindispafced,  or  established,  it  is  a  question  of 
la^w  for  tbe  determination  of  tlie  court,  but  that  where 
they  are  doubtful,  it  is  a  question  of  fact  for  the  deter- 
mination of  the  Jury.^i  Shearman  and  Redfield  concur 
in  this  view.  They  say  that  whether  a  party  has  been 
negligent  involves  two  questions:  "(1)  Whether  a 
particular  act  has  been  performed  or  omitted  ;  and  (2) 
'whether  the  performance  or  omission  of  this  act  was  a 
breach  of  a  legal  duty.  The  first  of  these  is  a  pure 
question  of  fact,  the  second  a  pure  question  of  law.  "  ^ 
The  true  rule  as  deducible  from  the  authorities  is  that 
laid  down  by  Wharton,  he  says :  "  Negligence  is  always 
a  logical  Inference  to  be  drawn  by  the  jury  from  all  the 
circumstances  of  the  case,  under  the  instructions  of  the 
court.  In  all  cases  in  whicli  the  evidence  is  such  as  not 
to  justify  the  inference  of  negligence,  so  that  a  verdict 
of  negligence  would  be  set  aside  by  the  court,  then  it  is 
the  duty  of  the  court  to  instruct  the  jury  to  negative 
negligence.  In  all  other  cases,  the  question  is  for  the 
jury,  subject  to  such  advice  as  may  be  given  by  the 
court  as  to  the  force  of  the  inferences.^ 

1  Mllwankee  Bank  v.  City  Bank,  103  U.  S.  668 ;  Blerbach  v.  Gtood- 
year  Rubber  Co  14  Fed.  Rep.  826 ;  8.  C.  15  Fed.  Rep.  490 ;  Hall  v.  U.  P. 
R.  R.  Co.  16  Fed.  Rep.  744 ;  United  States  v.  Taylor,  5  McLean,  242 ; 
Burs  V.  Housatonlc  R.  R.  Co.  19  Conn.  566 ;  Woolfolk  v.  Macon  etc. 
R.  R.  Co,  55  Ga.  457 :  Pennsylvania  Co.  v.  Con  Ian,  101  III.  93 ;  Wabash 
By.  Go.  V.  Elliott,  98  111.  481 ;  Wabash  etc.  Ry.  Co.  v.  McCasiand,  11 
HI.  App.  491 ;  Terre  Haute  <fe  Ind.  R.  R.  Co.  v.  Jones,  11  III.  App.  322 ; 
Chicago  etc.  R.  R.  Co.  v.  Clark,  11  111.  App.  104  ;  Ohio  &  M.  Ry.  Co.  v. 
CoUarn,  73  Ind.  261 ;  Brown  v.  C.  R.  I.  etc.  R.  R.  Co.  53  Iowa,  595 ;  36 
Am.  Rep.  243;  Central  Branch  etc.  R.  R.  Co.  v.  Hotham,  22  Kan.  41 ; 
Mo.  Pac.  Ry.  Co.  v.  Kincald,  29  Kan.  654 ;  Osage  City  v.  Brown,  27 
Kan.  74  :  Monroe  v.  Lottin,  25  Kan.  351 ;  Kansas  Pac.  Ry.  Co.  v.  Rich- 
ardson, 25  Kan.  891 ;  Baltimore  etc.  R.  R.  Co.  v.  FItzpatrick,  35  Md. 
32 ;  Gaynor  v.  Old  Col.  etc.  R.  R.  Co.  100  Mass.  208 ;  Davis  v.  Cent. 
Cong.  Soc.  129  Mass.  367 ;  Hunt  v.  Salem,  121  Mass.  294 ;  Woods  v. 
Boston,  121  Mass.  337  ;  Towne  v.  N.  A  L.  R.  R.  Co.  124  Maus.  101 ;  Cook 
V.  Union  Ry.  Co.  125  Mass.  57 ;  Quirk  v.  Holt,  99  Mass.  164  ;  Grand 
Rapids  etc.  R.  R.  Co.  v.  Martin,  41  Mich.  667  ;  Griggs  v.  Frankenstein. 
14  Minn.  81 ;  £rd  v.  St.  Paul,  22  Minn.  44^1 ;  McClure  v.  Redwing,  28 
Minn.  186 ;  Miss.  Cent.  R.  R.  Co.  v.  Mason,  51  Miss.  234  ;  Mauerman  v. 
Siemerts,  71  Mo.  101 ;  Kennayde  v.  Pac.  R.  R.  Co.  45  Mo.  255  ;  Hodges 
V.  St.  L.  K.  C.  etc.  Ry.  Co.  71  Mo.  60 ;  liddy  v.  St.  Louis  R.  R.  Co.  40 
Mo.  S06 ;  Fortune  v.  Mo.  R.  R.  Co.  10  Mo.  App.  252 ;  Merritt  v.  Fltz- 
gibbons,  28  Huo,  684;  Waldele  v.  N.  Y.  Cent.  etc.  R.  R.  Co.  19  Hun, 
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M.  etc.  By.  Co.  56  Wla.  881 ;  Johnson  v.  C.  &  N.  W.  By.  Ck>.  49  Wis. 
52a 

8  Beers  v  Honsatonic  B.  B.  Co.  19  Conn.  566 :  Ohio  A  M.  By.  Co. 
V.  Callarm,  73  Ind.  261 ;  Central  Branch  U.  P.  R.  R.  Co.  v.  Hotham,  22 
Kan.  41 ;  Lamb  v.  Camden  etc.  B.  B.  Co.  2  Daly,  4M. 

4    Clark  v.  Eighth  Ave.  B.  B.  Co.  32  Barb.  652. 

6   Pennsylvania  Co.  v.  Conlon,  101  111.  93^ 

6  Qogg  V.  Vetter,  41  Ind.  228 ;  Oreenleaf  v.  I.  etc.  B.  B.  Co.  20  Iowa. 
14 ;  Abbett  t>.  C.  M.  etc.  By.  Co.  80  Minn.  482  ;  Donaldson  v  Mil.  etc. 
R.  R.  Co.  21  Minn.  293 ;  Fletcher  v.  Atlantic  etc.  B.  B.  Co.  64  Mo.  484  ; 
Callahan  v.  Warne,  40  Mo.  131 :  Central  B.  B.  Co.  v.  Moore,  24  N.  J.  L. 
824 ;  Qonzales  v.  N.  Y.  etc.  B.  B.  Co.  38  N.  Y.  440 ;  Feler  v.  N.  Y.  Cent, 
R.  R.  Co.  49  N.  Y.  47 ;  Banch  v.  Lloyd,  31  Pa.  St.  358  ;  Westchester  etc. 
R.  R.  Co.  V.  McElwee,  67  Pa.  St.  311  ;  Pittsburgh  etc.  B.  B.  Co.  v. 
£vaDS,  63  Pa.  St.  250 ;  O'Neill  v.  C.  &  N.  W.  Ry.  Co.  1  McCord  C.  C. 
605 ;  Oclaney  v.  Milwaakee  etc  B.  R  Co.  83  Wis.  67 ;  Elmore  v.  Hill, 
61  Wis.  365. 

7  Shearman  <fe  Bedfleld  Negligence, }  IL 

8  Wharton  Negligence,  S  420. 

g  404.  Konsiiit,  when  will  be  granted.— Where  from  the 
plaintifr^s  own  evidence  it  plainly  appears  that  he  was 
guilty  of  negligence  contributing  proximately  to  the  in- 
jury, then  a  nonsuit  may  and  ought  to  be  granted.^ 
Where  there  is  no  evidence  tending  to  show  negligence 
on  the  part  of  the  defendant,*  or  very  little  evidence,' 
or  where  the  plaintiff 's  evidence  is  equally  consistent 
with  the  absence  as  with  the  existence  of  negligence,* 
or  is  such  that  a  verdict  for  him  would  be  clearly 
against  the  evidence,^  the  case  should  be  withdrawn 
from  the  jury.  But  it  is  only  when  the  evidence  is  clear 
that  the  court  will  so  decide.^  It  must  be  so  clear  agai nst 
the  plaintiff  that  there  is  no  room  for  doubt  J  Unless 
the  proof  of  his  negligence  is  so  strong  that  the  court 
would  set  aside  a  verdict  in  his  favor  as  being  against  evi- 
dence, it  is  not  proper  to  take  the  case  from  the  jury .^  A 
nonsuit  is  properly  denied  if  the  evidence  shows  that  the 
plaintiff  is  entitled  to  recover  even  nominal  damages.* 

1  Barton  v.  8t.  L.  etc.  R  B.  Co.  62  Mo.  353 ;  Pendrlll  v.  Second  Ave. 
R  R  Co.  34  N.  Y.  8uper.  481 ;  Keller  u.  N.  Y.  Cent.  B.  B.  Co.  2  Abb. 
N.  Y.  App.  480 ;  New  Jersey  Exp.  Co.  v.  Nichols,  33  N.  J.  L.  484  : 
Pennsylvania  B.  R  Co.  v.  Bighter,  42  N.  J.  L.  180 ;  Hoyt  v.  City  of 
Hudson,  41  Wis.  105 ;  Hoth  v.  Peters,  55  Wis.  405. 

2  New  York  etc.  R  B.  Co.  v.  Skinner,  19  Pa.  St.  298. 
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S  Phlla.  A  R.  R.  R.  Co.  o.  Sohertle,  97  Pa.  St.  4SQl 

4  Banlee  v.  N.  Y.  etc.  R.  R.  Ck>.  59  N.  Y.  868. 

5  Feler  v.  N.  Y.  Cent  R.  R.  Co.  49  N.  Y.  47. 

6  Fatten  v.  Cblca^o  etc  R.  R.  Co.  32  Wis.  fi28w 

7  Cook  V.  N.  Y.  Cent.  R.  R.  Co.  1  Abb.  N.  Y.  Appw^A 

8  Williams  v.  O  Keefe,  24  How.  Pr.  16L 

9  People  V.  Met.  TeL  etc.  Co.  84 How.  Pr.  120 ;  &  a  n  AUklT. CL 
804. 
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CHAPTER  XLIV. 

EVIDENCE  AND  INSTRUCTIONS, 

{  405.  Necessity  and  sufficiency  of  affirmative  proof  of  oegUgpence 

{  406.  Contributory  negligence  of  plaintiff,  burden  of  proof  of. 

I  407.  Evidence  as  to  reputation  for  care. 

{  408.  What  evidence  admissible,  generally. 

{  400.  Instructions. 

3  406.  Keoessity  and  Bnffidn&ojr  of  affirmative  iiroof  of 
negUgence*  —  In  regard  to  the  performance  of  a  lawful 
act  the  presumption  exists  that  at  least  ordinary  care 
inras  used.^  Fault  and  negligence  are  not  to  be  pre- 
sumed without  evidence.'  Negligence  cannot  be  pre- 
sumed but  must  be  affirmatively  proved.'  Where 
Ujegligence  is  affirmatively  charged  it  must  be  proved.^ 
One  must  not  only  prove  negligence  but  that  the  injury 
resulted  from  the  negligence.^  An  averment  of  negli- 
gence must  be  supported  by  some  proof  .<  The  law  do^ft 
not  require  direct  or  positive  evidence  of  negligence^  it 
iQay  be  inferred  from  the  circumstances.^  It  may  bci 
established  by  circumstances  bearing  more  or  less 
directly  on  the  case  which  might  not  be  satisfactory  in 
otlier  cases.^  It  is  not  necessary  'that  the  defendant's 
negligence  should  be  proved  beyond  a  reasonable 
doubt.'  An  instruction  that  every  material  fact  alleged 
by  the  plaintiff  must  appear  from  the  evidence  **  to  the 
satisfaction  of  the  jury"  is  error;  they  need  only  be 
satisfied  with  a  preponderance  of  the  evidence.^^  If  the 
evidence  discloses  two  different  causes,  for  only  one  of 
which  the  defendant  is  responsible,  the  plaintiff  must 
show  the  extent  of  the  damage  occasioned  by  the  latter 
cause.^ 

1  Lansing  v.  Stone,  37  Barb.  15 ;  8.  C.  14  Abb.  Pr.  199. 
%  Lyndsay  V.  Conn.  <fc  P.  B.  B.  B.  Ck>.  27  Vt.  (M3. 
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8   Brown  v.  C.  A  B.  St.  By.  Co.  49  Mich.  163 ;  Allen  v.  Wlllard,  S7 
Pa.  St.  S74. 

4  Watson  v.  Baner,  4  Abb.  Pr.  N.  S.  273 ;  McCulIy  v.  Clarke,  40  Fa. 
Bt.  3B9. 

5  Kelsey  v.  Jewett,  28  Hun,  5L 

6  Dobbs  V.  Justices  etc  17  Oa.  624. 

7  Illinois  C.  B.  B.  Co.  v.  Cragin,  71  IlL  177. 

8  Garrett  v.  Cbica^ro  etc.  B.  R.  Co.  36  Iowa,  12L 

9  Qualfe  v.  C.  A  N.  W.  By.  Co.  48  Wis.  613. 

10  Stratton  v.  C.  C.  Horse  By.  Co.  95  lU.  26. 

11  Priest  V.  Nichols,  116  Mass.  401. 

i  406.  Gontribntory  negligence  of  plaintifl;  biirdea  of 
proof  of.  —  There  is  a  ooDflict  among  the  decisions  as  to 
the  party  upon  whom  the  burden  of  proving  the  plaint- 
tff's  contributory  negligence  rests.  The  weight  of 
authority  seems  to  favor  the  doctrine  that  the  plaintiff 
must  show  that  he  used  due  care  and  caution,  and  that 
his  own  negligence  did  not  contribute  to  produce  the 
injury ;  ^  and  that  a  plaintiff  suing  for  the  death  of  a 
person  killed  through  the  negligence  of  the  defendant 
must  show  due  care  and  want  of  contributory  negli- 
gence on  the  part  of  the  deceased.'  The  use  of  duo  care 
may  be  proved  by  circumstantial  or  direct  evidence.' 
The  plaintiff  is  not  required  to  prove  due  care  by  direct 
affirmative  evidence  {  the  inference  of  such  care  maybe 
drawn  from  the  absence  of  all  t.ppcarance  of  fault  either 
positive  or  negative  in  the  circumistances  under  which 
the  injury  was  received.*  On  the  other  hand,  by  many 
well  considered  authorities,  it  has  been  held  that  the 
want  of  due  care  or  the  contributory  negligence  on  tbe 
part  of  the  plaintiff  is  a  matter  of  defense,  and  tliat 
the  burden  of  establishing  it  is  on  the  defendant.^  This 
is  certainly  the  more  reasonable  rule,  and  it  is  the  one 
adopted  by  Wharton  <  and  Shearman  and  Redfield.^ 

1  Branan  v.  May,  17  Ga.  136 ;  Central  B.  B.  Co.  v.  Moore,  61  Oa. 
151 ;  Dyer  v.  Taloott/l6  111.  300 ;  Galena  etc.  B.  B.  Co.  t'.  Fay,  16  111. 
6o8 :  Chicago  B.  etc.  B.  B.  Co.  v.  Harwood,  90  111.  425 ;  Benton  t».  Cen- 
tral B.  B.  Co.  42  Iowa,  192 ;  Morptay  u  Chica«o  etc.  B.  B.  Co.  45  Iowa. 
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1   Shearman  ft  Bedfleld  Negligence,  (  «. 

g  407.  EridtiiM  U  t«  reputation  for  care.  — Whether 
the  act  or  omiasion  of  the  defendant  ia  actionable  neg- 
ligeaoe  la  to  be  determined  by  the  character  ot  the  aot, 
or  omission,  and  not  by  the  defendant's  charaeter  for 
care  or  caution.'  Evidence  that  the  defendant  is  a 
oareful,  pradent,  and  cantlous  man  is  inadmlHaitle  to 
n^atlve  his  want  ot  ordinary  care.'  Upon  the  question 
.  of  the  negligence  of  the  engineer  at  the  time  of  tb« 
OoUialon  of  two  trains,  evidence  of  the  general  Inca- 
pacity of  the  engineer,  or  of  his  being  subject  to  fits, 
Is  immaterial.'  The  repnlatton  of  the  driver  ot  a  horse 
and  carriage  Is  inadmissible  in  an  action  by  the  owner 


{  408  BViDBircE  AND  immRVOTWsa^      «,  -    039 

of  another  horse  killed  by  a  cession  IherewiA.*  Is 
such  a  case  it  is  not  proper  to  ask  the  plaintiff  on  crosS' 
examination  as  to  his  own  habit  of  running  horses  on 
the  higliway,  or  of  being  intoxicated  while  driving,  if 
it  is  not  claimed  that  he  was  indulging  in  either  of  the 
liabits  at  the  time  of  the  injury.^  Evidence  of  the 
general  conduct  of  the  defendanta  is  not  admissible.* 

1  H*y8V.MUU,77Pa.St2a8L 

2  Tenney  v.  Tuttle,  1  Alien,  IM. 

S   Central  R.  R.  Co.  v.  Roach,  64  Qm,  <H& 

4  Danham  v.  Rackllff,  71  Me.  S46w   S.  P.,  Jacobs  «r.  I>iike,  1  Smitb, 
£.  D.  271. 

5  Hill  o.  Snyder,  44  Mich.  SIS, 

6  Bannon  v.  Bait,  etc  B.  B.  C!o.  24  Md.  106. 

2  408.  What  ei^denee  adminibley  genaraUjr.— It  is 
proper  to  admit  testimony  showing  that  a  prudent  man 
would  have  acted  in  the  same  manner.^  A  card  signed 
by  the  passengers  the  day  after  an  accident,  exonerating 
the  officers  of  the  company  from  all  blame,  is  not  ad- 
missible.' Testimony  of  a  deceased  witness  given  upon 
the  coroner's  inquest  is  not  admissible,  though  the  de- 
fendant appeared  by  counsel  upon  such  inquest.*  The 
admissions  of  one  tort-feasor  are  evidence  against  him- 
self, but  not  against  others  joined  in  the  same  action, 
where  the  cause  of  action  is  the  negligence  of  one  only 
of  the  parties.^  The  declarations  of  the  injured  party 
at  the  time  of  the  injury,  or  immediately  after,  are 
admissible  as  part  of  the  res  gestae;^  but  not  hisdeo* 
laratlons  or  statements  made  afterwards ;  *  nor  are  the 
declarations  or  admissions  of  a  servant  of  the  defendant 
made  some  time  after  the  aoddent,'  Where  a  person  it 
charged  with  negligently  doing  or  omitting  an  act,  and 
the  evidence  is  conflicting,  it  is  competes^  to  allow  that 
he  had  performed  or  omitted  the  Hune  act  in  tibie  aame 
way  before.*  Evidence  of  aimilar  accidents  oooarrii^ 
at  the  place  where  the  injoi^  cmmplained  of  faapi^eiVMl/ 
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or  that  no  previous  accident  had  ever  happened  there, 
is  admissible.^ 

1  Barkett  v.  Bond,  12  111.  87. 

2  Macoo  etc  B.  R.  Co.  v.  Johnson,  88  Oa.  400. 
8    Cook  V.  N.  Y.  etc.  R.  B.  Co.  5  Lans.  401. 

4  De  BenedetU  v.  Mauctain,  1  Hilt.  213. 

5  Stein  V.  By.  Co.  10  Pbila.  440 ;  Entwtalstle  v.  Felghner,  80  Ma  214. 

6  Chicago  A  N.  W.  By.  Co.  v.  Boward,  6  TU.  A  pp.  am:  Shaw  o. 
Boston  etc.  R.  B.  Co.  8  Uray,45  ;  FitzgerulJ  r.  Weston,  &2  Wis.  854. 

7  Pittsbnrgh  etc.  B.  B.  Co.  r.  Theobald,  51  Tnd.  246;  McDermott 
iv.  H.  &  St.  J.  R.  B.  Co.  73  Mo.  518.  See  East  Teuu.  Va.  etc  B.  B.  Co. 
iv.  E^ves,  8  Baxt.  221. 

8  State  V.  Ball  road,  52  N.  H.  523. 

0  Morse  v.  Minn.  etc.  By.  Co.  30  Minn.  465  ;  Wooley  v.  G.  8.  A  N. 
:R.  R.  Co.  83  N.  Y.  121 ;  Higley  «.  Gilmer,  3  Mont.  90. 

10    Field  V.  Davis,  27  Kan.  40a 

g  409.  InBtmctioiis. — In  cases  involving  the  negli- 
f^ence  of  railroad  companies,  no  specific  line  of  duties 
to  be  observed  in  all  cases  can  be  stated  in  the  instruc- 
tions ;  but  the  general  principles  of  law  should  be  given, 
and  the  jury  left  to  determine  the  fact  of  negligence.^ 
In  a  charge  on  the  subject  of  negligence,  a  general  rule 
may  be  stated  In  one  portion,  and  an  exception  thereto 
in  another.'  The  use  of  the  word  '^  accident  *'  in  allud- 
ing to  the  event  in  the  charge  to  the  jury  is  no  error.'  An 
instruction  to  the  jury,  *' if  yon  put  your  hands  upon 
anything,  and  satisfy  yourselves  that  the  deceased  has 
done  something  by  his  own  acts  by  which  he  has  lost 
his  life,  then  the  plaintiff  cannot  recover,'*  is  error  for 
want  of  a  clear  statement  that  the  belief  must  be  based 
on  the  whole  evidence  weighed  together.^  A  direction 
to  the  jury  to  find  for  the  plaintiff  if  she,  without  negli- 
^noe  en  her  part,  was  injured  **  through  the  fault  or 
negligence  of  the  defendant,''  is  objectionable  as  being 
too  general.^  Where  the  jury  were  charged  that  they 
vr^re  to  determine  whether  "due  and  proper  care" 
was  used,  the  objection  that  a  question  of  law  was 
thus  submitted  to  the  jury  is  hypercritical  and  unten- 
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able.'  The  instruotions  should  be  predicated  on  the 
evidence  in  the  case.  Where  there  is  no  evidence  to 
prove  wilful  negligence,  an  instruction  that  they  may 
find  for  the  plaintiff  in  any  amount  they  may  deem 
proper  under  the  evidence,  if  they  believe  from  the  exi- 
deuce  thai  the  defendant  was  wilfully  negligent,  is  error.' 
A  charge  permitting  the  jury  to  consider  the  question 
whether  the  plaintiflfdid  not  contribute  thereto  is  error, 
where  there  is  no  proof  that  he  did  not  exercise  due 
care.^  An  instruction  ignoring  the  negligence  of  the 
plaintifif  is  error.'  The  jury  should  be  instructed  to 
judge  whether  the  plaintiff  had  used  ordinary  care 
under  the  circumstances  disclosed.*^*  Where  the  evi- 
dence thougli  conflicting  fairly  presents  the  question 
of  contributory  negligence,  and  such  defense  is  wholly 
ignored,  a  new  trial  should  be  granted.^^  An  instruc- 
tion falling  to  touch  upon  the  principles  of  contributory 
negligence,  when  such  omission  would  tend  to  mislead, 
is  error."  Where  there  was  evidence  of  contributory 
negligence,  an  absolute  Instruction  that  the  plaintiff 
was  entitled  to  recover  if  the  defendant  was  guilty  of 
negligence  is  error,  though  other  instructions  subiuit 
the  question  of  contributory  negligence.^*  It  is  error  to 
charge  that  negligence  remotely  contributing  to  the 
injury  is  not  material,  when  in  fact  the  negligence  if 
there  was  any  was  clearly  direct  and  proximate,  sucli 
Instruction  being  likely  to  mislead.^*  An  instruction 
attempting  to  define  the  character  and  degree  of  the 
negligence  which  would  autnorize  a  recovery  for  an 
injury,  but  which  omits  the  essential  qualification  that 
the  negligence  upon  which  the  recovery  must  be  based 
must  have  been  such  as  alone  contributed  to  the  injury, 
Is  error.^ 

1  Lake  Erie  <fe  W.  Ry.  Co.  v.  Zofflnger,  10 IIL  App.  2S2. 

2  Stratton  v.  C.  C.  Horse  Ry.  Co.  96  111.  25. 
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3  Pleld  V.  Davis,  27  Kan.  400. 

4  Schappert  v.  Ringler,  45  N.  Y.  Super.  845. 

5  St.  Louis,  A.  etc.  R.  R.  Co.  v.  Berger,  9  111.  App.  841. 

6  Schmidt  v.  Simcott,  103  111.  160. 

7  Weiiger  v.  Calder,  7S  111.  275. 

8  Brower  v.  Edaon,  47  Mich.  91. 

9  Atchison,  T.  etc.  R.  R.  Co.  i«.  Combs,  25  Kan.  729: 

10  Garmon  v.  Bangor,  38  Me.  443. 

11  Chicago,  n.  etc.  R.  R.  Co.  v.  Housh,  12  111.  App.  88. 

12  Indianapolis  etc.  R.  R.  Co.  v.  Wlllisch,  8  111.  App.  242. 

13  Moody  V.  Peterson,  11  111.  App.  180. 

14  Atchison  etc.  R.  R.  Co.  v.  Plunkett,  25  Kan.  188. 

15  CMcago  <fe  N.  W.  Ry.  Co.  v.  Carroll,  12  111.  App.  643. 
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CHAPTER  XLV. 

DAMAGES. 

I  410.  Pleading  and  evidence  of. 

i  41L  Dam  Ages  must  be  direct  and  proximate. 

)  412.  Insurance  or  indemnity  paid  by  anotlier  does  not  mitigate. 

{  413.  Pecuniary  circumstancea  of  plaintlfr  or  defendant  asaffectiiig; 

I  414.  Intemperance    or    reputation  of  plaintiff,  evidence  of,  to 

mitigate. 

I  415.  Exemplary  or  punitive  damages. 

I  416-  Measure  of,  in  actions  for  personal  Injuries. 

I  417  Loss  to  plaintiff's  business  in  consequence  of  his  Injnry. 

{  418.  Permar.en  t  injuries — How  ascertained  and  compensated. 

}  419.  Evidence  a.s  lo  plaintiff's  or  deceased's  family. 

}  420.  Measure  of,  In  actions  for  death  of  husband  or  parent. 

{  421.  Measure  of,  in  actions  by  husband  for  death  of  or  Injury  to 

wife. 

I  422.  Measure  of.  In  actions  by  parent  or  administrator  for  iojory 

to  or  death  of  child. 

I  423w  Life  tables,  admissibility  of. 

^  424.  Excessive,  In  actions  for  personal  Injuries. 

{  425.  Excessive,  in  actions  for  death  generally. 

I  420.  Excessive,  in  actions  by  parent  for  loss  of  child. 

J  410.  Pleading  and  eiidenoe  of  damages. — Where  the 
plaintiff  claimed  damages  for  negligence  in  the  sum  of 
five  thousand  dollars,  and  by  an  amendment  made  claim 
for  ten  thousand  dollars,  the  amendment  must  be  held 
to  cover  all  the  damages,  and  an  instruction  that  the 
jury  might  find  for  the  plaintiff  in  any  sum  less  than 
fifteen  thousand  is  error.^  Special  damages  received 
from  the  injury  must  be  set  forth  in  the  declaration,  or 
no  proof  of  them  can  be  received.'  In  an  action  for 
personal  injuries,  the  plaintiff's  occupation  and  means 
of  earning  support  are  not  admissible  in  evidence  to 
increase  the  damages  if  not  specially  averred.'  No 
recovery  can  be  had  for  prospective  or  probable  future 
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loss  of  service,  unless  the  plaintifif  has  claimed  therefor 
in  his  declaration.^  Where  the  complaint  alleges  gen- 
erally that  the  plaintiff  was  unable  by  reason  of  such, 
injury  to  pursue  his  lawful  business,  that  is  sufficient  to 
admit  evidence  of  the  particular  business,  and  the  dam- 
ages resulting  therefrom.^  It  has  been  held  that  the 
plaintiff  may  prove  that  he  was  engaged  in  a  particular 
business  for  which  he  had  been  incapacitated,  though 
the  declaration  contains  no  specification  of  such  busi- 
ness, nor  any  statement  that  he  was  obliged  to  relinquish 
the  same.^  So  also  a  school  teacher  suing  for  damages 
from  a  defective  sidewalk,  may  under  a  general  aver- 
ment in  her  declaration  which  did  not  charge  special 
damages,  testify  as  to  the  wages  generally  paid  for 
school  teaching,  and  that  the  arrangements  that  she  had 
made  for  teaching  were  broken  up  by  the  accident.^ 
ISxpenses  for  a  physician's  services  can  be  recovered 
under  an  allegation  of  general  damages.^  A  verdict  for 
two  thousand  dollars  will  be  set  aside  where  the  plaint- 
iff was  allowed  to  state  his  estimate  of  the  amount  of 
damage  he  had  sustained  on  account  of  the  injury 
xeoeived,  although  he  placed  such  estimate  at  fivd 
thousand  dollars.^ 

1*  Stafford  V.  Oskaloosa,  S7  Iowa,  748. 

2  Chicago  West  Dlv.  Ky.  Co.  v.  Klauber,  9  III.  App.  613. 

8  Baldwin  v.  Western  R.  R.  4  Gray,  3.'53. 

4  Gllllgan  v.  N.  Y.  etc.  R.  R.  Co.  1  Smith,  E.  D.  453. 

6  Luck  V.  Rlpon,  52  Wis.  196. 

6  Wade  v.  Leroy,  20  How.  34. 

7  Bloomington  v.  Chamberlain,  104  111.  268. 

8  Folpom  V.  Underhill,  36  Vt.  380. 

9  Ohio  &  Miss.  Ry.  Co.  v.  Nickless,  71  Ind.  271. 

2  411.  Damages  mnst  be  direct  and  proximate. — The 
damages  suffered  must  be  the  direct  and  proximate  re- 
sult of  the  act  complained  of,  not  remote,  contingent,  or 
speculative.^    **  It  is  a  general  rule  that  even  a  wrong- 
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doer  is  only  liable  for  the  proximate  consequences  of 
his  act  or  default.  This  rule  is  certainly  applicable 
without  qualification  to  cases  of  mere  negligence.  In> 
Juries  caused  only  remotely  by  an  act  of  negligence 
cannot  be  charged  to  the  person  thus  in  fault."  * 

1  Howp  Machine  Co.  v,  Bryson,  44  Iowa,  159 ;  Oliver  v.  La  Valle, 
38  Wis.  6',)2 ;  Dubuque  Wood  etc.  Assoc,  v.  Dubuque,  30  Iowa,  176 ; 
Ciite  V.  Chllds,  11  Neb.  252 ;  Detroit  etc.  B.  B.  Co.  v.  Stelnbiug,  17 
Mich.  09  ;  Hunter  v.  Stewart,  47  Me.  419. 

2  Shearman  <ft  Bedfleld  Negligence,  1 505. 

i  412.  Insuranoe  or  indenmity  paid  by  another  does  not 
mitigate. — In  an  action  for  damages  for  negligence  it  is 
no  defense  in  mitigation  of  damages  that  insuranoe 
money  has  been  collected  by  the  plaintiff  on  aooount 
of  such  injury.  This  is  equally  so  whether  the  action 
is  brought  for  the  loss  of  a  building  or  property  burned 
through  the  negligence  of  the  defendant,^  or  for  injuries 
from  the  collision  of  the  defendant's  steamer  with  the 
plaintiff  *s,2  or  for  property  lost  while  in  the  hands  of  a 
carrier,^  or  for  personal  injury  sustained  through  the 
negligence  of  a  carrier,^  or  from  defects  in  a  highway,' 
or  where  the  action  is  brought  for  damages  for  a  death.* 
In  an  action  for  an  injury  from  an  obstruction  placed 
by  the  defendant  in  a  highway,  the  defendant  is  not 
relieved  by  the  fact  that  a  third  person  continued  to  pay 
the  plaintiff's  wages  during  his  disability .^  But  where 
the  plaintiff  has  sworn  to  a  loss  of  wages,  it  is  error  to 
exclude  on  cross-examination  a  question  whether  he 
was  not  paid  his  wages  during  his  sickness.^ 

1  Briggs  t>.  N.  Y.  Cent.  etc.  B.  B.  Co.  72  N.  Y.  26 ;  Hart  v.  Western 
B.  B.  Co.  13  Met  99 ;  Collins  v  N.  Y.  etc.  B.  B.  Co.  6  Hun,  603 ;  Weber 
V.  Morris  etc.  B.  B.  Co.  86  N.  J.  L.  213.  , 

2  The  Potomac,  8  Woods,  168. 

3  Merrick  v.  Bralnard,  88  Barb.  674 ;  Bumside  v.  Union  Steamboat 
Co.  lOBlch.  113L 

4  Pittsburgh  etc.  B.  Co.  v.  Thompson,  66  111.  188. 

6   Harding  v.  Townshend,  43  Vt.  538w 

ru.L  4**^°*?,"-  ^^^^^^'J'  855 ;  a  C.  2  HUt.  844 ;  Kellogs  r.  N.  Y. 
Cent.  B.  B.  Co.  79  N.  V.  72  i  North  Pa.  B.  B.  Co.  v.  Kirk,  WiPa.  SL 15. 
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7  Drinkwater  t;.  Dinsmore,  16  Hun,  2d0. 

8  Drinkwater  v.  Dinsmore,  80  N.  Y.  390 ;  36  Am.  Rep.  624. 

g  418.  Fecnniary  circumstances  of  plaintiff  or  defendant 
as  affecting. — In  an  action  for  personal  injuries  sus- 
tained on  account  of  the  negligence  of  the  defendant, 
evidence  as  to  the  pecuniary  circumstances  of  tlie  plaint- 
iff is  inadmissible,  as  the  wealth  or  poverty  of  the 
plaintiff  is  not  material  in  determining  tlie  amount  of 
damages.^  The  same  is  true  where  an  action  is  brought 
by  a  wife  to  recover  for  the  negligent  killing  of  her  hus- 
band ; '  or  by  a  parent  for  the  death  of  a  child.''  Thus, 
it  Is  not  admissible  to  prove  that  the  plaintiff  was  a  man 
■who  had  to  depend  upon  manual  labor  for  a  living ;  * 
or  that  a  widow  after  the  death  of  her  husband  worked 
in  the  field  for  a  livelihood.*  In  Texas,  it  was  held  that 
in  an  action  by  a  mother  for  the  death  of  her  adult  son, 
her  pecuniary  condition  might  properly  be  proved  to 
show  the  reasonable  expectation  of  pecuniary  assistance 
from  the  deceased,  but  not  for  the  purpose  of  increas- 
ing the  amount  of  damages.^  The  defendant's  wealth 
is  not  ordinarily  to  be  considered.'  Such  evidence  is 
only  admissible  where  exemplary  damages  are  allowed.* 

1  Eage  Packet  Co.  v.  Defrles,  94  Til.  598 ;  Mo.  Pac.  R.  R.  Co.  v, 
Xjyde,  57  Tex.  505  ;  La  Salle  v.  Thoriidike,  7  111.  App.  282  ;  Chicago  etc. 
B.  R.  Co.  i>.  He!iry,62  111.  142  ;  Hunt  v.  Chicago  etc.  R.  R.  Co.  26  Iowa, 
263  ;  Barbour  Co.  v.  Uorii,  48  Ala.  567. 

2  Chicago,  R.  I.  etc.  R.  R.  Co.  v.  Henry,  7  111.  App.  322 ;  Chicago 
etc.  Ry.  Co.  v.  Bayfield,  37  Mich.  205  ;  Chicago  &  N.  W.  Ry.  Co.  v. 
Moranda,  93  111.  302  ;  Chicago  &  N.  W.  Ry.  Co.  v,  Howard,  6  111.  App. 
4569. 

3  Chicago  v.  McCulIoch,  10  III.  App,  459. 

4  Shea  v.  Potrero  etc.  R.  R.  Co.  44  CaL  414. 

5  Central  R.  R.  v.  Moore,  61  Oa.  151. 

6  International  etc.  R.  R.  Co.  v.  Kindred,  57  Tex.  491. 

7  Chicago  etc.  Ry.  Co.  v.  Bayfield,  37  Micli.  205. 

8  Morgan  v:  Durf  ee,  69  Mo.  469. 

§  414.  Intemperance  or  reputation  of  plaintifi;  evideiiee 
ofy  to  mitigate.  —  In  an  action  for  damages  for  negligence, 
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it  is  not  competent  for  the  defendant  to  pix>ve  m  mit^- 
tion  thereof  that  the  plaintilT  was  a  man  of  intemperate 
.habits  and  had  greatly  abused  himself  thereby.^  Evi- 
dence  that  the  plaintiff  was  a  drunlcard  may  propeny 
be  excluded  in  an  action  for  an  injury  to  his  eyes  caused 
by  an  explosion,  there  being  no  offer  to  prove  that  his 
eyes  were  affected  from  intemperance  instead  of  from 
the  explosion.^  Such  evidence  is  admissible  to  rebut 
the  plaintiff's  testimony  that  he  was  a  pottery  turner, 
industrious  and  willing  to  work.'  Where  evidence  was 
introduced  to  show  that  a  hernia  resulting  from  the  in- 
jury disqualified  the  plaintiff,  a  laboring  man,  from  doing 
more  than  one  half  the  work  done  by  a  well  man,  it  may 
be  shown  on  the  question  of  damages  that  the  plaintiff's 
excessive  and  constant  use  of  intoxicating  liquors  pre- 
vious to  the  accident  had  reduced  by  one  half  his  capac- 
ity for  labor.^  Where  the  plaintiff  claimed  damages 
for  being  disabled  from  the  practice  of  his  profession  as 
a  physician  by  the  injury  caused  by  the  defendant's 
negligence,  the  defendant  may  show  his  practice  to  be 
an  unlawful  one,  and  his  professional  reputation  in  tlus 
respect  may  be  shown.<^ 

1  Baltimore  etc.  R.  B.  Co.  v.  Boteler,  88  Md.  568. 

2  Parker  V.  Enslow,  102  IlL  272. 

8   CleTeland  etc  B.  B.  Co.  v.  Sutherland,  19  Ohio  Bt«  15L 

4  Bevoe  v.  Van  Vranken,  29  Hun,  201. 

5  Jaqaes  v.  Bridgeport  Horse  B.  B.  Go.  41  Conn.  61. 


415.  Exemplary  or  pnnitiye  damagee. — In  cases  of 
mere  negligence  unattended  by  circumstances  render* 
ing  it  gross  or  wilful  or  malicious,  or  exhibiting  a  wan- 
ton disregard  of  the  rights  of  the  plaintiff  or  the  public, 
only  actual  compensatory  damages  are  recoverable  ;  in 
such  cases  exemplary  or  punitive  damages  should  not 
be  allowed.^  On  the  ground  of  public  policy  punitime 
damages  may  and  sometlmaB  ought  to  be  awarded 
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against  railromti  corporations ;  the  public  have  an  inteiv 
est  in  every  8uclx  proaeontion  that  those  companies 
should  be  taught  that  they  should  exercise  not  only 
ordittary  but  extraordinary  care  in  the  transportation 
of  passengers,'  If  the  negligence  is  gross,  wilful,  or 
medicious,  or  of  such  a  character  as  to  show  a  reckless 
and  wanton  disregard  of  the  rights  of  others,  exemplary 
damages  are  allowable;*  as  where  a  stage-coach  pro- 
prietor should  employ  a  drunken  driver,^  or  intrust  his 
^ehiclee  to  an  unskillful  driver,  who  wantonly  or  by  gross 
negligence  injures  the  property  of  another.*  Inten- 
tional misconduct  is  not  necessary ; '  nor  is  it  necessary 
to  show  the  absence  of  all  oare  or  '*  reckless  indififerenoe 
to  the  safety  of  ...  .  passengers.^'  ^  Evidence  that 
an  employee  through  whose  negligence  the  accident 
occurred  was  drunk  at  the  time  of  the  injury,  and  that 
he  was  a  man  of  intemperate  habits,  which  was  known 
by  the  agent  of  the  company  having  power  to  discharge 
him,  is  competent  with  a  view  to  obtaining  exemplary 
damages.*  Where  exemplary  damages  are  claimed,  it 
is  error  to  exclude  evidence  offered  by  the  defendant 
tending  to  explain  the  circumstances  relied  on  to  ag* 
gravate  the  damages.*  Where  it  was  charged  that  the 
•engineer of  a  steamboat  whose  boiler  exploded  was  '*  un- 
licensed,'' it  is  proper  for  the  defendant  to  prove  that  he 
was  a  oompetent  engineer  to  rebut  evidence  tending  to 
show  that  he  was  an  incompetent  engineer  and  a  flagrant 
violation  of  duty  in  employing  him,  and  thereby  keep 
down  exMnplaiy  damages.^*  Though  a  jury  are  not  re- 
strietod  to  a  bare  indemnifioation  for  an  iniury  actually 
proved  to  have  occurred  from  the  defendant's  gross 
nogUgenook,  yet  under  their  legal  discretion  the  exem- 
plaxy  should  bear  some  proportion  to  the  real  damages." 
The  tenn  '^puniUve  damagas"  in  a  statute  allowing  a 
^i-vll  action  ^  the  pexaonal  sneprasentatlve  of  one  killed 
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by  the  wilful  negligence  of  another,  does  not  exdnde 
the  idea  of  damages  for  compensation ;  the  damages  are 
allowed  as  compensation  for  the  loss  sustained,  but 
the  jury  are  permitted  to  give  exemplary  damages  on 
account  of  the  nature  of  the  injury.** 

1  Milwaukee  etc.  R.  R.  Co.  v.  Arms,  91 U.  S.  489  ;  Moree  v.  DnncaOr 
14  Fed.  Rep.  396 ;  Floyd  v.  Hamilton.  33  Ala.  235 ;  Moody  v.  McDonald, 
4  Cal.  297  :  St  Peter's  Church  v.  Beach,  2»  Conn.  355 ;  Williams  v, 
Reil.  20  III.  147  ;  Kolb  v.  O'Brien,  86  111.  210 ;  Chicago  etc  R.  R.  Ca  r. 
McKeaii.  40 111.218 ;  111.  Cent.  R.  R.  Co.  v.  Hammer,  72  HI.  347 ;  Moi^ 
ford  V.  wood  worth,  7  111.  83  ;  Parson  v.  Lindsay,  26  Kan.  436;  Kansas 
Pac.  Ry.  Co.  v.  Cutter,  10  Kan.  83;  Kentucky  etc.  R.  R.  Co.  r.  Dills,  4 
Bush,  593 ;  Louisville  etc.  R.  R.  Co.  v.  Smith,  2  Duval,  556 ;  Hill  r. 
N.  O.  etc.  Co.  11  La.  An.  292 :  Allison  v.  Chandler,  11  Mich.  542 ;  Chicago 
etc.  R.  R.  Co.  V.  Scnrr.  59  Miss.  456 ;  42  Am.  Rep.  373 ;  Memphis  etc 
B.  R.  Co.  V.  Oreen.  52  Miss.  779 ;  Gaetz  v.  Ambs,  2?  Mo.  28  ;  Ackerson 
V.  Erie  R.  R.  Co.  :C  N.  J.  L.  254  ;  Pa.  R.  R.  Co.  v,  Ogier,  35  Pa.  St.  00; 
Wilson  V.  Wheeling,  19  W.  Va.  323 ;  Pickett  v.  Crook,  20  Wis.  358. 

2  Beale  r.  Ry.  Co.  1  Dill.  568. 

3  South  <ft  N.  Ala.  R.  R.  Co.  t;.  McLendon,  63  Ala.  2QS ;  Welch  v. 
Durand,  36  Conn.  182 ;  Illinois  Cent.  R.  R.  Co.  r.  Hammer,  72  111.  ST; 
Frink  v.  Coe,  4  Greene,  oTiS  ;  Cochran  v.  Miller,  13  Iowa,  128  ;  Sawyer 
V.  Sauer,  10  Kan.  466;-Kans.  Pac.  Ry.  Oo.  v.  Kessler,  18  Kan.  SS3; 
Maysville  etc.  R.  R.  Co.  v.  Herrick,  13  Biish,  122 :  Kauuts  t>.  Brown, 
16  Mon.  B.  577 ;  Hawkins  v.  Riley.  17  Mon.  B.  101 ;  Baltimore  etc. 
R.  R.  Co.  V.  Breinig,  25  Md.  :^8;  Helm  r.  McCaughan,  32  Miss.  17; 
Vicksburg  etc.  R.  R.  Co.  v.  Patton.Sl  Miss.  156;  Whipple  v.  Wald- 
pole,  10  N.  H.  103  ;  Taylor  v.  Grand  Trunk  R.  Co.  48  N.  H.  304. 

4  Sawyer  v.  Sauer,  10  Kan.  466 ;  Frink  v.  Coe,  4  Ureeue,5a&  S.  P.t 
111.  Cent.  R.  R.  Co.  v.  Hammer,  ?2  111.  347. 

6   Hawkins  v.  Riley,  47  Mon.  B.  101. 

6  Kans.  Pac.  Ry.  Co.  v.  Kessler,  18  Kan.  523 ;  Maysville  etc  R.  R. 
Co.  V.  Herrick.  13  Bush,  122. 

7  Maysville  etc.  R.  R.  Co.  v.  Herrick,  13  Bush,  122. 

8  Cleghorn  v.  N.  Y.  Cent.  etc.  R.  R.  CUk  56  N.  Y.  44. 

9  Millard  v.  Brown,  36  N.  Y.  297. 

10  Fay  V.  Davidson,  13  Minn.  523. 

11  Grant  v.  McDonough,  7  La.  An.  447. 

12  ChUes  V.  Drake,  2  Met.  146. 

J  416.  Measure  of,  in  actions  for  personal  injuries.— 
The  amount  to  be  recovered  in  an  action  for  a  personal 
injury  sliould  be  strictly  compensatory.*  The  object 
of  the  law  is  to  fairly  conpensate  the  party  injured.* 
No  precise  rule  exists  by  which  the  extent  of  the  re- 
covery can  be  prescribed.*  In  the  assessment  much 
discretion  is  left  to  the  judge  or  the  jury.*    One  case 
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held  that  where  the  injury  was  permanent,  the  measure 
was  such  as  would  purchase  an  annuity  equal  to  the 
interest  on  the  difference  between  what  the  plaintirf 
could  earn  before  and  what  he  could  earn  after  the 
inquiry,  and  not  such  a  principal  sum  as  would  produce 
such  interest.^  In  assessing  the  damages  the  jury  are 
to  allow  the  direct  expense,  such  as  the  doctor's  bills, 
the  cost  of  medicines,  nursing,  etc.;  in  addition  to  this 
they  may  consider  in  making  their  estimate  the  physi- 
cal sufl'ering,  privation,  and  inconvenience  suffered  by 
the  plaintiff,  his  loss  of  time,  loss  of  health,  any  perma- 
nent injury,'  and  tlie  pecuniary  loss  sustained  or  lil^ely 
to  be  sustained^  from  any  permanent  loss  of  earning 
power  or  resulting  incapacity  to  attend  to  business.' 
A  disease  resulting  directly  from  the  injury  may  be 
considered  as  an  element  of  damages,  though  such  a 
result  is  unusual.*  The  disfigurement  of  the  i)erson 
injured  may  be  considered.^o  A  married  woman  can- 
not recover  for  loss  of  time,  unless  she  was  doing  busi- 
ness on  her  own  account."  Where  the  injured  party 
exercises  reasonable  judgment  in  the  selection  of  his 
physician,  he  will  not  be  precluded  from  recovering 
damages,  though  his  injuries  are  enhanced  by  unskillful 
treatment."  In  such  a  case  he  may  recover  the  in- 
creased amount  paid  to  another  physician  to  effect  a 
cure  of  an  injury  resulting  from  the  former  physician's 
negligence."  The  cost  of  medicines  and  of  medical 
attendance  can  be  included  in  the  damages  only  upon 
proof  of  their  value.^*  Where  there  is  no  evidence  that 
the  plaintiff  has  paid  them  and  became  liable  there- 
for,^ or  where  they  cannot  be  enforced  against  him,** 
they  cannot  be  recovered.  In  an  action  against  a  sur- 
jgeon  for  malpractice,  the  plaintiff  can  only  recover  for 
«uch  additional  pain  and  suffering  as  is  caused  by  th« 
iiegligence  or  unskillfulness  In  the  treatment.^^    The 

Dkkriko  Nbo.  — 66. 
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impairment  of  the  plaintiff's  mental  faculties  may  be 
considered.^*  The  weight  of  authority  favors  the  doc- 
trine that  the  mental  suffering,  anxiety,  or  suspense  of 
the  plaintiff  is  to  be  taken  into  the  estlmateJ'  But 
mental  agony  cannot  be  measured  by  money,  and  no 
established  rule  authoritatively  commands  such  futile 
attempt.^  Mental  suffering  is  not  a  distinct  item  of 
damages  in  addition  to  bodily  suffering;"  and  mere 
mental  anxiety  or  anguish  unaccompanied  by  personal 
injury  is  not  the  subject  of  damage."  Thus,  in  an  ac- 
tion for  an  injury  to  realty  by  blasting,  the  plaintiff's 
mental  anxiety  in  relation  to  his  own  personal  safety, 
and  that  of  his  family,  is  not  in  the  absence  of  personal 
injury  an  element  of  damages.^  Wliat  wages  the 
plaintiff  might  be  receiving  will  not  go  in  mitigation  of 
damages,  but  may  be  considered  with  other  things  to 
prove  his  earning  powers.^  It  is  improper  to  prove 
that  the  injured  party  went  on  a  voyage  to  restore  her 
health  without  showing  that  the  journey  was  neces- 
sary.^ Of  course  the  pain  and  suffering  resulting  from 
the  plaintiff's  own  want  of  care  is  not  a  proper  element 
of  damages.''*'  Where  a  passenger  in  the  cars  of  a  com- 
pany created  under  the  laws  of  New  York,  purchases  a 
ticket  entitling  him  to  be  carried  between  two  places  in 
that  State,  and  was  injured  by  the  negligence  of  the 
company  during  his  passage  over  a  portion  of  the  road 
in  Pennsylvania,  the  amount  of  damages  recoverable 
is  not  affected  by  a  Pennsylvania  statute  limiting  the 
amount  recoverable  in  such  cases,^ 

1  Johnson  V.  Wells,  6  Nev.  224. 

2  Walker  v.  Erie  By.  Co.  63  Barb.  280. 

8   Walker  v.  £rie  Ry.  Co.  63  Barb.  280. 

4    Choppin  V.  N.  O.  etc.  R.  R.  Co.  17  La.  An.  19 ;  Frank  v.  K.  a 
ete.  R.  R.  Co.  20.  La.  An.  2&. 

fi   Houston  A  T.  C.  Ry.  Co.  v.  Willie,  5»  Tbx.  au ;  S7  Am.  Rep.  78L 
6  Seejpof<,i41& 
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7  BeepoatflAlS. 

8  Wade  t>.  lieroy,  20  How.  9i  ;  Ala>  etc.  B.  R.  Co.  v.  McLendon,  68 
Ala.  286  ;  Georgia  8.  R.  R.  Co.  v,  Neel,  68  Oa.  60» ;  Cooper  v.  Mnlllns, 
80  Oa.  146  ;  Frlnk  v.  Schroyer,  18  111.416 ;  Peoria  Bridge  Co.  v.  LoomlH, 
ao  111.  2S5;  Chicago  B.  etc.  R.  R.  Co.  v.  Avery,  10  111.  App.  210;  In- 
dianapolis V.  Gaston,  58  Ind.  224;  Sanford  v.  Augusta,  &  Me.  536; 
Baiinon  v.  Bait.  etc.  R.  R.  Co.  24  Md.  108  :  Stockton  v.  Frey,  4  Gill, 
406  ;  Ballon  v.  Farnuni,  11  Allen,  73;  Memphis  etc.  R.  R.  Co.  v.  Whit- 
field, 44  Miss.  466;  Whalen  v.  tit.  Louis  etc.  R.  R.  Co.  60  Mo.  323; 
Klein  v.  Jew<»tt,  26  N.  J.  £q.  474 ;  Morse  v.  Auburn  etc.  R.  R.  Co.  10 
Barb.  621 ;  Swarthout  t;.  N.  J.  etc.  Co.  46  Barb.  222 ;  Walker  v.  Erie 
Ry.  Co.  63  Barb.  260 ;  Beckwlth  v.  N.  Y.  Cent.  R.  R.  Co.  64  Barb.  299 ; 
Brink  water  v.  Dinsmore,  16  Hun,  250  ;  Ranson  v.  N.  Y.  etc.  R.  R.  Co. 
16  N.  Y.  416 ;  McLaughlin  v.  Corry,  77  Pa.  St.  109  ;  Pittsburgh  etc.  R. 
Co.  V.  Donahue,  70  Pa.  St.  119 ;  Pennsylvania  R.  R.  Co.  v.  Books,  67 
Pa.  St.  330 ;  Pennsylvania  R.  R  Co.  i*.  Dale,  76  Pa.  St.  47;  Scott  v. 
Montgomery,  95  Pa.  St.  444 ;  Nones  v,  Nortbouse,  46  Vt.  587. 

9  Jlouston  A  T.  C.  Ry.  Oo.  v.  Leslie,  57  Tex.  83. 

10  The  Orlflamme,  8  Sawy.  807. 

11  Thomas  v.  Brooklyn,  58  Iowa,  438. 

12  Tnttle  v.  Farmington,  58  N.  H.  13  ;  Stover  v.  Bloehlll,  51  Me.  4391 

13  Lelghton  v.  Sargent,  31  N.  H.  110. 

14  Reed  t*.  Chicago  etc.  R.  R.  Co.  57  Iowa,  23. 

15  Joliet  V.  Henry,  11  111.  App.  154. 

16  Chicago  «.  Hovey,  10  111.  App.  53& 

17  Wenger  v.  Calderell,  78  IlL  275.   Compare  Moor  v.  Teed,  3  CaL  190. 
IS  Toledo  etc.  R.  R.  Co.  v.  Badeley,  54  111.  19. 

19  Bovee  v.  Danville,  53  Vt.  183;  Cooper  v.  Mulllns,  30  Ga.  146; 
Memphis  etc.  R.  R.  Co.  v.  Whitfield,  44  Miss.  466 ;  Drinkwater  v. 
Dinsmore,  16  Hun,  250 ;  Glblin  v.  M.clntyre,  2  Utah,  384 ;  Porter 
V.  Hannibal  etc  R.  R.  Co.  71  Mo.  66 ;  36  Am.  Rep.  464 ;  Cannluflr  v. 
Williamstown,  1  Cush.  451 ;  Masters  v.  Warren,  27  Conn.  293 ;  Sauna 
V.  Trosper,  27  Kan.  544  ;  Johnson  v.  Wills,  6  Nev.  224. 

20  Johnson  v.  Wills,  6  Nev.  224. 

21  Joch  V.  Dankwardt,  86  111.  331. 

22  Trigg  V.  St.  Louis  etc.  Ry.  Co.  74  Mo.  147 ;  41  Am.  Rep.  805 ; 
Wyman  v.  Leavitt,  71  Me.  227 ;  36  Am.  Rep.  303. 

23  Wyman  v.  Leavitt,  71  Me.  227 ;  36  Am.  Rep.  803L 

24  McLaughlin  v.  Corry,  77  Pa.  St.  109. 

25  Chicago  v.  Allen,  43  111.  496. 

26  Gllman  v.  Haley,  7  111.  App.  849. 

27  Dyke  v.  Erie  R.  Co.  46  N.  Y.  113. 

2  417.  Loss  to  plaintiff's  business  in  conseqnence  of  his 
iignry.  —  In  an  action  for  personal  injuries  sustained  m 
consequence  of  the  defendant's  negligence,  evidence  of 
the  nature  and  extent  of  the  plaintiff's  business,  the 
time  he  was  prevented  from  attending  to  it,  the  loss  to 
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it  therefrom,  and  from  his  continued  in«bility  to  attend 
to  it,  is  admissible  and  proper  to  be  oonsidered  in  the 
estimation  of  the  damages.^  It  is  not  error  to  instruct 
the  jary  that  "  if  a  man  has  an  ordinary  bosinesB  yield- 
ing ordinary  receipts,  he  will  be  entitled  to  recover  the 
diminution  of  those  receipts  resulting  trom  such  in- 
Jury."  >  In  an  action  by  a  professional  man  he  may 
testify  as  to  his  past  earnings  to  show  his  damages.* 
Where  the  plaintiff  was  a  physician,  evidence  of  his 
professional  earnings  is  admissible  to  aid  the  jury  in 
forming  their  estimate.*  Evidence  of  the  plaintiff's  oc- 
cupation as  a  peddler,  and  the  amount  of  his  annual 
sales  and  the  profits  thereon,  is  competent  as  affording 
means  for  computing  damages.^  Where  the  plaintiff 
for  a  year  was  unable  to  attend  to  his  ordinary  business, 
evidence  of  his  net  income,  or  of  the  fixed  compensation 
he  has  received  during  the  year  preceding  the  injury, 
is  admissible.^  Where  the  business  is  of  such  a  char- 
acter that  the  profits  are  uncertain,  proof  of  his  past 
profits  is  inadmissible.^  It  has  been  held  that  evidenoa 
of  the  average  profits  of  the  business  was  inadmissible 
as  a  basis  for  estimating  the  damages,  such  basis  being 
of  too  uncertain  a  character .^  Evidence  of  the  nature 
and  extent  of  the  business  is  admissible,  not  as  famish- 
ing a  measure  of  damages,  but  to  guide  the  Jury  in  the 
exercise  of  their  discretion  as  to  the  amount  of  dam- 
ages.'  In  an  action  by  the  proprietor  of  a  saloon  on  a 
river  bank  against  a  corporation  for  breaking  tliroagh 
it  with  a  ferry  boat,  proof  that  the  profits  of  one  month 
were  seventy-five  dollars  wUl  not  entitle  him  to  recover 
eleven  times  that  amount  as  damages  to  his  business 
for  the  remaining  eleven  months  of  the  term  of  his 
lease.*''  Notwithstanding  a  statute  prohibiting  a  physi- 
cian not  having  a  degree  from  a  public  medical  institute 
from  recovering  his  fees  by  action,  yet  where  a  physi- 
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-cian  having  no  degree  is  injured,  in  the  assessment  of 
•damages  the  value  of  the  fees  such  as  the  plaintiff  oould 
have  received  without  suit  may  be  instituted." 

1  CJiflFord  v.  Dam,  44  N.  Y.  Super.  391 ;'  Nebraska  v.  Campbell,  2 
Blackf.  6f)0 ;  Kinney  v.  Crocker,  18  Wis.  74  ;  liincoln  v.  Saratogra  R.  R. 
Co.  23  Wend.  425 ;  wade  v.  Leroy,20  How.  34  ;  Indianapolis  v.  Gaston, 
581»d.  224 ;  Albert  v.  Bleecker  St.  etc.  R.  R.  Co.  2  Daly,  389. 

2  Kinney  v.  Crocker,  18  Wis.  74, 

3  Nash  t'.  Sharpe,  19  Hun,  365. 

4  Logansport  v.  Justice,  74  Ind.  378. 

5  Hanover  R.  R.  Co.  v.  Coyle,  55  Pa.  St.  396. 

6  Grant  v.  Brooklyn,  41  Barb.  381. 

7  Masterton  v.  Villajre  of  Mt.  Vernon,  68  N.  Y.  891. 

8  Bierboch  v.  Goodyear  Rubber  Co.  54  Wis.  208 ;  41  Am.  Rep.  18. 

9  New  Jersey  Exp.  Co.  v.  Nichols,  33  N.  J.  L.  434. 

10  Illinois  Coal  Co.  v.  Decker,  3  111.  App.  135. 

11  Holmes  v.  Holde,  78  Me.  28  ;  43  Am.  Rep.  567. 

J  418.  Permanent  personal  ii^'aries,  how  ascertained  and 
compensated. —  For  a  personal  injury  successive  suits 
cannot  be  maintained  from  time  to  time,  as  damages  in 
the  future  may  be  suflered.^  But  one  action  can  be 
maintained  to  recover  damages  for  injury  to  the  person.^ 
The  person  injured  is  not  obliged  to  wait  until  all  the 
consequences  of  the  injury  are  fully  developed  ;  he  may 
sue  whenever  he  thinks  proper,  and  recover  damages 
for  both  past  and  prospective  damages  resulting  from 
the  act  complained  of.^  The  jury  should  consider  the 
future  increased  disability  which  may  result  from  the 
injuiy,  and  the  power  which  the  plaintiff  would  have 
but  for  the  injury  to  acquire  a  capacity  for  more  profit- 
able labor  in  the  future.^  The  damages  must  be  such 
as  can  reasonably  be  expected  to  be  the  inevitable  and 
necessary  result  of  the  injury.*  Evidence  of  the  plaint- 
iff's qualifications,  income,  and  habits  is  admissible  to 
show  his  prospective  earnings  or  savings.^  A  physician 
may  properly  testify  that  the  plaintiff''s  injury  would 
**  probably  exist  all  her  lifetime,"  and  this  testimony  is 
competent  on  the  question  of  damages.^ 
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1  HoweU  V,  Goodrich,  60  IIL  666;  Filer  v.  N.  Y.  Cent.  R.  K.  €9o.49 
V.  Y.  242. 

2  Cnrtis  v.  Rochester,  20  Barb.  28Z. 

8  Curtis  V.  Rochester  ate.  R.  R.  Co.  20  Barb.  282 ;  Holyoke  v.  Grand 
Trunk  R.  Co.  48  N.  H.  Ml :  HoweU  v.  Goodrich,  00  111.  666  ;  Ross  v. 
War  Ea^le,  14  Iowa,  863 ;  Houston  <ft  T.  a  Ry.  Co.  v.  Boehm,  57  Tex. 
162 :  Filer  v.  N.  Y.  Cent  R.  R.  Co.  40  N.  Y.  42  ;  Elkhart  «.  Ritter,  00 
Ind.  138 ;  Atlanta  &  W.  P.  R.  R.  Co.  v.  Johnson,  00  Ga.  250 ;  Bay  Shore 
R.  R.  Co.  V.  Harris.  67  Ala.  6. 

4  Houston  A  T.  C.  Ry.  Co.  v,  Boehm,  87  Tez.  1S2. 

5  Flier  v.  N.  Y.  Cent  R.  R.  Co.  40  N.  Y.  42 ;  Curtis  v.  Rochester 
•tc.  R.  R.  Co.  20  Barb.  282. 

6  Slmonson  v.  Chicaffo  etc.  R.  R.  Co.  40  Iowa,  87. 

7  MBoer  v.  Third  Ave.  R.  R.  Co.  47  N.  Y.  Super.  461. 

i  419.    Evidence  u  to  plaintiff's  or  deooased's  family.— 
In  an  action  for  personal  injuries,  the  plaintiff  cannot 
give  in  evidence  to  enhance  the  damages  that  he  had  a 
wife  and  children.^    Evidence  that  the  plaintiff  had  a 
family  to  support  is  not  admissible  to  enhance  the  dam- 
ages.*   Consequently,  evidence  of  the  number  and  ages 
of  the  plaintiff's  or  of  the  deceased's  children  is  not 
competent.*    Under  the  statutes  of  Virginia,  such  evi- 
dence is  admissible.'*    In  an  action  by  a  married  woman 
she  may  recover  for  the  loss  of  such  services  as  are  per- 
sonal to  herself,  and  therefore  evidence  is  competent  as 
to  who  composed  her  family,  and  what  she  did  before  the 
injury.^    An  instruction  that  the  defendant  was  liable 
for  the  support  of  the  plaintiff  and  the  *^  support  of  those 
dependent  upon  him,"  is  not  error  where  it  does  not 
appear  from  the  evidence  that  any  one  was  dependent 
upon  him.* 

1  Stockton  v.Frey,  4  Gill,  400L 

2  Pittsburgh  etc.  Ry.  Co.  v.  Powers,  74  m.  ML 

8  Pennsylvania  v.  Roy,  102  U.  S.  451 ;  Beams  v,  Chicago  eta  R.  R. 
Co.  68  Iowa,  150 ;  Drelss  v.  Frledrlch.  57  Tex.  70;  GhJoBgo  v.  (VBren- 
nan,  65  IlL  100 ;  Shaw  v,  Boston  eta  R.  R.  Corp.  8  Gray,  4&. 

4  Baltimore  &  Ohio  R.  R.  Co.  v.  Sherman,  80  Qiatk  9UL  Oompare 
Donaldson  v.  Miss.  etc.  R.  R.  Ca  18  Iowa,  280. 

6   Mlnick  V.  Troy,  10  Hun,  268. 

6   Homes  v,  Ashfleld,  00  Mass.  540 


655  DAMAGES.  g  420 

§  420.    Measure  of,  in  actioxu  for  death  of  husband  or 
parent. — The  general  rule  is  that  inactions  under  the 
statute  for  damages  for  the  death  of  a  husband  or 
parent,  the  sum  to  be  recovered  is  the  pecuniary  loss 
suffered  by  the  plaintiff;  nothing  is  to  be  given  by  way 
of  a  solatium.^    In  California,  however,  it  has  been  held 
that  the  relation  existing  between  the  husband  and  wife 
may  be  taken  into  consideration,  and  the  damage  sus- 
tained from  the  loss  of  her  society  recovered ; '  and  that 
evidence  that  the  deceased  was  a  kind  and  good  father 
was  admissible.'    The  amount  should  include  not  oniy 
the  present  but  also  the  future  pecuniary  loss  tliat  will  be 
sustained  by  the  plaintiff  in  consequence  of  the  death,* 
The  proper  estimate  is  the  amount  the  deceased  would 
probably  have  earned  during  the  time  he  might  rea- 
sonably have  been  expected  to  live.^    In  ascertaining 
this,  regard  must  be  had  to  the  capacity  and  disposition 
of  the  deceased  to  labor  and  to  save ; '  to  his  age,  occupa- 
tion, bodily  health,  ability  to  earn,  habits  of  living,^  suc- 
cess in  business ;  ^  but  ^  *  opportunities  of  acquiring  wealth 
or  fortune  by  change  of  circumstances  in  life  "  are  not  to 
be  considered ;  •  regard,  however,  may  be  had  to  his 
business,  property,  and  i)ecuniary  prospects.**^  The  jury 
should  Inquire  what  would  be  the  reasonable  support  for 
the  wife  according  to  the  circumstances  in  the  life  of  the 
husband  as  they  existed  at  his  death,  and  as  they  may 
be  reasonably  supposed  to  exist  in  the  future.^^    In  an 
action  by  the  widow  and  children,  the  plaintiffs  have 
an  interest  in  the  deceased's  life  to  the  extent  of  their 
support  at  least,  though  he  was  largely  indebted  at  the 
time  of  his  death."    The  jury  are  not  to  consider  that 
the  minor  children  had  no  other  means  of  support.^' 
In  Illinois,  if  the  next  of  kin  were  not  dependent  upon 
the  deceased,  they  can  only  recover  nominal  damages.'* 
The  physical  sufferings  endured  by  the  deceased  are  not 
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•to  enter  into  the  estimate  of  damages.^^  The  damages  a 
widow  is  entitled  to  recover  is  tJie  value  of  her  support 
and  protection,  and  the  support  and  education  of  her 
children.^*  It  has  been  held  that  the  jury  should  add 
to  the  value  of  the  deceased's  earnings,  the  value  of  his 
services  in  the  superintendence,  attention  to  and  care 
of  his  family,  and  the  education  of  his  children ;  ^^  that 
the  *^  pecuniary  injury,*'  the  statute  having  set  no 
bounds  as  to  the  sources  thereof,  might  Include  such  as 
arise  from  the  loss  of  personal  care,  intellectual  culture, 
or  moral  training  which  would  have  been  received  had 
the  deceased  lived.^^  But  the  training  and  instruction 
by  the  deceased  of  his  children  are  proper  elements  to 
be  considered  only  when  there  was  evidence  that  the 
deceased  was  fitted  by  nature,  education,  or  disposition 
to  furnish  them  instruction,  or  moral,  physical,  or  in- 
tellectual training.^'  The  necessary  funeral  expenses 
are  a  proper  item  of  damage  if  the  plaintiff  is  responsi- 
ble for  them.*  The  jury  must  not  consider  that  the 
plaintiff  as  next  of  kin  is  entitled  to  the  property  of  the 
deceased  by  reason  of  his  dcath.^^  In  an  action  by  a 
child  for  the  homicide  of  its  mother,  tlie  measure  of 
damages  being  the  support  of  the  child  tUI  its  majority, 
they  should  be  reckoned  from  the  time  of  the  death, 
and  not  from  the  time  of  the  injury.22  Interest  is 
allowed  in  New  York.®  In  the  absence  of  statute  it  is 
error  to  instruct  the  jury  that  they  should  add  interest 
to  whatever  amount  of  damages  they  might  find  at  the 
date  of  the  homicide.  Whether  interest  should  be  added 
to  the  actual  damages  is  wholly  a  question  for  the  jury." 

1  Holmes  v.  O.  &  C.  By.  Co.  6  Sawy.  262  ;  Chicaero  t;.  Major,  18  IlL 
849 ;  Chicago  etc.  R.  R.  Co.  v.  Harwood,  80  111.  88 ;  Kansas  Pac.  Ry. 
Co.  V.  Cutter,  19  Kan.  83 ;  Pennsylvania  R.  R.  Co.  v.  Vandeveer,  36 
Pa.  St.  298  ;  Penn.  R.  R.  Co.  v.  BuUer,  67  Pa.  St.  335 ;  Mansfield  Coal 
otc.  Co.  V.  McEnery,  91  Pa.  St.  185 ;  86  Am.  Rep.  662 ;  Catawiasa  R.  R. 
Co.  V.  Armstrong,  62  Pa.  St.  282 ;  Pennsylvania  R.  R.  Co.  w.  Robio- 
son,  44  Pa.  St.  175;  Lehman  v.  Brooklyn.  29  Barb.  234;  Oldfield  v. 
Harlem  B.  R.  Co.  14  N.  Y.  810 ;  TUley  v.  Hudson  R.  B.  Co.  29  N.  Y. 
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262  ;  Hooghklrk  v.  Del.  &  H.  Canal  Ck).  63  How.  Pr.  328 ;  East  Tenn.* 
etc.  R.  K.  Co.  V.  Tipplns,  10  Lea,  58 ;  Nasbville  etc.  R.  R.  Co.  v. 
Stevens,  9  Ilelsk.  12;  Collins  v.  East  Tenn.  R.  R.  Co.  9  Helsk.  841 ; 
Steel  V.  Kurtz,  28  Ohio  St.  191 ;  Burton  v.  W.  <fc  W.  R.  R.  Co.  82  N.  C. 
504. 

2   Beeson  v.  Green  Mt.  etc.  Mln.  Co.  57  Cal.  20. 

8    Cook  V,  Clay  St.  HUl  R.  R.  Co.  GO  Cal.  G04. 

4  Raflferty  v.  Buckman,  46 Iowa,  105 ;  Oldfiekl  v.  Harlem  R.  R.  Co. 
14  N.  Y.  310 ;  Tilley  v.  Hudson  R.  R.  Co.  29  N.  Y.  252 ;  Hooghkiik  v. 
Del.  &  H.  Canal  Co.  63  How.  Pr.  328. 

5  Penn.  R.  R.  Co.  v.  Butler,  57  Pa.  St.  335  ;  Mansfield  Coal  etc.  Co. 
r,  McEnery,  91  Pa.  St.  185 ;  36  Am.  Rep.  662  ;  Kansas  Pac.  R.  R.  Co.  v, 
liundln,  3  CaU  91 ;  Denver  etc.  Ry.  Co.  v.  Woodward,  4  Cal.  94 ;  Heyer 
V.  Salsbury,  7  111.  App.  9^ 

6  Holmes  v,  O.  etc.  Ry.  Co.  6  Sawy.  262. 

7  Kansas  Pac.  Ry.  Co.  v.  Lundln,  3  Cal.  04  ;  Denver  etc.  Ry.  Co.  v. 
Woodward,  4  Cal.  94  ;  Mansfield  Coal  etc.  Co.  v.  McEnery,  91  Pa.  St. 
185  ;  iiS  Am.  Rep.  682 ;  Baltimore  etc.  R.  R.  Co.  v.  State,  24  Md.  271 ; 
Burton  v.  W.  &  W.  R.  R.  Co.  82  N.  C.  504. 

8  Shaber  v.  St  P.  etc.  Ry.  Co.  28  Minn.  108. 

9  Mansfield  Coal  etc.  Co.  v.  McEnery,  91  Pa.  St  185 ;  86  Am.  Bep. 
662. 

10  Kansas  Pac.  Ry.  Co.  v.  Cutter,  19  Kan.  83. 

11  Macon  etc.  R.  R.  Co.  t'.  Johnson,  38  Qa.  400.  See  Baltimore  etc 
B.  R.  Co.  V.  State,  24  Md.  271. 

12  Pa.  R.  R.  Co.  V.  Henderson,  51  Pa.  St  315. 

13  Heyer  t>.  Salsbury,  7  111.  App.  93. 

14  Chicago  etc.  R.  R.  Co.  v.  Sweet,  45  lU.  197  ;  Chicago  etc.  R.  R.  Go. 
V.  Shannon,  43  111.  888. 

15  Southern  Cotton  Press  Co.  v.  Bradley,  52  Tex.  587 ;  Donaldson  v. 
Mississippi  etc.  R.  R.  Co.  18  Iowa,  280 ;  Kennedy  v.  Standard  Sugar 
Bef.  125  Mass.  90 :  Moran  v.  Hollings,  125  Mass.  93.  See  Muldowney 
V.  111.  Cent  R.  R.  Co.  36  Iowa,  462. 

16  Castello  V.  Landwher,  28  Wis.  622. 

17  Baltimore  etc.  R.  R.  Co.  v.  Wightman,  29  Gratt  481.  See  Mat- 
thews I'.  Warner,  29  Gratt  570. 

18  Mclntyre  v.  N.  Y.  Cent  R.  R.  Co.  37  N.  Y.  287  ;  8.  C.  85  How. 
Pr.  36. 

19  Illinois  Cent  R.  R.  Co.  t;  Weldon,  52  111.  290 ;  Chicago  etc.  R.  R. 
Co.  V.  Austin,  69  111.  426. 

.  20    Murphy  v,  N.  Y.  Cent.  etc.  R.  R.  Co.  88  N.  Y.  445. 

21  Terry  v.  Jewett,  17  Hun,  895. 

22  Atlanta  &  W.  P.  R.  R.  Co.  v.  Venable,  67  Ga.  697.  See  Cook  v. 
N.  Y.  Cent  etc.  R.  R.  Co.  17  N.  Y.  Supr.  426. 

23  Cornwall  v.  Mills,  44  N.  Y.  Super.  45. 

24  Central  B.  R.  Co.  v.  Sears,  66  Ga.  499. 

i  421.  Measure  of,  in  aotions  by  hnBband  for  death  of  or 
iignry  to  wife.  —  In  an  action  by  a  husband  to  recover 
damage9  for  an  injury  to  his  wife,  damages  may  be  re« 
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covered  for  the  loss  of  the  wife's  services,  and  for  the 
expenses  inoorred  by  the  husband. hi  her  onre.^  He 
may  recover  the  sum  paid  for  the  necessary  labor  sub- 
stituted for  the  ordinary  services  of  the  wife,  and  for  his 
own  services  in  attending  upon  her.'  If  the  condition 
of  the  wife  is  snoh  at  the  time  of  the  trial  as  to  disable 
her  for  the  future  and  require  further  expense  for  medi- 
cal and  surgical  treatment,  the  Jury  may  give  damages 
for  the  prospective  expenses  and  loss  of  services.*  But 
an  instruction  that  the  Jury  might  consider  the  prob- 
able shortening  of  her  life,  and  also  the  future  medical 
expense,  and  the  loss  to  him  of  her  future  labor,  is 
properly  refused.*  An  instruction  that  the  jury  might 
consider  the  loss  sustained  by  the  deprivation  of  '^  regu- 
lar attendance,  services,  and  comfort  of  his  wife's 
society"  is  proper,  the  comfort  cannot  be  separated 
from  the  services.^  The  word  **  service ''  *^  implies  what- 
ever of  aid,  assistance,  comfort,  and  society  the  wife 
would  be  expected  to  render  to  or  bestow  upon  her  hus- 
band under  the  circumstances,  and  in  the  condition  in 
which  they  may  be  placed,  whatever  those  may  be."* 
The  service  of  a  wife  13  more  peculiarly  valuable  than 
that  of  a  hireling ;  the  frugality,  industry,  usefulness, 
attention,  and  tender  solicitude  of  a  wife  and  the  mother 
of  children  surely  make  her  services  greater  than  those 
of  an  ordinary  servant,  and  therefore  worth  more. 
Tliese  elements  are  not  to  be  excluded  from  the  con- 
sideration of  a  Jury  in  making  a  mere  money  estimate 
of  value  J  Thus,  it  has  been  held  that  in  estimating  the 
wife's  services  with  reference  to  their  money  valae 
the  jury  may  consider  whether  or  not  the  deceased  was 
an  educated  and  amiable  woman.*  Nothing  is  allow- 
able for  the  sufferings  of  the  deceased,  nor  the  wounded 
feelings  of  the  plaintiff.*  In  an  action  by  a  husband  for 
his  wife's  death,  it  is  not  improper  for  the  judge  to 
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charge  tliat  in  estimating  the  pecuniary  injury  they 
may  take  into  consideration  the  nurture,  instruction, 
and  physical,  moral,  and  intellectual  training  which  the 
mother  gives  to  the  children.^<^  In  such  a  case  there  is 
no  sufficient  legal  reason  for  limiting  the  damages  to  the 
minority  of  the  children,  if  the  jury  are  legally  per- 
suaded they  will  be  continued  after  that  period.^^  In 
an  action  by  a  father,  evidence  in  relation  to  the  capacity 
of  the  mother  to  transact  business  and  make  money  is 
proper  as  aiding  the  jury  in  arriving  at  a  correct  result 
in  regard  to  the  pecuniary  benefit  which  the  mother 
was  to  her  children,  and  her  capacity  to  bestow  such 
training  and  education  as  would  be  pecuniarily  service- 
able to  the  children  in  after  life.^* 

1  Hopkins  V,  Atlanta  etc.  R.  B.  Ck>.  %  N.  H.  0 ;  Hoard  v.  Peck,  SB 
Barb.  202 ;  Hyatt  v.  Adams,  10  Mlch.  180  ;  Mewhlrter  v.  Hatten,  42 
Iowa,  2S8 ;  Mowry  v.  Chancy,  4S  Iowa,  eoo ;  Osgood  v.  JLyon  etc.  R.  B. 
Co.  130  Mass.  481 

2  Lindsay  v.  Danville,  46  Vt  141 

3  Hopkins  v.  Atlantic  etc.  B.  B.  Ck>.  86  N.  H.  (1^ 

4  Oolby  «.  InbabltantB  of  Wiscasset,  61  Me.  aoi 
fi    Oregin  «.  B.  C.  B.  B.  Co.  19  Hon,  SO. 

6  Cool^  Torts,  S2I. 

7  Pennsylvania  B.  B.  Oo. «.  Goodman,  62  Pa.  Bt  829. 

8  Green  v.  Hudson  etc  B.  B.  Co.  »2  Barb.  25. 

9  Pennsylvania  B.  B.  Co.  tf.  Goodman,  62  Pa.  St  829.  CompaM 
Smith  V.  Overby,  89  Ga.  20. 

10   Tllley  V.  Hadson  B.  B.  B.  Co.  29  N.  Y.  282. 

U   TUleyv.  Hudson  B.B.B.  Co.  29  N.T.2S2. 

U  Tllley  «.  Hudson  B.B.B.  Co.  29  N.T.  282. 

2  428.  Xearare  of,  in  aetions  by  parent  or  administrator 
for  ii^jary  to  or  death  of  child. — In  an  action  by  a  father 
for  an  injury  to  or  the  death  of  a  child,  the  damages  are 
to  be  measured  by  the  actual  i)ecuniary  loss ;  the  value 
of  the  services  lost  on  account  of  the  injury,  together 
with  the  expenses  incurred  in  procuring  medical  attend- 
ance for  the  child,  and  other  necessary  expenses.^  As 
some  of  the  oases  have  exactly  put  it,  in  an  action  for  a 
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child*s  death  the  measure  is  the  probable  amonnt  of  its 
earnings  daring  its  minority,  together  with  the  expenses 
incurred  on  account  of  Its  sickness,  less  the  necessary 
expenses  of  raising  and  maintaining  it.'  The  parent's 
damages  are  not  confined  to  the  loss  of  his  services  down 
to  the  trial,  but  include  all  such  prospective  as  mast 
necessarily  follow  from  tho  injury.*  Only  the  necessary 
medical  expenses  can  be  recovered,  not  money  volun- 
tarily expended  in  obtaining  treatment  to  remove  scars 
or  disfigurements  resulting  from  the  wounds.*  The 
j)lalntiflf  may  recover  for  his  own  loss  of  time  spent  in 
nursing  the  child.*  The  plaintiff's  neglect  of  liis  busi- 
ness during  the  child's  illness  is  to  be  considered.* 
The  expenses  of  the  sickness  of  the  mother  caused  by 
her  grief  have  been  held  proper  items  of  special  dam- 
ages.^ In  Virginia*  and  California,'  damages  for  pa- 
rental distress  are  allowable.  The  damages  are  not 
limited  to  such  a  sum  as  would  produce  an  annuity 
equal  to  the  sum  usually  contributed  by  the  son  to  the 
mother  for  her  support  during  the  probable  duration  of 
her  life,  but  if  the  circumstances  justify  it,  the  jury  may 
find  for  a  less  or  greater  sum  than  the  deceased  had  for- 
merly furnished  to  his  mother,  which  might  be  infla- 
enced  by  the  increasing  prospective  wants  of  the  mother, 
and  the  increasing  ability  of  the  son  to  administer  to  her 
necessities.^**  Where  the  child  was  too  young  to  earn 
anything,  the  loss  sustained  by  its  parents  by  the  loss  of 
its  services  is  a  matter  of  conjecture,  and  the  testimony 
of  witnesses  is  unnecessary.^^  The  father  presumably 
sustains  loss  from  the  death  of  his  minor  child.^'  It  is 
not  indispensable  that  there  should  be  proof  of  actual 
services  of  pecuniary  value,  nor  that  any  witnesses 
should  express  opinions  as  to  the  value  of  such  serv- 
ices." Absence  of  proof  of  any  special  pecuniary  dam- 
age resulting  from  the  death  will  not  justify  a  nonsuit." 


Id  an  action  for  the  death  of  a  girl  of  t«n,  the  plaintiffs 
shonld  ehow  their  droumstanoes  and  condition  ho  as  to 
ra&e  a  reasonable  preaamption  that  they  might  need 
and  receive  aid  from  the  daughter  after  her  minority." 
Evidence  that  the  plaintiff  waa  the  mother,  next  of  liin, 
and  dependent  for  support  upon  the  deceased,  U  admis- 
sibteaaaffectingtheomonntrecoverable."  Evidence  of 
the  general  nature  of  the  employment  of  the  decedent's 
father  is  competent,  and  the  Jury  may  conaider  its 
probable  effect  in  determining  the  pursuits  of  the  de- 
cedent." The  damages  may  l>e  enhanced  by  proof  of 
the  deceased  'a  personal  characteristics,  qualities,  mental 
and  physical  napacitieato  render  service,  and  hla  habits 
of  Indnstry.u  Evidence  of  the  mother's  state  of  heallh 
la  not  admissible  in  her  action  for  damages."  Letters 
-written  by  a  son  to  tala  fatlier  tending  to  show  his  affec- 
tion and  good  intentions  totvard  bis  father  and  family 
are  inadmissible.*  In  an  action  by  the  administrator 
ot  an  Infant  for  the  loss  to  bis  estate,  the  damages  are 
limiled  to  those  accruing  to  his  estate  after  be  attained 
.bis  majority ; "  but  notwithstanding  this  limitation  sub- 
stantia damages  may  be  recovered." 

ii.  Gulf  ecp.  By.  Co.  «  Tex. 


a.  R.aco.aeN.  y.4i 


An.  us. 

7   FoMv  Hunnw,  10 Wand. Iia 
-     B  BkII.AO.  R.B.CO.K.  XoelL.3aontt.3 
.      s  FAlrcblld  V.  CbL  6la«e  Co.  13  Csl.  m. 
InCEBIHa  Neo.— ss. 
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10  International  etc.  R.  B.  Co.  v.  Kindred,  87  Tex.  49L 

11  Little  Rock  etc  By.  Co.  v.  Barker,  39  Ark.  491. 

12  Bockf ord  etc.  R.  R.  Go.  v.  Delaney. 82  IlL  U6 ;  Chlcagov.  Hosing, 
8S  lU.  204 ;  Chicago  v.  Scholten,  75  nL  488. 

IS  Chicago  V.  Scholten,  76  111.  4e8i. 

14  Gorham  v.  N,  Y.  Cent.  R.  R.  Co.  2S  Hon,  441 

15  Potter  V.  Chicago  etc.  R.  R.  Co.  22  Wla.  SIL 

16  Chicago  V.  Powers,  42  111.  188. 

17  Walters  v.  Chicago  etc  R.  R.  Co.  41  Iowa,  7L 

18  Chicago  V.  Scholten,  75  111.  468.    ComiM0eFa.R.R.Co.v.  Adams 
1^  Fa.  St.  489. 

19  Benton  v.  C.  R.  I.  etc.  R.  R.  Co.  56  Iowa,  496. 

20  Qnlnn  v.  Power,  29  Hun,  181L 

21  Lawrence  v.  Blmey,  40  Iowa,  177 ;  Walters  v.  Chicago  etc  R.  R* 
Co.  SB  Iowa,  458. 

22  Walters  v.  Chicago  etc  R.  R.  Co.  41  Iowa,  7L 

I  428.  Lifo  tablei,  admisiiWlity  of.— In  an  action  for 
a  permanent  personal  injury  or  for  a  death,  standard 
life  tables,  such  as  the  Carlisle  or  Northampton  tables, 
are  admissible  in  evidence  to  show  the  reasonable  ex- 
pectancy of  life  of  the  plaintiff,  or  the  deceased.^  Tables 
proved  to  have  been  used  by  a  life  insurance  company 
by  one  who  has  been  in  the  business  for  years,  though 
not  claiming  to  be  an  expert  as  to  the  tables,  are  admis- 
sible to  show  the  probabilities  of  the  duration  of  life.' 

1  McDonald  v.  Chicago  etc  R.  R.  Co.  26  Iowa,  12^ ;  Walters  v. 
Chicago  etc.  R.  R  Co.  41  Iowa,  71 ;  Banter  v.  N.  Y.  Cent,  etc  R  R. 
66  N.  Y.  SO ;  Simonson  v.  Chicago  etc.  R.  R.  Co.  49  Iowa,  87 ;  Atlanta 
etc  R.  R  Co.  t).  Johnson,  66  Qa.  259. 

2  Central  R.  R.  Co.  v.  Richards,  62  Oa.  SM. 

J  484.  Excesfive,  in  aettoni  for  personal  injury.— The 
verdict  should  not  be  disturbed  on  the  ground  of  ez* 
cessive  damages,  unless  the  amount  is  so  large  tA 
to  indicate  passion  or  prejudice.^  Four  thousand  five 
hundred  dollars  where  the  plaintiff  was  ineapacited 
from  labor  for  two  years,  and  would  probably  be  in- 
eapacited in  the  future ;'  ^2*000  where  the  plaintiff  was 
so  permanently  injured  as  to  be  prevented  from  pOTBu- 
ing  his  usual  avocation;*  {12,000  where  the  plaintifl 
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was  unable  to  attend  to  his  business  for  some  months, 
suffered  great  pain,  was  compelled  to  pay  large  doctor's 
bills,  and  was  permanently  injured;^  $16,000  where  a 
young  man  of  thirty  was  permanently  disabled,  and 
deprived  of  an  employment,  having  a  regular  system 
of  promotions ;  ^  $15,695  where  the  plaintiflf  was  per- 
manently injured  and  deformed;*  $708  where,  the 
'plaintiff  was  unable  to  work  for  some  time,  and  had 
■not  regained  his  full  working  power  at  the  time  of  the 
trial,  two  years  after,  and  it  was  doubtful  if  he  would 
«ver  do  so,^  are  not  excessive  verdicts.  Six  thousand 
dollars  was  held  excessive  for  an  injury  not  permanent, 
depriving  a  woman  temporarily  of  the  opportunity  of 
makhig  nine  dollars  a  week ;  ^  but  $9,500  for  painful  per- 
sonal injuries;'  $9,000  for  a  laborer  suffering  great  pain, 
and  sustaining  permanent  injury  ;^°  $1,625  for  a  woman 
of  fifty-fonr  who  sustained  internal  injuries ; "  $5,000  to 
one  who  suffered  great  pain,  and  was  an  invalid  to  the 
time  of  the  trial  five  years  after ; "  $2,750  for  a  dislocation 
of  the  hip-joint,  and  a  fi*acture  of  one  of  the  spinal  verte- 
"brse ;"  $7,500  where  the  vertebrae  were  fractured  result- 
ing in  paralysis  of  the  lower  extremities  ;  ^*  $8,958  for  a 
permanent  injury  to  the  spine ;  ^*  $30,000  where  a  strong 
man  had  his  spine  injured,  causing  paralysis  ;*«  $3,500 
wliere  the  plaintiff  had  his  arm  and  leg  broken,  his  col- 
lar-bone broken,  and  his  spine  injured,"  are  not  so  exces- 
sive that  they  will  be  set  aside.  Three  thousand  dollars 
is  not  excessive  where  the  eye-sight  was  destroyed ;  '* 
but  $5,000  whore  the  injury  was  the  temporary  loss  of 
sight  in  one  eye,^®  and  $5,525  where  an  eye  was  seriously 
injured,  and  the  face  was  lacerated,^  were  regarded  as 
excessive  ;  $700  where  there  was  a  loss  of  hearing,^*  and 
$5,000  where  it  was  doubtful  whether  an  incurable  dis- 
ease of  the  lungs  had  not  resulted, ^^  are  not  excessive ; 
^1,500  where  the  plaintiff  injured  one  of  his  legs  seri- 


i  484  DAMAGES.  664 

ously,"  and  |4,500  where  the  plajntiff  was  crippled  for 
life,**  and  |1,841  for  breaking  a  leg,*  were  held  not  too 
large ;  but  f  14,883,»f4,000,«  f  10,000,«  36,000,»  and  ^,500,» 
for  a  broken  or  fractured  leg  have  been  regarded  as 
excess! ve ;  ^,000,"  and  ^,000,"  for  a  fractured  thigh, 
$2,000  for  a  broken  hip-bone,**  $1,750  for  an  injury  to 
the  knee,'*  $4,000  for  a  fracture  of  the  patella  of  the 
left  knee,"  are  not  too  much ;  but  $1,525,»«  and  $2,200,*^ 
for  a  sprained  ankle  are  excessive;  fl  1,000,^  $15,000,* 
for  the  loss  of  a  leg  with  other  Injuries,  $10,000  for 
the  loss  of  a  foot,*^  are  not  excessive ;  but  $5,875  for 
the  loss  of  the  plaintiff's  toes  not  incapacitating  him 
from  work  is ;  *^  $1,000,** $1,500,«  and  $3,000,**  for  a  broken 
or  fractured  arm ;  $4,500,**  $3,200,*^  for  the  loss  of  an  arm, 
and  $22,250  for  the  loss  of  an  arm  accompanied  with 
the  loss  of  the  use  of  the  other,  and  impaired  health 
and  memory ;  *'  $1,000  for  the  loss  of  a  hand,*^  and  $4,500 
for  the  permanent  disablement  of  a  hand,**  are  not  ex- 
cessive ;  but  $4,500  for  a  fractured  arm ;  ^  $6,500  for  the 
loss  of  a  thumb  and  finger ; "  $5,000  for  a  deformity  in 
the  right  hand,*^  and  $8,000  for  the  loss  of  a  hand  when 
there  is  ground  for  belief  that  the  plaintiff  contributed 
to  the  injury,  and  there  was  no  evidence  as  to  his 
former  or  present  capacity  for  labor  or  of  his  ordinary 
earnings,  are  excessive;^  $5,000  where  a  contusion  of 
the  scalp  and  chest  were  received  is  not  exorbitant.^ 

1  Hayne  New  Trial  and  Appeal,  {  9fi. 

2  Cnrtlss  v.  Rochester  etc.  B.  R.  Co.  20  Barb.  283L 
Hay  ward  v.  Merrill,  94  111.  849. 

4   Bockwell  v.  Third  Ave.  B.  B.  Co.  64  Barb.  438. 
6   Belair  v.<X  A  N.  W.  B.  Go.  48  Iowa,  062. 

6  Schultz  V.  Third  Ave.  B.  B.  CX>.  46  N.  V.  Super.  211. 

7  Aurora  v.  HlUman,  90  III.  61. 

8  Langley  v.  Sixth  Ave.  B.  B.  Co.  48  N.  Y.  Super.  542. 

9  Oampbell  v.  Portland  Sugar  Ck>.  62  Me.  6B2. 
10   Deppe  V.  Chtcfago  etc.  B.  B.  Co.  88  Iowa,  602. 
U    Stevens  v.  £.  A  N.  A.  B.  Co.  66  Me.  74. 
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12  Chicago  V.  Langlaas.  06  HI.  an. 

13  Sonfe  V.  Fulton,  34  Wis.  608. 

14  Chicago  V.  Hen,  87  HL  54L 

15  IlUnols  Cent.  B.  R.  Co.  v.  Parks,  88  111.  STSL 

16  Harrold  v.  N.  T.  Elev.  B.  B.  Co.  24  Hun,  184. 
J7  Klntts  V.  St  LoDJs  etc.  By.  Co.  75  Mo.  642. 

18  New  Jersey  B.  B.  etc.  Co.  v.  West,  32  N.  J.  L.  91. 

1»  Tlnney  v.  N.  J.  S.  Co.  6  Lans.  507 ;  S.  C.  12  Abb.  Pr.  N.  &  !• 

90  Gleason  v.  Bremen,  60  Me.  222. 

SI  Davis  V.  Central  R.  B.  Co.  60  Qa.  SM. 

"22  Schafer  v.  Gilmer,  13  Nev.  SSa 

.23  Garlick  t'.  Pella,  53  Iowa,  646. 

"24  Kelsey  v.  Hoy,  84  Ind.  189. 

28  tShettv.  Huntington,  16  W.  Va  807. 

.    26  Boothwestern  B.  B.  Co.  v.  Singleton,  66  Ga.  288. 

27  Lombard  v.  Chicago  etc.  B.  B.  Co.  47  lowu,  494. 

28  Union  Pac.  B.  B.  Co.  v.  Hause,  1  Wyoming,  27 ;  Chicago  Wert 
3Xv.  By.  Co.  V.  Haviland,  12  111.  App.  661. 

20  Clapp  t'.  Hudson  River  B.  B.  Co.  19  Barb.  461. 

ao  Chicago  etc.  B.  B.  Co.  v.  Payzant,  87  111.  125. 

a  Danville  etc.  Co.  v.  Stewart,  2  Met.  119. 

82  Ohicago  City  By.  Co.  v.  Mumlord,  97  111.  860. 

88  WestervlUe  v.  Freeman,  66  Ind.  255. 

84  Georgia  Southern  B.  B.  Co.  v.  Blgelow,  68  Ga.  2191 

SB  Chicago  V.  Crocker,  2  111.  App.  279. 

86  Chicago  etc.  B.  B.  Co.  v.  Dunn,  52  111.  45L 

87  Kolb  V.  O'Brien,  86  111.  210. 

88  Bug  V.  Chicago  otc.  By.  Co.  60  Wis.  410. 
80  Solen  v.  Va.  etc.  B.  H.  Co.  18  Nev.  106. 

40  Bowers  v.  U.  P.  B.  B.  Co.  6  West  C.  Bep.  728. 

'    41  Chicago  etc.  R.  B.  Co.  v.  McKean,  40  111.  218. 

42  Chlcagot>.  Jones,  66  111.  849. 

48  Benedict  v.  Fond  du  Lac,  44  Wis.  tfS. 

44  Western  etc.  B.  B.  Co.  v.  Drysdale,  51  Ga.  644. 

46  Mentz  v.  Second  Ave.  B.  B.  Co.  2  Rob.  (N.  Y.)  886. 

46  Ottowa  V.  Sweely,  65  IlL  484. 

47  Bhaw  V.  Boston  etc  B.  B.  Co.  8  Gray,  48. 

.    48  McMillan  V.  Union  etc.  B.  Works,  6  Mo.  App.  484. 

40  Scbultz  V.  Chicago  etc.  By.  Co.  48  Wis.  375. 

00  Chicago  West  Dlv.  By.  Co.  v.  Hughes,  87  IlL  04. 

91  Kansas  Pac  By.  Co.  v.  Peavey,  29  Kan.  160. 
82  Union  etc.  B.  Co.  v.  Hand,  7  Kan.  880. 

68  Murray  v.  Hudson  Blver  B.  B.  Co.  4Rr  Barb.  UO, 

64  Houston  etc.  By.  Co.  Boehm,  67  Tez.  162. 
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2  4S5.  £zo6B8ive,  in  actions  for  deatli,  genarally. — Two 
thousand  five  hundred  dollars,'  and  ^,000,'  in  favor  of  s 
husband  for  the  death  of  his  wife  have  been  held  not 
excessive,  but  $8,000  for  the  death  of  a  wife  and  infant  in 
a  stage  accident  was  so  regarded ;  >  9^,000,^  $3,000,'  and 
|1,000,*  for  the  killing  of  the  plaintiff's  husband,  is  not 
excessive ;  $4*^00  for  killing  a  laborer,  sixty  years  old, 
of  good  health  and  industrious  habits,  is  not  excessive  ;^ 
$5,000  for  killing  a  man  twenty-one  years  old,  without 
wife  or  child,  earning  $25  a  month,  and  leaying a  father, 
mother,  sister,  and  two  brothers,  is  excessive.^  Where 
a  woman  was  fifty  years  old,  and  her  services  oom« 
manded  one  dollar  a  day  over  her  board,  and  ahe  died 
injtestate  leaving  a  small  property,  and  all  her  ohUdren 
were  over  age  and  had  left  her,  $3,500  is  exoewdve,* 

1  Cregin  v.  Brooklyn  C.  R.  B.  Co.  18  Han,  888 

2  Hobb  V.  Eastern  R.  R.  Co.  66  Me.  872. 

3  Sherman  v.  Western  Stage  Co.  24  Iowa,  SIS, 

4  Cook  V.  Clay  St.  Hill  R.  R.  Co.  60  CaL  6M. 

6  Illinois  Cent  R.  R.  Co.  v.  Hoffknan,  67  lU.  287. 

6  Ohlles  v.  Brake,  2  Met  (Ey.)  146L 

7  Walter  v.  Chicago  etc.  R.  R.  Co.  89  Iowa,  38. 

8  Blerbaaer  v.  N.  Y.  Cent  etc  B.  R.  Co.  15  Hun,  S60L 

9  Mclntyre  v.  N.  Y.  etc.  B.  B.  Co.  47  Barb.  516. 

J  426.  Excessive,  in  acUoni  by  parent  for  loes  of  ehild. — 
Five  thonsand  dollars  in  favor  of  a  blind  and  helpless 
mother  for  the  death  of  a  son  upon  whom  she  largely 
depended,!  $2,000  where  a  son  was  nineteen,*  $3,600  for  a 
child  of  five,  $1 ,235  of  which  the  plaintiff  remitted,"  $5,000 
where  the  plaintiff's  wife  was  injured  and  his  daughter 
a  bright  healthy  child  of  six  was  killed  in  the  same  aod- 
dent,*  and  $8,000  for  a  child  of  two,^  have  not  been  re- 
garded as  excessive.  On  the  other  hand,  $1,800  for  an 
infant  child,*  $1,500  for  a  child  of  four,?  $3,775  for  a  chUd 
of  ten,8  $4,500  for  a  child  of  five,*  and  $9,000  where  there 
is  no  evidence  to  show  the  value  of  the  deceased's,  a 
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son's  life,  are  excessive ;  i<>  $10,000  for  the  death  of  a 
switchman  should  be  set  aside  where  it  appears  that 
the  next  of  kin  was  a  mother  in  comfortable  oiroam- 
stances  who  had  derived  no  profit  from  the  earnings  of 
her  son,  and  was  not  likely  to  profit  by  his  earnings 
had  he  lived.^^ 

1  Erwin  V.  Neveralnk  Steamboat  Co.  23  Han,  678. 

2  Hoaston  etc.  Ry.  Ck>.  v.  Miller,  49  Tez.  822. 

8  Little  Bock  etc.  Ry.  Co.  v.  Barker,  39  Ark.  491. 

4  Hooghldrk  v.  Del.  etc.  Canal  Co.  63  How.  Fr.  828 :  8.  C.  28  Hon* 
407,  U  Abb.  N.  a  72. 

5  Texas  Pac  Ry.  Go.  v.  O'Donnell,  58  Tex.  27. 

6  Fa.  Co.  V.  Ully,  78  Ind.  2S2. 

7  Lehman  v.  Brooklyn,  29  Barb.  234. 

S  Potter  V.  Chicago  B.  R.  Co.  22  Wis.  615. 

9  Little  Rock  A  F.  &  By.  Oo.  v.  Barker,  38  Ark.  880 
10  Houston  A  T.  C.  By.  Oo.  v.  Cowser,  57  Tex.  288. 
U  Aicbison etc. B.B.OO. V.Brown, 26 Kan. 443. 
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[Beferences  are  to  sectlona.] 

Abatfiiment,  of  action  on  death,  J  3d3. 
Almtme&ti,  of  bridge,  duty  as  to,  70,  77. 
Aceidenti,  similar  accidents,  eviaence  of,  406. 

are  not  negligence,  4. 

turnpike  corporations  not  liable  for,  8S2, 

combination  of,  and  negligence,  4. 
Ackaowledgmeat,  notary's  negOgenoe  in  taking,  227. 
Actions,  form  of.    See  Pi^EADiNa. 

death,  actions  for.    See  Death. 

by  parent  or  child.    See  Parent  and  Child. 

by  husband  or  wife.    See  Husband  and  Wife. 

by  executors.    See  Death. 

pleading  in.    See  Pleadino. 

parties  m  action  for.    See  Parties. 

joinder  of  actions  for  negligence,  396. 
Acts  tif  God.    See  Carriers  of  €kx)Ds. 

injury  to  bridge  by,  69,  notes  9,  2S. 
Administrators.    8ee  Executors  and  Administrators. 
A^'oining  owner,  falling  of  building  on  property  of, 
314. 

rights  and  liabilities  regarding  highways.     See 
Highways. 

x:ight8  and  liabilities  regarding  railroads.   See  Baiij- 
roads. 
Ajent,  liability  of,  224. 

trustee's  liability  for,  881. 

owners  of  tow,  Bability  for  acts  of.  875. 

negligence  of,  is  imputed  to  prinoipal,  27. 

notice  to,  is  notice  to  princiiMil,  83. 
Agisters,  bound  to  ordinary  care,  64. 

escape  of  cattle,  64. 

loss  of  horse  does  not  show  negligence,  64. 

burden  of  proof  in  action  by  and  against,  64. 

is  liable  for  trespasses  of  animals,  34. 
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Amandmcnt,  of  pleading,  2  ^^^ 
Animals.    See  Fences. 

owner's  liability  is  founded  on  negUgenoe,  82. 

ordinary  care  necessary  to  prevent  injury  by,  32» 

care  must  be  proportioned  to  danger,  32. 

notice  of  domestio  animal's  disposition  necessary, 
33,38. 

notice  of  disposltioa  where  animal  at  arge,  o6. 

notice  of  wild  animal's  dispopition  is  unnecessary, 
33. 

notice  of  disposition,  what  constitutes,  33. 

notice  must  oe  sJieged  and  proved,  83. 

notice  of  animal's  disposition  to  wander,  34. 

notice  of  common  propensities  of,  34,  37. 

notice  of  disposition,  evidence  to  prove,  33,  37.* 

notice  to  agent  is  notice  to  principal,  33. 

injury  by,  to  one  passing  on  highway,  33,  notes  11, 
18;  36.38. 

bailee  of  vicious  animal  must  restrain  liim,  83. 

fencing,  duty  as  to,  34. 

fences,  plaintiff's  failure  to  repair,  34. 

running  at  large,  34,  35,  86. 

agister  is  liable  for  trespasses,  84. 

trespass  induced  by  plaintiff's  acts,  84. 

trespassing,  may  be  turned  off,  35. 

injury  to  trespassing,  35. 

care  must  be  used  in  turning  off  trespassing,  35. 

killing  trespassing  animals,  35. 

highways,  animals  at  large  on,  86. 

dnving  animals  over  highway,  37. 

vicious  animals,  33,  85,  36,  37,  38. 

vicious,  must  be  confined,  38. 

injury  by  animal  on  ship,  38. 

trespass,  whether  bars  action  for  injury  by,  38. 

improperly  fastening,  38. 

wild  animals,  duty  in  keeping,  38. 

noxious  animals,  39. 

diseased  animals.  39. 

drovers  of,  liability  of,  65, 

agister  of,  liability  of,  64. 

livestock,  carriers  of,  105. 

falling  into  well  holes,  317. 

obligations  of  railroad  concerning.   See  Raii<roads» 

injuries  to,  by  railroad.    See  Raii<road8. 
Answers,  in  action  for  negligenoe,  401. 
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Approaches,  to  bridges,  duty  as  to,  JJ  70,  77. 

buildings,  approaches  to,  310. 
Assignment,  of  actions  for  negligence,  303. 
Assumpsit,  mandatary,  when  liable  in,  54. 

whether,  lies  for  negligence,  394. 
Attachment.    See  Sheriffs. 
Attorneys,  ordinary  care  only  required  of,  40. 

success  not  guaranteed,  40. 

mistake  or  error  of  judgm-'nt,  40,  41,  46. 

disregard  of  wcU-settted  rule,  41, 43. 

ignorance  of  law,  41. 

consulting  or  employing  another  attorney,  41,  48. 

collections  by,  duty  as  lo,  42. 

loss  of  debt,  42. 

suit  for  collection,  when  must  be  brought,  42. 

suit,  whether  must  be  brought  for  collection,  42. 

what  must  be  shown  to  charge  attorney  with  col- 
lection, 42. 

liability  for  failure  to  collect,  42. 

suit,  when  should  be  instituted,  43. 

dismissal  or  abandonment  of  suit,  43. 

compromise  of  claim,  43. 

§  reparation  for  trial,  43,  48. 
efense  of  suit,  44. 
confession  of  judgment,  44. 
•  allowing  default,  44. 
proceedings  subsequent  to  trial,  45. 
issuing  or  levying  execution,  45, 
bail,  dut}^  as  regards,  45, 
entering  judgment,  45, 
altering  verdicts,  45. 
neglecting  to  appeal,  45. 
obtaining  new  trial,  45. 
searching  records,  46. 
passing  title,  46. 
recording  contracts^  46. 
disobeying  client's  instructions,  47. 
liability  of,  for  partner,  48. 
liability  aft^r  client  takes  away  business,  42,  48. 
is  liable  for  €W5t  of  clerk,  48. 
valueless  services  cannot  be  recovered  for,  49. 
costs  in  suit  where  attorney  negligent,  49. 
8uit  need  not  be  commenced  till  fees  paid,  49. 
negligence  condoned  will  not  defeat  recovery,  49. 
payment  of  foes  must  be  alleged  in  action  against^  49. 
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action  against,  when  lies,  }  50. 

employment,  now  provea,  50. 

evidence  in  actions  against,  50,  51. 

damages  in  action  against,  51. 
Auxiliary  uiies.    See  Cakkiers  of  Qoods. 
Awnings,  liability  for,  16S. 

Basgage.   See  Cabbiebs  of  Passengers;  Innkeepers. 
Buiments,  degree  of  diligence  required,  generally,  52. 

bailee  keeping  goods  with  care  he  keeps  his  own,  52. 

deposit,  definition  of,  53. 

depositary  liable  only  for  gross  negligence,  53. 

depositary,  liability  of,  for  theft,  53,  59. 

depositary  using  pro^rty  as  his  own,  53. 

depositary,  care  m^uired  of,  53. 

depositaries  must  use  ordinary  care,  59. 

depositaries,  bailor  knowing  where  goods  will  be 
kept,  59. 

depositaries,  liability  for  falling  building,  59. 

depositaries,  burden  of  proof  in  action,  59 

warehousemen.    See  Warehousemen. 

wharfingers.    See  Wharfingers. 

forwarders.    See  Forwarders. 

ilivery  stable  keepers.  See  Livert Stable  Keepers. 

agisters.    See  Agisters.  . 

drovers.    See  Drovers. 
'    mandate,  definition  of,  54. 

mandatary  is  liable  only  for  gross  negligence,  54. 

mandatary  must  use  adequate  attention,  54. 

.mandatary  giving  property  to  another,  54. 

! mandatary,  assumpsit  lies  against,  when,  54. 

commodatum,  definition  of,  55. 

'commodatum,  bailee  must  use  great  care,  55. 

oommodatum,  losses   occurring   without    bailee's 
fault,  55. 

oommodatum,  bailee  is  not  an  insurer,  55. 

commodatum,  contracts  which  are  not,  55. 

oommodatum,  taking  horse  on  trial  is  not,  55. 

oommodatum,  burden  of  proof,  55. 

pledge,  definition  of,  56. 

pledgee  bound  to  ordinary  care  only,  56. 

pledgee,  liability  of,  for  theft,  56. 

pledgee,  liability  of,  for  employee,  66. 

pledgee  of  collaterals,  duty  of,  56. 

doeatio  reiyhirer  bound  to  ordinary  oare,  57* 
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locatio  reiy  hirer  must  not  use  for  different  purpose, 
§57. 

locatio  reiy  hirer  must  not  use  for  longer  time,  57. 

locatio  rely  hirer  is  liable  for  servants,  67. 

locatio  reiy  liirer's  liability  for  injuries,  57. 

locatio  rci,    hirer's   negBgenoe,   liability  of   third 
person  for,  57. 

locatio  reiy  burden  of  proof  an  injury  by  hirer,  57. 

locatio  reiy  hirer's  negligence,  damages  for,  57. 

locatio  operis  facietidiy  bailee  must  use  ordinary 
care,  58. 

locatio  operis  faciendiy  want  of  skill  as  negligence,  58. 

locatio  operis  /aciendiy  skill  equal  to  uudertaiung 
necessary,  68. 

locatio  operis /a>ciendif  cotton-ginner,  liability  of,  58. 

locatio  operis  fadendi,  public  miller,  liability  of,  58. 

locatio  operis  fadendij  instances  of  negligence,  58. 

locatio  operis  faciendiy  negligence  of  servant,  58. 

locatio  operis  faciendiy  repairing,  negligence  in,  58. 

involuntary  bailees,  66. 

finder  of  goods,  liability  of,  66. 

one  receiving  goods  not  directed  to  him,  QQ, 

liability  of  one  to  whom  goods  wrongly  delivered,  66. 

vicious  animal,  bailee  of,  must  restrain,  33. 

animals  trespassing,  bailee  is  liable  for,  34. 

negligence  of  bailees  is  imputed  to  master,  27. 
Banks,  ordinary  diligence  must  be  used  in  collections,  67. 

usages  of,  in  collections  are  binding,  67. 

instructions  of  principal  regarding  collections,  67. 

presentment  and  demand  on  paper  received  for  col- 
lection, 67. 

notice,  duty  of  bank  to  give,  67. 

notice  to  officer  is  notice  to,  67. 

suit  on  paper  need  not  be  brought,  67. 

notary,  liability  of  bank  for,  67. 

correspondent,  liability  of  bank  for,  67. 

damages  for  failure  to  collect,  67. 

§  resident  is  bound  to  only  ordinary  care,  68. 
i rectors,  liability  of,  68. 
stockholder,  ris^hts  against  officers,  68. 
trustee  or  receiver  may  sue  officers,  68. 
permitting  cashier  to  hire  and  pay  clerks,  68. 
intrusting  messenger  with  keys  of  vault,  68. 
theft  of  pledge,  liability  of,  for,  66. 
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BarrioadM.    See  Guari>b  ;  Baiunoeu 

unfinished  buildings,  ^  312. 

in  highways,  171, 172,  173. 

piazza  unguarded  in  building  for  pnbllo  use,  310. 

must  be  used  on  draw-bridges,  72. 

docks,  want  of  string-piece  on,  386. 

machinery,  guarding  of,  315. 

derrick  used  in  erecting  house,  guarding  of,  308. 

exterior  stair-ways  in  buildings,  311. 

excavation  by  owner  of  land  near  street,  guards 
against,  309. 

turnpikes,  duty  of,  to  erect,  382. 

well  holes,  317. 

custom  not  to  erect  around  excavations,  809. 
BlaftibDg,  notice  of,  must  be  given,  136. 

failing  to  comply  with  ordinance  regulating,  136. 

insumcient  covering,  136. 

insufficient  covering,  injury  to  house  near,  is  evi- 
dence of,  136. 

insufficient  covering,  expert  evidence  as  to,  136. 

liable  though  negligence  not  proved,  136. 

permission  to  throw  rocks  does  not  excuse  injury 
to  stranger,  136. 

defense  that  plaintiff  could  have  got  out  of  way,  136. 
Blind  personf,  care  required  of,  18. 

whether  negligent  in  traveling,  18. 
Bridges.    See  Railboads  ;  Turnpike  Cobforations. 

laying  out,  is  judicial  act,  69. 

liability  attaches  for  negligent  construction,  69. 

adopting  insufficient  bridge,  69. 

strength  depends  upon  purpose,  69. 

railings,  want  of,  as  negligence,  69,  70,  71,  72,  73,  81. 

loungers  or  idlers  on,  take  risk,  69,  71. 

railroads  must  use  care  in  building,  69. 

instances  of  neglect  in  repairing,  69. 

reasonably  good  repair  only  necessary,  69. 

must  be  safe  for  travel  by  night,  69,  note  16. 

duty  to  ascertain  defects,  69,  74. 

sudden  storm,  injury  to,  by,  69,  notes,  9,  23. 

abutments  and  approaches  are  part  of,  70,  77. 

pleading  in  action  for  injury  on  abutment^  70. 

embankments,  duty  to  guard,  '^0. 

toll-bridges.    See  Toiiii-BRiDGES. 

draw-bridges.    See  Draw-Bridoks. 

traveler  must  use  care,  73. 
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traveler's  notice  of  defects,  }  73. 

taking  unreasonable  load  on,  73. 

traveling  at  unlavrful  speed  on,  69,  notes,  17,  IS";  73. 

using  vicious  horse  on,  73. 

horses  running  away  on,  69,  73. 

undertaking  journey  on  dark  night,  73. 

notice  of  defect,  duty  of  officers  after,  69, 

notice  of  defect  is  necessary,  74. 

notice  of  defect  in,  what  sufficient,  74. 

actual  notice,  whether  necessary,  74. 

notice  inferred  from  lapse  of  time,  74. 

means  to  repair  need  not  be  alleged,  74. 

notice  of  defect  should  be  alleged,  74. 

evidence  to  show  neglect,  74. 

'Counties  are  not  liable  in  absence  of  statute;  76.. 

•county  bridge,  what  is,  76. 

oounty,  liability  where  bridge  constructed  hy  con- 
tract, 76. 

oounty  failing  to  put  up  railings,  70. 

counties  adjoming,  bridges  between,  78. 

towns,  liability  of,  to  repair,  77. 

towns  voluntarily  constructing,  must  repair,  77. 

town  bridge  is  part  of  street,  77. 

town's  liability,  where  railroad  bound  to  repair,  77. 

towns  licensing  bridge  company,  77. 

towns  not  liable  for  county  Dridge,  77. 

towns,  existence  of  bridge,  proof  of,  75. 

towns  may  adopt  bridge  by  user,  75. 

towns  permitting  use  before  opening,  75. 

towns  voting  money  for,  cannot  deny  existence,  75. 

towns  adjoining,  liability  of,  for,  78. 

imposing  liability  on  town  and  railroad,  78. 

towns,  reasonably  good  repair  by,  only  necessary, 
69. 

commissioners,  liability  of,  79. 

commissioners,  duty  after  notice  of  defect,  69,  79. 

commissioners,  failure  of,  to  discover  defect,  79. 

commissioners  must  repair,  though  canal  company 
bound  to,  79. 

commissioners,  action  must  be  brought  against  per- 
sonally, when,  79. 

commissioners  of  adjoining  towns^  liability,  78. 

private,  individual  erecting,  is  not  liable  for  defect,  80. 

private,  permitting  use  of,  by  public,  80. 


078  INDEX. 

Brid^ofl  —  ChnUnued, 

individual  for  whose  benefit  built  must  repair,  1 80. 

canal  owner,  duty  of,  to  repair,  80,  81. 

corporation  bound  to  repair  by  franchise,  duty  €if,80. 

railroad  should  inspect,  83. 
Broker,  failing  to  comply  with  principal's  orders,  23LL, 
Bulls,  injuries  by,  33,  notes  11, 18 ;  37. 
Borrower,  liability  of,  65. 
Buildingf .    See  Reai<  Estate. 
Burden  of  proof.    See  SniFPiNa. 

negligence  is  not  presumed,  405. 

of  contributory  negligence,  generally^  406. 

in  collision  where  one  vessel  has  no  light,  3<7. 

where  vessel  breaks  from  fastenings,  350. 

to  show  good  condition  of  goods  received  by  carrier, 
107. 

to  show  necessity  for  traveling  on  Sunday,  26. 

where  property  injured  in  borrower's  possession,  55. 

in  actions  for  injury  by  animals,  37. 

in  action  by  and  against  agister,  64. 

in  action  against  depositary,  59. 

in  action  for  hirer's  nepligence.  57. 

in  action  against  bailee,  generally.    See  BAii«MEifTs. 

in  action  for  injury  on  canal,  81,  n.  24. 

in  actions  against  passenger  carriers.    Seo  C  ariubrs 

OP  PASSENaERS. 

in  actions  against  carriers  of  goods.    See  Carriers 

OP  Goods. 
in  action  for  injuries  from  driving.    See  Drivino. 
in  action  against  city  for  defects  in  public  works,  2-5. 
in  action  against  express  companies.     See  Kxpruss 

Companies. 
in  action  for  fire  spread  by  engine,  272. 
in  actions  against  ferries.    See  Ferrieh. 
in  action  for  injury  from  highways,  182. 
in  actions  against  innkeepers,  195. 
in  actions  against  postmasters,  229. 
in  action  by  servant  against  master,  206,  207. 
in  action  against  railroad  for  killing  stock,  298. 
in  actions  against  railroads.     See  Railroads. 
in  actions  against  sheriff,  327,  331,  334,  335. 
in  action  against  telegraph  companies,  369,  374. 
in  action  against  tug,  377. 
in  actions  against  wharfinger,  61. 
in  action  against  warehousemen,  60. 
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Bnsiiiees,  loss  to,  as  element  of  damages,  }  417. 
Cwul  oompanief ,  are  not  oommon  carriers,  81. 

liability  is  founded  on  negligence^  81, 

depth  must  be  sufficient,  81. 

ividth must  be  sufficient,  81. 

obstructions,  liability  for,  81. 

bridges,  duty  to  erei^t  and  maintain,  80, 81. 

losses,  liability  for,  81. 

towing  path  need  not  be  fenced,  81. 

tow  lines  must  not  be  obstructed,  81. 

attempting  to  pass  locks  out  of  repair,  81. 

c^ty  using  private  canals  for  drains,  81. 

superintendent  of,  duty  to  repair,  81. 

snperintendent,  complaint  against,  need  not  allege 
means  when,  81. 

pnrchaser  of,  under  order  of  court,  liability  of,  81. 

liability  of  one  contracting  to  repair,  81. 

plaintiff  must  show  negligence,  81. 
Carliale  tables,  admissibility  of,  in  action  for  death,  423. 
Carriers  of  goods.    See  Express  Companies  ;  Ferries  ; 
Telegraph  Comfai^ies  ;  Towage. 
General  licbbilitiea  of, 

are  insurers,  1C2. 

liability  for  losses  except  from  act  of  Gk)d  or  public 
enemy,  102. 

acts  of  God,  loss  must  be  attributed  to,  103. 

acts  of  God  no  excuse  where  contract  violated,  103. 

acts  of  God  no  excuse  where  delay  in  shipping,  103. 

acts  of  God,  where  vessel  unsea worthy,  103. 

acts  of  God,  where  conveyance  defective,  103. 

acts  of  God,  striking  on  known  sunken  pile,  103. 

acts  of  God,  striking  rock,  where  master  negligent, 
103. 

acts  of  God,  trying  a  ford  while  storm  approaching, 

las. 

acts  of  God,  receiving  goods  in  storm,  103. 

acts  of  God,  remote  contributory  negligence,  effect 

of,  103. 
public  enemies,  exposing  goods  to  capture  by.  103. 
sufficient  conveyance  necessary,  104. 
defect  in  vehicle  will  not  excuse,  104. 
unprecedented  emergency  need  not  be  considered 

in  providing  vehicle,  104. 
must-know  condition  of  vehicle,  104. 
l)reaking  of  tackling  used  to  transfer  goods,  104. 
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shipper's  knowledge  of  defect,  { 104. 

shipper'H  selection  of  vehicle,  104. 

defect  not  contributing,  104. 

fire,  necessity  of  precautions  against,  104. 

carrying  merchandise  with  combustible  material, 

104. 
placing  stove  near  wooden  partitions,  104, 
inherent  defects  in  goods,  injuries  from,  106, 
decay  of  perishable  goods,  106. 
spontaneous  combustion  of  ^oods,  106. 
leakage  or  evaporation,  liability  for,  lOG,  107, 
shipping  liquors  in  poor  casks,  107. 

I)roper  care  must  be  given  perishable  goods,  106. ' 
ive  stock,  carriers  of,  whether  insurers,  105. 
horse,  injury  to,  from  restlessness  or  vicioosness,  106. 
goods  must'be  securely  packed,  107. 
shipper  must  show  goods  received  in  good  order,  107. 
eooas  shipped  in  bad  condition,  107. 
bad  package,  where  carrier  could  have  avoided  loss, 

107. 
improper  condition  of  goods  when  receipted  for  is 

no  excuse,  114. 
shipping  in  bad  condition,  where  carrier  negligent, 

107. 
burden  of  proof,  where  goods  badly  packed,  107. 
liability  cannot  be  shifted  by  contract  with  servant, 

10. 
usage,  w^hether  admissible  in  favor  of,  9, 
Limitations  of  liability, 
goods  shipped  at  owner's  risk,  liability  for  loss,  106. 
"at  owner's  risk,"  effect  of,  in  bill  of  lading,  108. 
safe  cars  necessary  though  contract  devolves  care 

on  owner,  108. 
loss  to  goods  by  one  traveling  in  charge  of  them,  106^ 
Bhipper  loading  at  his  own  risk,  114. 
duty  to  feed  stock,  where  owner  agrees  to  provide^ 

108. 
burden  of  proof,  where  owner  undertakes  excinsive 

management,  108. 
delay  from  breaking  bridge  where  shipi)er  assumes 

risk  of  delay,  108. 
negligence,  liability  for,  cannot  be  limited,  109. 
negligence,  power  to  limit  liability  for,  in  New  York 

and  Louisiana,  109. 
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negligence  of  connecting  carrier  may  be  stipulated 

against,  §  109. 
excepted  peril  caused  by  negligence,  carrier  liable, 

110. 
excepted  peril,  burden  of  proof  where  loss  from,  110. 
limitation  of  liability  to  certain  sum,  effect  of.  111. 
limiting  liability  to  certain  sum  where  less  charged, 

111. 
limiting  liability  unless  true  value  disclosed,  111,  133. 
Carriage  of  goods. 
reasonable  facilities  for  carriage  necessary,  112. 
unreasonable  delay,  liability  attaches  for,  112, 
isstances  of  delays  neld  unreasonable,  112. 
retaining  goods  £o  make  up  load  is  unreasonable, 

112. 
provision  that  goods  be  shipped  at  oompany's  con- 

venienoe,  112. 
due  diligence  onlj  required  in  forwarding,  112. 
accident  not  inevitable  may  excuse  delay,  112. 
strike  of  employees  wiU  not  excuse  delay,  112. 
:freezing  excuses  delay,  112. 

liable  as  warehousemen  during  stress  of  weather,  112. 
military  control  of  station  does  not  excuse  delay 

when,  112. 
duty  where  conveyance  disabled,  112. 
accumulation  of  freight  will  not  excuse  delay,  112. 
delay  not  damaging,  no  defense  to  action  for  freight, 

112. 
damages  for  delay,  122. 
goods  need  not  'be  forwarded  to  one  showing  no 

authority,  1 12. 
usual  route  must  be  chosen,  113. 
unnecessary  deviation,  liability  attaches  for,  113. 
choosing  more  dangerous  mode  of  conveyance,  113. 
"want  of  proper  address  on  goods,  ettect  of,  113. 
carrying  goods  beyond  destination,  113. 
contract  giving  carrier  option  of  roads,  113. 
bad  stowage,  carrier  is  liable  for,  114. 
proper  stowage,  what  implies,  114. 
«towing  goods  on  deck,  114. 

dean  billof  lading  implies  stowage  under  deck,  114. 
•consent  to  carriage  of  goods  on  deck,  114. 
nuts,  fstowage  of,  in  hold  is  improper,  114. 
"want  of  proper  ventilation,  114. 
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packing  cotton  so  tight  tiiat  in  fire  removal  impossi- 
ble, ^  114. 

substances  injurious  to  each  other  should  not  be 
packed  near,  114. 

instances  of  substances  that  should  not  be  paeked 
tbgjether,  114. 

packing  cotton  on  open  cars  where  fires  burning 
near,  114. 

leaking  and  breakage  from  bad  packing,  carrier  is 
liable  for,  114. 

breakage  is  prima  facie  evidence  of  negligence,  114. 

improper  condition  of  goods  when  receipted  for,  114. 

custom  in  manner  of  stowage  is  good  defense,  114. 

shipper  loading  at  his  own  risk,  114. 

exertions  to  repair  injured  goods  must  be  made,  115. 

cargo  must  be  cared  for  alter  stranding  of  vessel, 
115. 

stranded  vessel  should  not  be  abandoned  to  wreck- 
ers, 115. 

wetted  goods  should  be  dried,  115. 

liable  where  goods  could  have  been  removed  before 
injury,  115. 

on  arrival,  proper  delivery  is  necesssary,  116. 

personal  delivery,  necessity  of,  116. 

notice  necessary  w^here  personal  delivery  not,  116. 

duty  where  delivery  prevented  by  war,  116. 

safe  depots  for  storage  must  be  provided,  116. 

wareiiouseman,  liability  is  that  of,  after  arrival, 
notice  and  storage,  116. 

ffoods  should  not  be  stored  with  gun-powder,  116. 

lufiammable  material  should  not  be  left  around 
premises,  116. 

usage  will  not  excuse  proper  care  tiU  goods  called 
for,  116. 

consignee's  refusal  to  take  goods  because  of  con- 
dition, effect  of,  116. 

delivery  to  wrong  person,  carrier  liable  for^  llfiw 

notice  and  value  of  goods  may  be  inquired  into^  119. 

concealment  of  value  of  articles  is  fraud,  119. 

misrepresenting  value  of  articles,  119. 

packing  goods  so  as  to  deceive  as  to  value,  119. 

valuable  articles  contained  in  letters,  119. 

information  that  package  with  money  is  as  valuable 
as  money,  119. 
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packing  valuable  articles  with   ordinary  freight, 

§119. 

suppression  of  character  of  goods,  137, 138. 
Connecting  carriers, 

liability  depends  largely  on  contract,  117. 

merely  agreeing  to  forward  is  not  liable  for  sub- 
sequent loss,  1 17. 

as  forwarding  agent  bound  only  to  reasonable  care, 
117. 

forwarding  goods  contrary  to  instructions  or  neg- 
ligently, 117. 

liability  of  carrier  receiving  goods  directed  to  point 
beyond  line,  117, 

action  lies  against  what  company,  117. 

carrier  may  contract  to  deliver  beyond  line,  117. 

duty  where  succeeding  carrier  will  not  accept  goods, 
117. 

liability  for  loss  on  connecting  line  may  be  con- 
tracted against,  117. 

through  ticket,  carrier  selling,  liability  of,  117. 

accepting  full  charges  to  point  beyond  terminus, 
liability  of,  117. 

forming  partnerships  are  joint  contractors,  117. 

partnership,  what  arrangement  is  not,  117. 

exemption  in  contract  with  first  company,  effect  of, 
117. 

must  deliver  safely,  117. 

carrier  on  whose  road  goods  lost  is  liable,  117. 

presum]>tion  is  that  last  carrier  received  goods  In 
condition  delivered  to  first,  117. 

shipper,  what  must  show  in  action  against  inter- 
mediate carrier,  117. 
Baggage. 

is  regarded  as  goods,  118. 

strict  liability  for,  attaches,  118. 

liable  on  mere  fact  of  receipt  and  failure  to  deliver, 
118. 

distinct  price  for  transporting  not  necessary,  118. 

passage  need  not  be  paid  in  advance,  118. 

payment  of  fare  need  not  be  expressly  proved,  118. 

what  is,  118. 

superviision  of.  what  does  not  exempt  carrier,.  119. 

failure  to  call  for  on  arrival,  118. 

loss  after  arrival  at  destination,  118. 
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parent  may  suo  for  loss  of  child's,  f  118. 

theft  of,  plaintiff  must  show  what,  in  action  for,  118. 

possession  of  check  and  demand  is  presumptive  of 

negligence,  118. 
passenger  is  competent  to  prove  contents,  118. 
expenses  incurred  in  searching  for,  not  recoverable, 

118. 
sleeping  car  companies,  liability  for,  118. 
Actions  against, 
who  may  maintain  action  against,  120. 
that  plamtiff  could  not  lawfully  acquire  title  is  no 

defense,  120. 
liability  for  failing  to  carry  draft  arises  immediately, 

120. 
case  or  trover  may  be  brought,  120. 
trover  will  not  lie  without  conversion,  120. 
demand  is  necessary  before  trover,  120. 
demand  not  necessary  before  case,  120. 
demand  is  not  necessary  before  action  for  breach  of 

contract,  120. 
action  of  tort  and  contract  cannot  be  joined,  120. 
declaration  against  joint  owners  sufflciently  alleges 

character  as  carriers  w^hen,  120. 
acceptance  must  be  alleged,  120. 
undertaldng  to  carry  must  be  alleged,  120. 
allegation  of  negligence  sufficient  when,  120. 
ownership,  averment  of,  120. 
complaint  for  loss  of  draft,  120. 
pavment  of  freight  unnecessary^  120. 
subsequent  acceptance  of  goods  is  no  bar,  120. 
judgment  against,  as  bar,  120. 
Durden  of  proof,  121. 

burden  of  proof,  plaintiff  must  show  loss,  121. 
burden  of  proof,  loss  raises  presumption  of  negli- 
gence, 121. 
burden  of  proof  where  goods  receipted  for  in  good 

order,  121. 
burden  of  proof,  shipper  must  show  what  loss  before 

casting  burden  on  carrier,  121. 
burden  of  proof,  where  carrier  proves  act  of  God, 

121. 
burden  of  proof,  on  loss  from  excepted  peril,  121. 
damages,  remote  not  recoverable,  122. 
damages,  value  of  goods  must  be  proved^  122* 


INDEX.  685 

Cuxxienot  goods -~ConHnfied» 

damageSf  nominal  only  recoverable,  unless  special 

proved,  §  122. 
damages,  value  at  place  and  time  they  shoold  have 

been  delivered  is,  122. 
damages,  interest  is  allowable,  122. 
damages,  market  value  is  standard,  122. 
damages  on  loss  of  draft,  122. 
damages,  profits,  recovery  of,  122. 
damages,  where  loss  partial,  122. 
damages  where  shipper  bought  damaged  goods  and 

resold  without  loss,  122. 
damages,  expenses  of  ascertaining  injury,  122. 
damages,  auctioneer's  ciiarge  in  selling,  122. 
damages,  damaged  goods  need  not  be  sold,  122. 
damages,  damaged  goods  must  be  sold  at  public  sale, 

122, 
damages  for  delay  in  forwarding,  122. 
damages,  exemplary,  415. 
action  against,  may  be  assigned,  393. 
Actions  by. 
may  sue  for  wrongs  of  third  persons  to  goods,  123. 
may  sue  for  delay  of  connecting  carrier,  123, 
recovery  by,  bars  owner's  action,  123. 
negligence  of,  may  be  shown  in  action  for  freight, 

123. 
against  one  shipping  nitro-glycerine  without  notice, 

123. 
Carriers  of  passenc^ers.    See  Ferries. 
General  duties  of, 
are  not  insurers,  82. 
are  bound  to  utmost  care,  82. 
injuries  sustained  without  fault,  82. 
liability  where  road  and  motive  power  furnished  by 

State,  82. 
vigilance  inconsistent  with  use  of  road  unnecessary, 

82. 
agents  or  servant,  liable  for,  82. 
depot  and  tracJt  used  by  two  roads,  injury  on,  82. 
persons  resorting  to  track,  89  « 
naokmen,  injuries  to,  89. 
cieuTier's  negligenoe,  whether  imputed  to  traveler, 

,27. 
connecting  earners.    See  Carriers  of  Goods. 
baggage.    See  Carriers  of  Goods. 

Debrino  Nso.  —  68. 


^Carriers  of  passongen—  Ckmtintied. 
JhUy  to  provide  safe  means  of  conveyance. 

utmost  care  necessary  in  providing  vehicles,  {  83. 

fimprovements  must  oe  used,  8«S. 

stage  proprietors,  duty  regarding,  83. 

railroads  must  provide  safe  cars  and  tracks,  83. 

sufficient  berths  necessary,  83. 

safe  track,  what  includes,  83. 

bridge  should  be  inspected,  83. 

storms,  track  should  be  examined  after,  83. 

oonstruction  qI  road  by  competent  engineers  is  no 
excuse,  83. 

evidence  of  defective  condition  of  track  near  acci- 
dent, 83. 

number  of  brakemen  required,  83. 

misplacement  of  switch  by  third  person,  84. 

^latent  defect  in  machinery,  liability  for,  84. 

^suitable  platforms  required,  85. 

lights  on  platforms,  whether  necessary,  85. 

^  defects  in  platform,  85. 

ioe  on  platform,  85. 

evidence  to  show  defect  in  platform,  85. 

safe  jAudingmust  be  provided,  85. 

time-table  arranging  so  that  trains  will  meet,  88. 
Jhiti^  and  rigMa^regarding  tran^ortation, 

liability  lasts  while  passenger  on  premises,  85. 

safe  fnieans  of  ingress  and  egress  necessary,  85. 

must  remove  danger  from  passing  trains,  85. 

■  transferring. passengers  in  night,  85. 

.  stopping  train  over  ditch,  85. 

■announcing stations,  duty  as  to,  86. 

train  must  st^p  at  j^latform,  86. 

sufficient  opportunity  to  alight  necessary,  86. 

\cars  must  be  stoppea  to  allow  alighting,  86. 

sudden  starting,  86. 

estopping  for  otner  purpose  than  letting  off  passen- 
gers, 86. 

!sick  passengers,  87. 

duty  of  company  employing  surgeon,  87. 

assisting  passengers  ctf,  87. 

passenger,  persons  on  train  presumed  to  be,  80. 

passenger,  party  eettlng  <m  wrong  train  is,  89, 

passenger,  one  riding  on  stop-over  check  is,  80. 

passenger,  gratuitous,  duty  towards,  89. 

passenger,  those  refusing^  to j>ay  fare,  89. 
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passenger,  bojrs  wrongfully  on  train,  §  89. 
passenger,  mail  and  express  agent,  89. 
passenger,  shippers  accompanying  freight,  89. 
passenger,  newsboys.  89. 

passenger  riding  on  hand-car  by  invitation,  89. 
passengers,  persons  escorting  passenger,  89. 
passengers  walking  on  platforms,  89. 
passengers,  one  on  premises  to  buy  ticket,  89. 
passengers,  one  on  conveyance  bringing  passengers 

to  depot,  89. 
passengers,  those  in  waiting-room,  89. 
order  on  train  must  be  preserved,  90. 
disorderly  passenger  may  be  removed,  90. 
care  required  in  ejecting  passenger,  90. 
resisting  expulsion  is  not  contributory  negligence, 

90. 
expulsion  must  be  proximate  cause  of  injury,  90. 
dutv  to  keep  passengers  from  being  left,  91. 
tardy  passengers  cannot  recover,  91. 
ordinary  care  only  required  to  keep  passengers  from 

being  left,  91. 
Care  required  of  passengers. 
ordinary  care  only  required,  92. 
cannot  recover  if  he  could  have  avoided  injury,  92. 
cannot  recover  if  negligent,  92. 
slight  fault  will  not  oar,  92. 
negligence  must  contribute,  92. 
lacry^  passenger  standing  in  car,  duty  of,  92. 
aotmg  in  disobedience  of  regulation,  92. 
must  alight  or  enter  at  place  provided,  93,  94. 
leaving  car  on  wrong  side,  93. 
getting  off  at  unsafe  place  where  carried  beyond 

station,  93. 
stepping  off  platform  into  cattle-guard,  93. 
alighting  or  mounting  by  front  platform,  93. 
uiounting  between  tracks,  93. 
Grossing  track  while  view  obstructed,  93. 
crossing  track  while  trains  passing,  93. 
crawling  under  car,  93. 
mounting  car  in  motion,  94. 
mounting  moving  car  at  driver^s  call,  94. 
delaying  mounting  till  train  moving,  94. 
evidence  as  to  habit  to  mount  moving  trains,  94. 
jumping  from  moving  train  is  negligence,  95. 
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jumping  from  moving  train  where  conductor  will 

not  stop,  ij  95. 
jumping  from  train  without  notifying  oflQcer,  95. 
jumping  from  train  to  avoid  being  carried  beyond 

station,  95. 
escort  jumping  from  moving  train,  95. 

Jumping  under  direction  of  conductor,  95. 
umping  where  ordered  oft',  95. 
stepping  from  slowly  moving  train,  95. 
ridmg  in  baggage  car,  96. 
going  into  baggage  car  for  water,  96. 
laborer  permitted  to  ride  in  baggage  car,  96. 
assent  of  conductor  to  riding  in  baggage  car  or 

caboose,  96. 
Bhipper  riding  in  freight  car,  96. 
platform,  riding  on,  is  not  per  se  negligent,  97. 
platform,  riding  on,  where  car  crowded,  97. 
platform,  regulation  preventing  ridmg  on,  97. 
platform,  riding  on,  where  room  inside,  97. 
platform,  riding  on,  at  driver's  invitation,  97. 
platform,  trying  to  recover  money  while  standing 

on,  97. 
platform,  instances  where  one  riding  on,  cannot  re- 
cover, 97. 
selecting  seat,  duty  in,  97. 
riding  outside  against  remonstrance,  97. 
riding  upon  fenders  of  sleigh,  97. 
riding  upon  tender  or  pilot,  97. 
injured    while   shutting   dooriu  passing  through 

tunnel,  97. 
soldier  acting  as  guard  stationed  at  door,  97. 
kind  of  train  does  not  change  company's  liability, 

98. 
riding  in  freight  train  used  for  passengers,  98. 
one  specially  permitted  to  ride  in  freight  train,  98. 
riding  on  freight  train  against  rules,  98. 
hand-car,  passenger  riding  on,  98. 
protruding  arm  from  window  whether  negligen'^e, 

99. 
duty  to  guard  window,  99. 
injury  to  passenger  whose  arm  protruded  from 

window,  99. 
passenger  obeying  conductor's  instructions  is  not 

negligent,  24. 
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AcltiWisfor  injuries, 

complaint  must  specifically  allege  negligence,  J  100. 

details  of  negligence  need  not  be  alleged,  100. 

notice  of  defect  need  not  be  alleged,  100. 

payment  of  fare  need  not  be  alleged;  100. 

variance,  when  fatal,  100. 

recovery  must  be  for  injury  alleged,  100. 

precise  proof  of  allegation  not  necessary,  100. 

evidence  of  habits  of  conductor,  100. 

burden  of  proof,  101. 

affirmative  proof  of  defendant's  negligence,  neces- 
sity of,  101. 

conti'ibutory   negligence,   whether   must  be    dis- 
proved, 101. 

negligence,  whether  presumed  from  accident,  101. 

Instances  where  negligence  presumed  from  negli- 
gence, 101. 

trespasser,  no  presumption  raised  in  favor  of,  101. 

card  signed  by  passengers  exonerating  officers  as 
evidence,  408. 
Cam.    See  Cabbiebs  of  Passenqebs. 
Case,  when  proper  form  of  action,  394. 
Cattle.    See  Animals. 
Cellars.    See  Vaults. 

landlord's  liability  for,  819. 

under  highways,  171. 

buildings,  cellars  to,  310. 
Chemists.    See  Dbuggists. 
Child.    See  Pabent  and  Child  ;  Kailboads. 

care  required  of,  21. 

age  at  which  children  held  to  use  care,  21, 

using  highway  as  playground,  191. 

trespassing  on  land,  318. 

injury  to,  by  machinery,  315. 

falling  into  well,  317. 

excavating  land  when  children  are  about,  309. 

evidence  as  to  plaintiff's  children,  competency  of, 
419. 
Cities.    See  Municipal  Cobpobations  ;  Bbidoes. 
Clients.    See  Attobneys. 

Collections.    See  Banks  ;  Executobs  ;  Guabdians  ;  Ex- 
pBEsa  Companies. 

attorney's  duty  as  to,  42. 
Collisions.    See  Shipfinq  ;  Towage. 


000  IKDBX. 


Commodatnm,  liability  of  bailee,  ?  55. 

Common  carriers.  See  Cajiriebs  op  Gooi>s  ;  Cabbiers 
OP  PASSBNOBfts;  Express  Companies;  Fer- 
ries; Forwarders;  Innkeepers;  TEi.BaRAPH 
Companies;  Towage. 

CommonB,  town's  liabilitv  for  defects  in,  225. 

Comparative  ]ieffi^?0>^<^  doctrine  of,  17. 

Compensatory  oamages,  only  recoverable  m  action  gener- 

damagesin  action  for  personal  injury  should  be,  416. 
Complaint.    See  Pi«EADiNa.  ^ 

Connecting  oarriers.  See  Express  Companies;  Car- 
riers op  Gk)ODS. 

of  telegraph  companies,  872,  374. 
Constables.    See  Sheriffs. 
Contract,  liability  cannot  be  shifted  by,  10. 
Contributory  negligence.    See  Drivinq  ;  Master  and 
Servant. 

general  rule  as  to,  12. 

negligence  must  contribute,  13. 

must  be  proximate  cause,  14. 

remote  does  not  bar,  14, 

must  amount  to  want  of  ordmary  care,  15. 

extreme  care  not  required,  15. 

slight  negligence  will  not  defeat  action,  15. 

reason  to  apprehend  danger  is  essential,  16. 

failure  to  anticipate  another's  negligence  is  not,  16. 

laclc  of  vigilance  caused  by  another's  act,  10. 

comparative  negligence,  17. 

of  persons  blind  or  deaf,  18. 

intoxication  as,  19. 

lunatics  are  not  chargeable  with,  20. 

children,  negligence,  21. 

persons  In  peril,  22. 

act  done  in  discharge  of  duty,  23. 

act  done  to  save  life,  23. 

obeying  instructions  of  superior,  24. 

obeying  directions  of  one  in  authority,  25. 

trespass  as,  26, 318,  ...        ,  . i 

trespass,  whether  bars  action  for  injury  by  animals, 

88 
trespass  of  animals  induced  by  plaintiff's  acts,  34. 

violation  of  law  as,  26. 
Sunday  law,  violation  of,  as,  26, 
imputed  negligence,  27. 
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where  defeiK^nt's  act  is  wilful,  \  29. 

failure  to  avoid  effect  of  defendsuit's  negligence,  30. 

mistake  is  not,  22,  31. 

where  defendant  could  have  avoided  injury,  31. 

trespasser,  due  care  must  be  used  towards,  81. 

fault  in  contributing  necessary,  367. 

custom  to  excuse.  814. 

where  injury  could  sttll  have  been  prevented,  348. 

sewers,  contributory  negligence  in  action  for  defect, 

325. 
tenant  using  defective  stair-way.  311. 
unskillful  treatment  of  plaintiff's  physician,  416. 
In  those  using  bridges,  69. 
of  one  attempting  to  cross  bridge,  71,  72,  73. 
of  passengers.    See  Gabbier  of  Passengers. 
of  traveler  on  highway.    See  Highways. 
in  using  wharf^  385. 
in  action  for  injury  from  fire-works.    See  Fire- 

WOBKS. 

in  action  against  innkeepers.    See  Innkeepebs. 

in  action  by  servant.    See  Master  and  Servant. 

in  action  against  physician,  235. 

in  actions  against  railroads.    See  Railroads. 

in  action  against  turnpike,  884. 

jury  determine  question  of,  403. 

defendant  need  not  specially  plead,  401. 

burden  of  proof  of,  406, 

comj  laint,  wliether  must  negative,  234,  295,  400. 
eoniioes,  falling  of,  314. 

Corporations.    »ee  MuNiciPAii  Corporations;  Turn- 
pike Corporations. 
Corrospondent,  liability  of  l^nk  for  acts  of,  67. 
Ctmntles.    See  Bridges. 

ire  involuntary  quaM  corporations,  124. 

statute   prescribes   duties   and   imposes   liability, 
124. 

doctrine   respondeat   superior  does   not  apply  to, 
124. 

not  liable  for  negligence  of  county  commissioners, 
124. 

not  liable  for  non-repair  of  court-house  or  sidewalk, 
124. 

not  liable  for  agents  spreading  fire,  124. 

not  liable  for  mistreatment  of  indigent  sick,  124. 
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not  liable  for  acts  of  officers  with  legislative  T>ower, 
§  124. 

not  liable  for  neglect  of  sui)ervisor,  124. 

liability f  where  special  duties  imposed,  124. 
Court.    See  Jury. 

proximate  cause,  court  when  determines  question 
of,  402. 

negligence,  when  question  for,  403. 

wlien,  may  grant  nonsuit,  404. 
Conveyancers,  liabilities  of,  46. 
Cotton-ginners,  liability  of,  58. 

Crossings.    See  DRiviNa ;  Highwats  ;  RAiiiBOADS. 
Calvert.    See  Kailboads  ;  Sewers. 
Custom,  cannot  excuse  negligence,  9. 

as  to  manner  of  stowing  goods  by  carrier  is  good 
defense,  114. 

effect  of,  on  river  navigation,  344. 

for  sailing  vessels  to  be  without  lookout,  346. 

to  sail  or  anchor  without  lights  in  night,  347,  348. 

of  banks  in  collection  are  binding,  67. 

of  other  cities  in  constructing  sewers,  325. 

of  other  railroads  regarding  guarding  turn-tables  is 
incomi>etent,  261. 

of  fastening  staging  to  cornices,  314. 

not  to  station  flagmen,  is  not  competent  to  show 
due  care,  244. 

evidence  of  custom  not  to  erect  barriers  in  highway 
not  proper,  186. 

proper  care  of  goods  after  arrival,  carrier's  want  of, 
not  excused  by,  116. 

permitting  animals  to  run  at  large,  36. 

excavations,  custom  not  to  erect  barriers  around,  309. 
Damages,  cannot  be  for  more  than  claimed,  410. 

special,  must  be  alleged,  410. 

allowing  plaintiff  to  state,  410. 

plaintift  may  testify  as  to  wages  generally  earned 
in  his  business,  410. 

must  be  proximate  and  direct,  411. 

insurance  does  not  mitigate,  412. 

indemnity  paid  by  another  does  not  mitigate,  412. 

pecuniary  circumstances  as  affecting,  413. 

intemperance  of  plaintiff  to  mitigate,  414. 

reputation  of  plaintiff,  evidence  of,  to  mitigate,  414. 

exemplary  or  punitive,  415, 
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permanent  personal  injuries,  §  418. 

uieasure  in  action  for  personal  in  juries,  416, 417, 418, 
419. 

loss  to  business,  417. 

loss  to  business,  allegation  of,  410. 

prospective,  where  recoverable,  418,  420. 

prospective  loss  must  be  alleged,  410. 

evidence  as  to  plaintiff's  or  deceased's  family,  419. 

death  of  husband,  420. 

death  of  parent,  420. 

nominal,  only  recoverable  for  death  when,  420. 

funeral  expenses  are  allowable,  420. 

Interest,  when  allowable  in  action  for  death,  420. 

inaction  by  husband  for  injury  or  death  of  wife,  421. 

in  action  by  parent  for  child's  death,  422. 

in  action  by  administrator  for  child's  death,  422. 

life  tables,  admissibility  of,  423. 

excessive,  424,  425. 

instances  of  damages  held  not  excessive,  424. 

instances  of  excessive  damages,  424. 

excessive  in  actions  for  death,  425. 

excessive  in  action  by  parent  for  child's  death,  426. 

speculative  profits,  receivers  not  liable  for,  321. 

consequential,  erector  of  building  not  liable  for,  309. 

measure  of,  in  actions  against  attorney,  51. 

measure  of,  against  notary  for  not  givmg  notice,  227. 

measure  of,  against  town  for  defects  in  public  works, 
225. 

measure  of,  against  town  for  constable's  neglect,  226. 

measure  of,  in  action  against  carrier,  122. 

measure  of,  for  loss  of  goods  on  ferry,  143. 

measure  of,  in  action  for  collision,  365. 

where  animals  stray  from  railroad  track  to  adjoin- 
ing land,  302. 

for  bank's  failure  to  collect,  67. 

sewers,  defects  in,  325. 

sheriffs,  actions  against,  341. 

for  leakage  of  gas,  148. 

in  action  for  injury  to  stock  by  railroad,  305. 

in  action  for  fire  spread  by  railroad,  275. 

in  an  action  against  telegraph  company,  368, 369, 370. 
Banger.    See  Peril. 
Dangerous  agencies,  machinery,  315. 
Deaf  per802i8,  must  use  other  senses,  18. 
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Beath,  no  action  lay  for,  at  common  law,  J  387. 

action  at  common  law  where  death  not  immediate, 
387. 

statutory  action  for,  390. 

widow's  marriage  does  not  divest  action  for,  390* 

who  may  sue  under  statute  giving  action  for,  391. 

construction  of  statutes  giving  actions  for,  391. 

extraterritorial  effect  of  statute  giving  action  for,  392. 

high  seas,  death  on,  392. 

abatement  of  action  on  death,  393. 

assignability  of  action  for,  393. 

children,  whether  necessary  parties  in  action  for, 
395. 

joinder  of  common  law  and  statutory  action,  397. 

pleading  in  action  for,  397. 

excessive  damages  in  action  for,  425. 

life  table,  admissibftity  of,  in  actions  for,  423. 

damages,  measure  uf  damages  in  action  for,  420, 421, 
422. 
Declaration.    See  Pleading. 

of  injured  person  as  evidence,  408. 
DeAxiitions,  baggage,  118. 

commodatum,  55. 

deposit,  53. 

escape,  337. 

gross  negligence,  11. 

locatio  operis /aciendi,  58. 

locatio  rei,  57. 

mandate,  54. 

negligence,  1. 

ordinary  negligence,  11. 

pawn,  56. 

pledge,  56. 

slight  negli^nce,  11. 
De^eet,  of  neghgence,  11. 

doctrine  of  degrees  of  negligence,  rejection  of,  11. 
Delivery.    See  Cabriebs   of  Goods;   Express  Com- 
panies. 
Demand.    See  Banks  ;  Notaries. 
Dentist,  must  use  ordinary  sisiiU,  232. 

using  anaesthetic  need  only  look  to  natural  results, 
233. 
Depots.    See  Platforms. 
Deposits.    See  Bailments. 

liability  of  depositary,  53. 
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Deputies.    See  Officebs. 

liabilities  of,  '^  S42. 

Bheriff»s  liability  for,  388. 
Derricks,  used  in  erecting  buildings,  guarding  of,  308. 
Directors,  of  bank,  liability  of,  68. 
Diseased  animals,  keeping  of,  39. 

Dismissal,  parent's  right  to  dismiss  suit  for  death,  393. 
Dispatches.    See  Telegbaph  Companies. 
Districts.    See  School  Distbicts. 
Ditches.    See  Sewers. 
Docks.    See  Whabves. 

injury  to  one  invited  on,  886, 

lessor  of,  liability  of,  386. 

want  of  guard  on,  386. 
Doctors.    See  Physicians. 
Dogs,  injuries  by,  33. 
Domestio  animals.    See  Animax<s. 
Drains.    See  Sewers. 

landlord's  liability  for,  819. 
Draw-bridges,  ordinary  care  only  required  in  construct- 
ing, 72. 

width  of  draw,  72. 

guards  and  lights  must  be  used,  72. 

Kiilure  of  traveler  to  use  care,  72. 

delay  in  raising  draw,  72. 

travelers,  who  are,  72. 
Driving,  ordinary  care  only  required,  generally,  125. 

great  care  required  in  crowded  streets,  125. 

use  of  ordinary  prudence  by  other  may  be  relied  on, 
125. 

frigbtenine  horses  b^^  noisy  driving,  125. 

one-armed  man  driving,  125. 

intoxication  of  defendant  may  be  shown,  125. 

attempting  to  lead  sldttish  horses  by  halter,  125. 

managing  horses  in  usual  manner,  125. 

speed,  whether  negligent  depends  upon  locality,  126. 

speed,  no  particular  limit  of,  126. 

speed,  proper  care  must  be  used,  126. 

speed,  rapid  is  not  negligence  where  collision  not 
anticipated,  126. 

speed,  lively  trot  in  street  is  not  perse  negligent,  126. 

speed,  brisk  trot  through  narrow  street,  126. 

speed  must  be  likely  not  to  injure,  126. 

Speed,  crossings,  duty  in  driving  over,  126, 129. 

speed,  trotting  amongst  school  children,  126. 
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speed,  driving  at  prohibited,  §  126. 

hitching,  whether  necessary  depends  on  horse's 
temper,  127. 

hitching  with  wheels  in  traveled  track,  127. 

hitciiing  with  wheels  near  traveled  track,  127. 

hitching,  leaving  team  on  pier  with  little  room,  127. 

hitching,  leaving  team  in  road  when  no  defense,  127. 

hitching,  placing  teams  transversely  to  street,  127. 

hitching,  insufiioient  fastening,  127. 

hitching,  runaway  from  insutlicient  hitching,  128. 

hitching,  leaving  horse  untied  while  delivering 
parcel,  127. 

hitching,  leaving  horse  with  no  one  in  charge,  127. 

hitching,  leaving  horse  accustomed  to  run  away 
unhitched,  128. 

hitching,  ordinance  prohibiting  standing,  compe- 
tency of,  127. 

hitching,  ordinance  prohibiting  hitching  to  shade 
trees,  127. 

hitching,  burden  of  proof  on  driving  against  hitoned 
team,  127. 

runaways,  defendant  liable  if  negligent,  128. 

runaways,  defendant  not  liable  if  not  negligent,  128. 

runaways,  no  presumption  of  nep^ligence,  128. 

runaways,  through  insufficient  hitching,  128. 

runaways  in  consequence  of  fright,  1^5, 128. 

runaways,  leaving  horse  accustomed  to  run  away 
with  boy,  128. 

runaways  in  consequence  of  driving  near  train,  128. 

runaways,  evidence  that  horse  had  previously  run 
away,  128. 

foot  passengers  have  not  right  of  way,  129. 

foot  passengers  must  use  care,  129. 

foot  passengers  crossing  street  when  teams  numer- 
ous, 129. 

foot  passengers,  duty  to  look  before  crossing,  129. 

foot  passengers  knocked  down  wiiile  not  on  regular 
crossing,  129. 

foot  passengers  attempting  to  pass  ahead  of  team,  129. 

foot  passengers  not  noticing  planks  behind  cart,  129. 

foot  passengers,  ordinance  against  fast  driving,  effect 
of  on  duty  of,  129. 

ordinance  regulating  speed,  competency  of,  129. 

law;  of  the  road,  driver  ixiust  turn  to  the  rig|i|i,  j(30. 
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law  of  the  road,  driver  mnst  turn  out  though  road 
rough,  §  130. 

law  of  the  road, "  traveled  part "  of  road,  what  is,  130. 

law  of  the  roaa,  duty  where  it  would  be  unsafe  to 
turn  out,  130. 

law  of  the  road,  wantonly  turning  to  right,  130. 

law  of  the  road,  when  one  should  not  turn  to  right, 
130. 

law  of  the  road,  rider  should  yield  to  driver,  130. 

law  of  the  road,  light  wagon  should  yield  to  heavy, 
130. 

law  of  the  road,  horseman  need  not  turn  any  par- 
ticular way,  130. 

law  of  the  road,  passing  to  left  to  turn  in  at  store,  130. 

law  of  the  road,  driving  against  team  on  wrong 
side,  130. 

law  of  the  road,  turning  aside  for  team  going  same 
way,  130. 

law  of  the  road,  injury  while  passing  another,  130. 

law  of  the  road,  driver  may  presume  another  will 
obey  statute,  130. 

actions,  burden  of  proof  in,  127, 131. 

actions,  care  which  plaintiff  must  show,  131 

contributory  negligence,  failure  to  look  back.  131. 

contributory  negligence,  unjustifiable  use  of  road, 
131. 

contributory  negligence,  evidence  that  drivers  at- 
tempted to  cut  each  otner  off,  131. 

collision  at  night  in  passing  obstruction,  131. 
Drover,  bound  to  ordinary  care  only,  65. 

scattering  of  drove,  liability  on,  65. 
Dmggistft,  action  against,  is  founded  on  nep^ligence,  182. 

-must  know  properties  of  medicines,  132. 

improperly  prepared  prescription,  132. 

selling  wrong  drug,  132. 

selling  poisons,  132. 

liability  to  third  person,  132. 

careless  labeling,  132. 

negligence  of  medical  treatment  where  wrong  dmg 
sold,  132. 

clerks,  liability  of,  for,  132. 

contributory  negligence  in  taking  drug,  132. 
Snty,  act  done  in  discharge  of,  as  contributory  negli- 
gence, 23. 
DESBnra  Nbo.  >-  50. 
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Suamtnt.    See  Laterai«  Suffobt. 
Bflivftton,  in  buildings,  ^  818. 
Entrances,  to  buildings,  310,  311. 

landlord's  liability  for,  319. 
Erections.    See  Real  Estate. 
Escape,  liability  of  sheriff  for,  337. 
Evidence.    See  Carriebs  of  Gtoods  ;  BBiviNa ;  High- 
ways; Railroads. 

negligence  is  not  presumed,  405. 

Injury  must  be  proved,  405. 

direct  ei^idence  of  negligence  is  not  necessary,  405. 

negligence  may  be  inferred,  405. 

material  facts  alleged,  proof  of,  405. 

burden  of  proof  of  contributory  negligence,  406. 

due  care  must  be  shown.  406. 

direct  evidence  of  due  care  is  not  necessary,  406. 

reputation  for  care,  evidence  as  to,  407. 

as  to  what  prudent  man  would  have  done,  408. 

testimony  of  deceased  witness  at  coroner's  inquest, 
408. 

admissions  of  joint  tort-feasor,  408. 

declarations  of  injured  persons,  408. 

declarations  of  defendant's  servant,  408. 

reputation  of  plaintiff,  evidence  of,  414. 

intemperance  of  plaintiff,  evidence  of,  414. 

showing  loss  to  plaintiff's  business,  417. 

profit,  evidence  as  to,  417. 

showing  prospective  damages,  418. 

as  to  plaintiff's  or  deceased's  family,  419. 

in  action  for  death,  420. 

in  action  for  death  of  child,  422. 

life  tables,  admissibility  of,  428. 

usa^e,  evidence  of,  to  excuse  negligence,  9. 

similar  accident,  or  want  of  evidence  of,  185, 320*,  406. 

allowing  plaintiff  to  state  damages,  410. 

plaintiff  may  testify  to  wages  generally  earned  in 
his  business,  410. 

pecuniary  circumstances,  evidence  as  to,  413. 

defective  premises,  evidence  in  action  for,  320. 

sheriffs,  actions  against.  332,  340. 

to  show  defect  in  platform,  85. 

to  show  defect  in  bridge,  74. 

to  prove  notice  of  animal's  disposition,  83. 8T* 

employment  of  attorney,  proof  of,  50. 

of  condition  of  track  near  aooident^  88. 
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that  defendant  repaired  track  after  accident,  i  263. 

in  injuries  from  tire-works.    See  Pire-works. 

in  actions  against  passenger  carriers.    See  Carriers 
OF  Passengers. 

in  actions  against  physicians,  234. 

in  actions  against  railroads.    See  Railroads. 

in  action. by  servant.    See  Master  and  Servant. 

in  actiOiis  against  telegraph  companies,  374. 

in  action  against  turnpike  corporations,  383. 
Sxcavations.    See  Real  Estate. 

railroad's  liability  for,  to  adjoining  owner,  237. 
Executions.    See  Sheriffs. 

JExecutors  and  administrators,  care  of  prudent  man  re- 
quired of,  133. 

are  not  insurers,  133. 

managing  plantation  in  ordinary  manner,  13.S. 

loss  of  funds  where  he  uses  ordinary  diligence,  188. 

collection,  duty  as  to,  133. 

gross  negligence  in  collections,  133. 

mismanagement  of  agents,  133. 

personalty  lost  through  negligence,  133. 

interest,  liability  for,  133. 

responsibility  for  debts  created  by  himself,  188. 

fiuit  on  debt,  necessity  of,  133. 

neglecting  to  sue  till  debt  barred,  133. 

«urety,  duty  where  principal  is,  133. 

Illegal  claims  should  be  opposed,  133. 

neglecting  to  sell  personalty,  133. 

not  liable  further  than  assets,  133. 

co-executor,  liability  for,  133. 

damages  in  action  for  child's  death,  422. 

death,  pleading  in  actions  for,  397. 

death,  right  to  sue  for,  391. 
Sxcessive  damages,  in  actions  for  personal  injuries,  424. 

in  actions  for  death,  425. 
Exemplary  damages,  in  actions  for  negligence,  415. 

for  wilful  collision,  365. 
Explosives.    See  Fire-arms;  Fire-works;  Blasting; 

Gas  Companies. 
Express  companies,  are  common  carriers,  137. 

duty  is  judged  by  nature  of  service,  137. 

delivery,  sufficiency  of,  137. 

•delivery  without  payment,  when  negligence,  137. 

receiving  bill  for  collection,  duty  of,  137. 
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connecting  carrier,  liability  for,  2  137. 

suppression  of  character  or  value  of  good,  137, 138. 

receipt  is  sufficient  notice  of  value,  137. 

State  bonds,  complaint  for  recovery  of,  137. 

burden  of  proof  is  on  company,  137. 

burden  of  proof,  where  liaoility  limited,  137. 

negligence,  liability  for,  cannot  be  limited,  138. 

limitation,  unless  value  stated,  138. 
Faotories,  steam,  use  of  in,  315. 
Family,  evidence  as  to,  in  action  for  damages,  419 
Fear.    See  Peril. 

FenoM,  cattle  must  be  fenced  in  not  out  at  common  law, 
139. 

cattle,  whether  must  be  fenced  out  in  United  States, 
139. 

liability  where  one  under  duty  to  erect,  139. 

partition,  failure  to  repair  is  not  contributory  negli- 
gence,  140. 

partition,  entry  of  cattle  through  defect,  140. 

partition,  owned  entirely  by  one  person,  1^. 

partition,  defect  in  plaintiff's  portion  of,  140. 

partition,  cattle  wrongfully  on  adjoining  land,  140. 

partition,  stranger's  cattle  entering  through  defect, 
140. 

partition,  removal  of,  140. 

insufficiency  of  plaintiff's,  where  animals  trespass, 
34. 

not  required  at  common  law,  .34. 
Ferries,  are  common  carriers,  141. 
Ferry  boats,  management  of,  354. 

kept  for  private  convenience  without  charge,  141. 

suitable  means  of  transportation  necessary,  141. 

unforeseen  accidents  need  not  be  provided  against, 
141. 

management  of,  on  shares,  141. 

lease  of  boat  to  another  company,  141. 

passengers,  safe  means  of  exit  necessary,  142. 

passengers,  improved  means  of  exit,  duty  to  provide, 
142. 

passengers,  what  acta  negligent  in  discharging,  142. 

passengers,  falling  through  openingps  in  guard  on 
side,  142. 

passenger  standing  near  chain  is  not  negligent, 
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passenger  stepping  into  carriage  way  is  not  negli- 
gent, ^  142. 

passengers  standing  on  edge  of  dock.  142. 

passengers  standing  near  bow  while  boat  landing, 
142. 

passenger  falling  overboard  wliile  recovering  hat, 
142. 

passengers,  burden  of  proof  in  action  by,  142. 

passengers  failing  to  leave  boat,  142. 

goods,  provision  for  reception  necessary,  143. 

goods,  company,  when  liable  for,  143. 

goods,  barriers  to  prevent  escape  of  horses  required, 
143. 

goods,  frightened  horses  rushing  overboard,  143. 

goods,  carrying  gratuitously,  143. 

goods  in  custody  of  owner,  143. 

goods,  agreeing' to  take  risk,  143. 

goods,  evidence  showing  retention  of  control,  14i3» 

goods,  burden  of  proof  in  action  for  loss,  143. 

goods,  damages,  measure  of,  for  loss,  143. 
Finoer,  of  lost  goods,  liability  of,  66. 
Tire.    See  Railroads. 

one  setting  out  must  use  care,  144. 

may  be  kindled  for  purpose  of  husbandry,  144* 

setting  lire  to  prairie,  1-6. 

unexpected  wmd  causing  spreading,  144. 

kindling,  where  injury  probable,  144. 

failing  to  guard,  144. 

setting,  in  dry  weather,  144,   • 

starting  again  after  supposed  extinguishment,  144. 

care  must  be  used  in  generating  steam,  145. 

wood,  using  for  fuel  in  machine,  145. 

spark-arrester,  necessity  of  in  machine,  145. 

leaving  stove  with  damper  open,  145. 

leaving  lamp  burning  in  office  at  night,  145. 

lessor  IS  notj  for  lessee's  fire,  146. 

proximate,  injury  to  adjoining  property  whether, 
146. 

burden  of  proof  in  action  for,  146. 

evidence  that  defendant  was  careful  with,  146. 

construction  of  wooden  building  near  steamer  land- 
ing is  not  negligence,  146. 

leaving  combustible   material   around    premises, 
146. 
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city  failing  to  keep  cisterns  filled  with  water,  { 146^ 

fire-escapes  in  buildings,  311. 

failure  to  put  out,  after  discovering,  30. 
Tire-arms,  liigli  degree  of  care  required  in  using,  134. 

accidental  discharge,  injury  from,  134. 

discharging  for  purpose  of  drying,  134. 

discharging  at  another  in  play,  134. 

militia,  officers  liable  for  discharge  of  guns,  134* 

militia,  wounding  of  soldier  by  another,  134. 

steamboat,  discharging  gun  from,  134. 

shooting  wrong  person^  134. 

toy  pistol,  injury  from,  134. 
Tire-escapes,  in  buildings,  311. 
Fire-work3,  exploding  fire-crackers  in  street,  135. 

injury  from  throwing  sq[uib,  135. 

president  of  club  ordering  display  is  liable,  135. 

evidence  that  plaintiff  anoL  defendant  got  up  display, 
135. 

watching  in  street  is  not  contributory  negligence, 
135. 
Flagmon.    See  RAiiiROADS. 
Flags,  liability  for,  168. 
Flooding,  from  defective  sewers  or  culverts,  323. 

premises  by  not  turning  off  water,  316. 

from  defective  highway,  156,  164. 
Forgery,  teleajraphic  dispatches,  371. 
Form  of  action.    See  Pleaping. 
Forwarders,  are  not  common  carriers,  62. 

only  bound  to  ordinary  care,  62. 

must  obey  instructions,  62. 

mistake  in  shipping,  62. 

loss  of  property,  62. 

connecting  carriers,  liability  as.    See  Carbiebs  or 
Goods. 
Fonndations.    See  Heal  Estate. 
Fraud,  distinction  between,  and  negligence,  5. 

gross  negligence,  whether  fraud,  5. 
Fright.    See  Peril. 

Gas  companios,  ordinary  care  in  conducting  business 
necessary,  147. 

pipes  must  be  carefully  laid,  147. 

trenches,  imperfectly  filling,  147. 

interference  with  pipes  must  be  prevented,  147» 

must  see  that  city  properly  packs  sewers,  147, 
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pipes  of  suDicient  strength  necessary,  §  147. 

telegraph  wires  afiixed  to  building,  147. 

leakage,  neglect  to  close  service  pipe  on  removing 
meter,  148. 

leakage,  injury  to  child  from  inhalation,  148. 

leakage,  injury  to  business  from,  148. 

leakage,  lessee  may  sue  for,  148. 

leakage,  presumption  of  negligence  arises  from, 
when,  148. 

leakage,  corrupting  waters  of  well,  148. 

leakage,  plaintiff's  generation  of  gas  is  no  excuse, 
148. 

leakage,  injury  to  well  water  from,  148. 

leakage,  damages  for^  148. 

explosions,  care  required  to  prevent,  149. 

explosions  caused  by  carelessness  of  servant,  149. 

explosions,  knowledge  of  accumulation  of  gas  in 
cellar,  149. 

highest  care  must  be  used  in  repairing,  150. 

repair  must  be  in  reasonable  time,  150. 

reasonable  inspection  necessary,  150. 

defect  not  ascertainable,  150. 
C^oss  negli^^ence,  whether  fraud,  5. 

definition  of,  11. 

violation  of  statutes  as,  6. 

contributory  negligence  is  no  defense  to,  29. 

comparative  negligence,  doctrine  of,  29. 

negligence  of  other  party  will  not  excuse,  31. 
Onardians,  ordinary  diligence  required  of,  151. 

g)rmitting  money  to  be  in  executor's  hands,  151. 
ilin^  to  collect,  151. 
allowing  property  to  be  sold  for  less  than  value,  151, 
request  of  ward  not  to  collect,  151. 
receiving  note  for  debt,  151. 

depreciated  bank  notes  receiving  in  payment,  151, 
confederate  money,  receiving  in  payment,  151. 
permitting  property  to  remain  idle,  151. 
costs  when  chargeable  with,  151. 
negligence  of,  when  imputed  to  child,  28. 
OuardB.    See  Barricades  ;  EAiLiNas. 

carrier's  duty  to  place  before  car  windows,  99. 
railroad's  duty  to  erect,  to  prevent  injury  to.children, 
261. 
Oatters.    See  Sewebs. 
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Harbors.    See  Shipping. 
High  seu,  death  on,  action  for,  §  392. 
Highways.    See  Drivinq  ;  Railboads  ;  Turnpike  Cor- 
porations. 
Duty  of  repairing  ojnd  maintaining. 

duty  at  common  law  was  on  parishes,  152. 

no  public  obligation  regarding,  by  common  law  of 
America,  152. 

towns  j^enerally  required  to  maintain,  153. 

town  under  duty  to  repair,  and  with  means  must  re- 
pair, 153. 

town  must  repair,  where  control  of  streets  given,  153. 

town  specially  enjoined  to  maintain,  153. 

town,  acceptance  of  charter  giving  control  does  not 
charge,  153. 

town  undertaking  to  maintain  though  under  no  duty, 
153. 

town,  court  determines  duty  to  maintain,  153. 

town,  duty  cannot  be  divested  by  contract,  10, 153. 

town,  injury  from  defect  in  street  and  negligence 
of  third  person^  153. 

town,  duty  of  third  person  to  repair,  effect  of  on, 
155. 

town,  effect  on,  of  ownership  of  street  by  corporar 
tion,  155. 

town,  liability  where  corporation  required  to  repair, 
155. 

town,  effect  on,  of  corporation's  agreement  to  repair, 
155. 

town,  liability  where  duty  rests  on  adjoining  owner, 
155. 

town,  liability  for  defect  in  laying  out,  156, 

town  is  exclusive  judge  of  manner  of  opening,  156. 

town,  determination  of  plan  of  work  is  conclusive, 
156. 

town,  erroneous  estimate  of  public  needs,  156. 

town,  flooding  caused  through  defective  plan,  156. 

town,  liability  where  work  done  by  contract,  157. 

town,  Instances  of  liability  where  work  done  by  con- 
tract, 157. 

adioining  owner,  liability  where  duty  is  city's,  158. 

sub-lessee  need  not  repair  sidewalk,  158. 

individual  excavating  for  private  purpose,  158. 

contractor  doing  work  as  required,  158. 

town's  right  against  individual  causing  defects,  158, 
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damages,  measure  of,  in  action  by  town  against  in- 
dividual, §  158. 

judgment  against  city  conclusive  against  person 
causing  defect,  158. 

road  officers,  liability  depends  upon  statute,  159. 

road  officers,  one  assuming  to  act  as,  is  liable,  159. 

road  officers,  how  relieves  himself  from  duty,  159. 

road  officers,  one  may  be  sued  alone,  159. 

road  officers  may  be  required  to  repair  on  Sunday 
in  Wisconsin,  159. 

road  officers,  county  not  liable  for  road  supervisor, 
159. 

road  officers  are  liable  for  negligence,  159. 

road  officers  grading  according  to  orders  not  liable, 
159. 

joint  liability  of  city  and  railway  comj)any,  160. 

joint  liability,  injury  by  city  ana  individual  jointly, 
160. 

joint  liability,  liability  of  adjoining  towns,  160. 
Management  of  streets,  defects  in, 

must  be  kept  in  safe  condition,  161. 

need  not  be  absolutely  safe,  161. 

reasonable  safety  only  required,  161. 

'* safe  and  convenient"  in  statute,  meaning  of,  161. 

unforeseen  injuries,  not  liable  for,  161. 

liability  commensurate  with  right  and  obligation, 
161. 

ordinary  care,  when  no  excuse,  161. 

must  be  safe  for  travel  by  night,  161. 

failure  to  improve  street  not  needed,  161. 

town*s  liability  for  defect  of  third  person,  154. 

water-plug  projected  by  water  company,  154. 

alteration  of,  by  railroad,  154. 

injury  by  engine  on  track  illegally  laid  across,  154. 

obstructions  made  by  adjoining  proprietor  in  im- 
proving, 154. 

lighting  streets,  no  obligation  of,  162. 

lighting  streets,  obligation  if  assumed  must  be  care- 
fully performed,  162. 

authorized  obstructions,  city  must  see  to,  163. 

authorized  obstructions,  work  under  street,  163. 

authorized  obstructions,  platform  on  street,  163. 

authorized   obstructions,  ditch  dug   by  aquedaot 
company,  163. 
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authorized  obstructions,  exoavation  by  gas  compaDy, 

H63. 
authorized  obstructions,  railroad  track,  163. 
authorized  obstructions,  digging  of  trench  in,  163. 
authorized  obstructions,  excavation  not  warranted 

by  license  to  build,  103. 
cuthorizod  obstructions,  leaving  sidewalk  in  dan- 
gerous condition,  1G3. 
c;utl3orized  obstructions,  leaving  unguarded  ditch, 

1G3. 
improvement,  statutory  duty  remitted  during,  164. 
improvement,  prudent  persons  must  be  protected 

during,  164. 
improvement,  obstructions  created  by,  are  not  de* 

fects,  164. 
improvement,  grading,  only  reasonable    care  re- 
quired in,  164. 
improvement,  storms  need  not  be  provided  against 

during,  164. 
improvement,  flowing  premises  in  consequence,  164. 
improvement,  causing  injury  from  surface  water, 

164. 
improvement,  destroying  drainage,  164. 
improvement,  insufficient  sewers,  164. 
improvement,  excavation  causing  adjoining  land  to 

smk,  164. 
improvement,  excavating  so  that  upper  land  caves, 

164. 
improvement,  throwing  refuse  earth  on  adjoining 

lots,  164. 
improvement,  mere  inconvenience  or  loss  of  profits, 

164. 
improvement,  accidents  from  want  of  g^uards,  164^ 
traveled  part  must  be  repaired,  165. 
entire  width  need  not  be  repaired,  165. 
defects  not  within  traveled  part,  192. 
defects  outside  of  highwajrs,  town  when  liable,  192. 
when  line  of  highway  not  indicated,  192. 
dangerous  wall  standing  near  street,  192. 
unreasonable  narrowing  must  be  prevented,  165. 
obstructions  distant  from  travelca  part,  165. 
margins  must  be  reasonably  safe,  165. 
defects  so  near  as  to  make  road  dangerous,  165. 
obstruction  forcing  traveler  into  ditch,  165. 
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duty  where  whole  width  used,  J  165, 

turn-out,  duty  to  repair,  165. 

sidewalk  is  part  of  highway,  166. 

sidewalks,  some  obligation  towards,  as  to  rest  of 

highway,  166. 
liability  for  defects  in  Michigan,  166. 
sidewalks,  town  is  liable  for,  when  it  has  power 

over,  166. 
sidewalks,  town*s  liability  where  built  by  lot  owners, 

166. 
sidewalks  built  by  private  person  without  orders, 

166. 
sidewalks,  statutes  imposing  payment  on  adjoining 

owners,  166. 
sidewalks,  jury  determines  defectiveness,  166. 
sidewalks,  assumption    that   narrow   sidewalk  is 

negligence,  166. 
sidewalks,  difference  between,  and  cross-walk,  167. 
cross-walk,  distinction  between,  and  sidewalk,  167. 
cross-walk,  same  liability  towards  as  to  highway, 

167. 
cross-walk,  usual  crossing  one  may  use,  167. 
cross-walk,  improper  fiag-stone,  167. 
cross-walk,  slippery  condition  of,  167. 
cross-walk,  user  may  establish,  167. 
cross-walks,  erected  by  railroad,  town  liable,  167, 
cross-walks,  jury  determines  sufficiency,  167. 
awnings,  defective,  town^s  liability  for,  168. 
awnings,  defective,  owner's  liability  for,  168. 
sign-boards,  town  not  liable  for  falling,  168. 
trees,  injury  from  falling  limbs,  168. 
trees,  negligent  felling,  town's  liability  for,  168. 
£a^,  falling  of  weights  connected  with,  168. 
objects  calculated  to  frighten  horses  are  defects,  169. 
Instances  of  objects  calculated  to  frighten  horses, 

169. 
Jury  determines  whether   object  is  calculated  to 

frighten  horses,  169. 
wild  animals,  licensing  exhibition  of,  169. 
licensing  object  calculated  to  frighten  horses,  169. 
snow  and  ice,  liability  of  town  depends  upon  circum- 
stances, 170. 
«i)ow  and  ice,  allowing  sidewalk  to  become  slippery, 

170, 
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snow  and  ice,  ice  formed  by  freezing  of  melting 

snow,  9  170. 
enow  and  ice,  making  way  dangerous,  170. 
»now  and  ice,  faiiing  to  remove,  170. 
snow  and  ice,  snow  drifts,  injury  from,  170. 
snow  and  ice,  falling  of  snow  from  building,  170. 
snow  and  ice,  ice  formed  by  pumping  on  fire,  170. 
snow  and  ioe,  notice  of,  necessity  of,  170. 
snow  and  ice,  ice  formed  from  discliargo  of  leader, 

170. 
snow  and  ice,  liability  where  there  is  plenty  of  space, 

170. 
openings  in,  must  be  properly  covered,  171. 
opening  is  not  nuisance  per  se,  171. 
cellars  left  open  is  defect,  171. 
coal  vaults  under,  may  be  permitted,  171. 
coal  vaults,  leaving  uncovered  while  filling,  171. 
coal  vaults,  city  permitting,  must  see  to,  171. 
vault,  pleading  of  license  to  construct,  401. 
vaults  opening  into,  310. 
trap-door  insecurely  fastened  is  defect,  171. 
stair- ways,  duty  of  city  to  guard,  171. 
building  material,  adjoining  owner  may  leave  on 

highway,  172. 
building  material,  city  must  guard, '172. 
building  material,  unnecessary  obstruction  by,  172. 
building  miaterial,  notice  of  danger  must  be  given, 

172. 
railings  and  barriers,  when  necessary,  want  of,  is 

negligence,  173. 
railings  and  barriers,  dangerous  places  should  be 

guarded,  173. 
railings  and  barriers,  stair-ways,  duty  to  guard, 

171. 
railings  and  barriers,  building  materials  should  be 

guarded,  172. 
railings  and  barriers,  where  there  is  no  i>ower  to 

erect,  173. 
railings  and  barriers,  Instances  of  places  that  should 

be  guarded,  173. 
railings  and  barriers  against  straying  need  not  be 

erected,  173. 192. 
railings  and  barriers  not  necessary  for  outside  de* 

fects,  173. 
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railings  and  barriers,  approaches  to  street  need  not 

be  guarded,  g  173. 
railings  and  barriers,  excavations  must  be  guarded, 

173,  174. 
railings  and  barriers,  excavations  dug  by  third  per- 
sons, 174. 
railings  apd  barriers,  removal  of  by  third  persons, 

173. 
railings  and  barriers,  evidence  of  custom  not  to 

erect,  186. 
lights  around  excavations  or  defects,  172, 173, 174. 
depression  in  wall^  is  not  negligence  pef>  .se,  175. 
depression  iu  wali^s.  wlien  defects,  175. 
depression,  abrupt  clescent  is  defect,  175. 
depression,  sudden  slope  is  defect,  175. 
flag-stones,  cracks  in,  are  defects,  176. 
slippeiy  walls  is  defect,  176. 
glass  covers  worn  Smooth,  176. 
coasting  with  sleds  is  not  defect,  177. 
-horse  frightened  by  boys  coasting  in,  177. 
•coasting,  ordinance  forbidding,  collision  after,  177. 
holes  and  ruts  are  defects,  178. 
mounds  remaining  after  excavation  are  defects,  178. 
telegraph  wires  endangering  tiavel,  178. 
stones,  whether  defects,  178. 
gully  by  sidewalk  is  defect,  178. 
gutter  on  street  is  not  defect,  178. 
sleigh  standing  is  not  defect,  178. 
rope  stretched  across  is  not  defect,  178. 
firing  of  cannon,  town  not  liable,  178. 
post  to  protect  shade  tree  is  not  defect,  178. 
falling  of  building  on  one  on,  314. 
excavati(m  by  adjoining  owner  near  to,  309. 
injury  to  passenger  on,  by  animals,  33,  36,  37,  88. 
injuries  by  animals  at  large  on,  36. 
Notice  of  defect ;  adoption  -j/road, 

notice  of  defect,  town  must  have,  170, 179. 

notice  of  defect  existing  in  construction  not  neoee- 

sary,  179. 
notice  of  defect  in  work  done  by  contractor,  179. 
notice  of  defect  in  work  done  imder  city  authority, 

179. 
notice  may  be  inferred,  179. 
notice,  patent  defect,  notice  of  is  inferred,  179. 

DzcBiNG  Kkq.— eo. 
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notice  inferred  from  continuance  of  defect,  J  179. 

notice,  instances  of  inference  of  defect  from  con- 
tinuance, 179. 

notice  to  officer  is  notice  to  city,  179. 

notice,  instances  of  officers  whose  knowledge  bind?. 
city,  179. 

notice,  iniiabitants,  notice  to,  whether  sufficient,  179. 

notice,  resolution  directing  repairs  is  evidence  of,  179. 

notice,  evidence  of  other  accident  as  showing,  179. 

notice,  evidenoe  of  general  unsoundness  to  show, 
179. 

notice  of  particular  defect  not  necessary  when,  179. 

liability  attaches  when  way  opened,  180. 

formal  opening  is  not  necessary,  180. 

liability  is  independent  of  how  street  became  such, 
180. 

irregularity  in  mode  of  laying  out,  180. 

not  establisliing  in  statutorv  mode,  180. 

cross-walk:  may  be  establisfied  by  use,  167. 

cross- wallc  under  charge  of  city  is  presumed  con- 
structed by  it,  167. 

dedication  of,  acceptance  of,  180. 

user  may  establish,  180. 

acceptance  of  way  built  by  individual,  180. 

evidence  of  payment  for  is  competent  to  show  open- 
ing, 180. 

indictment  for  non-repair  is  evidence  of  adoption ,  180. 

ordinances  competent  to  show  it  was  public  street, 
186. 

offer  to  pay  for  is  evidence  of  adoption,  180. 

laying  out  new  road  and  discontinuing  old,  18(1 

worlced  for  benefit  of  individual,  180. 

opening   before   statutory   time   after  acceptance 
passea,  180. 

discontinuing,  town  is  not  liable  after,  180. 

parol  authority  to  agents  Is  sufficient,  180. 
Actions /or  defects, 

establishment  in  statutory  mode  need  not  be  aUeged, 
180. 

complaint  must  show  negligence.  181. 

complaint  showing  knowledge  of  defect,  when  suf- 
ficient, 189. 

manner  of  imposition  of  duty  need  not  be  allied, 

181  • 
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allegation  of  adoption  or  owneriship  not  necessary, 

g  181. 
particulars  of  defect  need  not  be  alleged,  181. 
precise  road  should  be  described,  181. 
notice  of  defect  must  be  alleged,  181. 
due  care  on  plaintiff's  part  need  not  be  alleged,  181. 
due  care,  what  allegation  of  sufficient,  181. 
defect  cannot  be  inferred  from  injury,  182, 
burden  of  proof  is  on  plaintiff,  182. 
jury  determines  whether  plaintiff  used  care,  183. 
^ury  determines  whether  defect  exists,  183. 
^ury  determines  whether  repairs  sufficient,  183. 
jury  determines  whether  town  has  notice,  183. 
opening  is  question  of  law  in  Vermont,  1&3. 
proximate  cause,  defect  must  be,  184. 
proximate  cause,  instance  of  defect  held  to  be,  184. 
evidence  of  similar  accident,  whether  competent, 

185. 
evidence  of  want  of  accident,  competency  of,  185. 
depreciation  of  property,  evidence  of,  when  not 

alleged,  181. 
evidence  of  subsequent  improvement  of  street,  186. 
payment  of  damages  to  one  injured  at  same  time, 

186. 
instances  of  evidence  held  proper,  186. 
evidence  of  like  defects  b^ing  common,  186. 
evidence  of  like  condition  of  neighboring  roads,  186. 
evidence  of  practice  of  other  towns  regarding  other 

roads,  186. 
evidence  ojf  custom  not  to  erect  barriers,  186. 
want  of  funds  is  no  excuse  for  defects,  187. 
inability  to  raise  funds  as  defense,  187. 
uselessness  as  defense  for  non-repairs,  187. 
Duty  of  traveler  on  highway, 
defect  must  be  sole  cause  of  injury,  188. 
ordinary  care  to  avoid  injury  necessary,  188. 
may  assume  that  street  safe,  188. 
notice  of  necessary  obstructions  must  be  taken,  188. 
erring  in  judgment  in  taking  side  track,  188. 
ivalking  carelessly  or  inattentively^,  188. 
ruptur^  man  stamping  on  defective  place,  188. 
degree  of  care  required  in  night,  188, 189. 
eare  required  where  walk  obstructed  by  snow,  170. 
leaning  against  railing,  173. 
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due  care,  alleviation  of,  ?  181. 

due  c*are,  jury  determine  whether  plainti^osed,  183. 

care  required  where  one  has  notice,  189. 

want  of  care  aft<<r  notice  of  defect,  189. 

knowledge  of  defect  is  not  conclusive  of  negligence^ 

189. 
knowledge  of  defect,  evidence  of,  is  proper,  189, 
choosing  unsafe  walk,  189. 
driver  must  provide  suitable  team,  190. 
defect  in  vehicle,  effect  of,  190. 
defect  in  harness,  effect  of,  190. 
smoothness  of  horse*s  shoes,  190. 
driving  vicious  horse,  190. 
blind  horse,  190. 
speed,  190. 
not  looking  in  direction  he  was  driving,  190. 

Sassing  another  team,  190. 
riving  on  street  whose  defects  concealed  by  snow^ 
190. 

driving  in  violent  storm,  190. 

driving  against  post  outside  of  highway,  192. 

racing  in  highway,  190. 

animal  becoming  imcontroUable,  190. 

running  away  ofteam  as  defense,  173, 174. 

hitched  animal  getting  loose,  190. 

permitting  woman  to  drive,  190. 

driving  into  building  material,  172. 

road  must  be  used  for  purpose  of  travel,  191.. 

using  highway  as  playground,  191. 

straying  from  highway,  town  not  liable,  173, 192. 

guards  to  prevent  straying  not  necessary,  173,  192. 

one  may  walk  outside  when  highway  dangerous,  192. 

voluntarily  leaving  traveled  tracks  165. 

driving  animals  over,  37. 
Hiring.    See  Bailments. 
Horses.    See  Animals  ;  Driving. 

frightening  by  machinery,  315. 
Husband  and  wife,  husband's  right  to  sue  for  injury  to 
wife,  388. 

wife's  right  to  sue  for  injury  to  husband,  388. 

statutory  action  for  death,  390,  391, 392. 

children  not  necessary  parties  in  action  by  widow^ 
395. 

pleading  in  action  for  death,  897. 
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negligence  of  husband  is  imputed  to  wife,  §  27. 

damages  for  deaf li  of,  420. 

damages  in  action  for  injury  to  or  death  of  wife,  421, 

excessive  damages  tn  action  for  death  of  wife,  426. 

excessive  damages  in  action  by  wife  for  husband's 
death,  425. 
loOy  thrown  from  roof,  316. 

town's  liability  for,  170. 

failure  to  remove  from  bridge,  71. 
•Idiots,  are  not  chargeable  with  contributory  negligence, 

20. 
Imputed  negligonca,  doctrines  relating  to,  27. 

instances  of,  27, 28. 

parent's  negligence  whether  imputed  to  child,  28. 
Indemnity,  paid  by  another  does  not  mitigate  damages, 

412. 
Inovitable  accident.    See  Carriers  of  Goods. 

breaking  of  vessel  from  moorings  is,  350. 

as  a  defense  in  action  for  collision  between  vessels, 
363. 

one  is  not  liable  for,  4. 
Innkeopors,  common  carrier,  whether  liability  is  that  of, 
193. 

liable  only  to  guests,  193. 

guests,  wfio  are,  193. 

guests,  temporary  absence  of,  effect  of,  193. 

goods  left  in  charge  of,  by  guest,  193. 

goods  need  not  be  specially  left  in  charge  of,  193. 

foods,  guest  taking  charge  of,  193. 
aggage,  liability  whether  confined  to,  193. 
stables  for  guest's  horses  must  be  provided,  193. 
liable  for  negligence  of  driver  employed  by,  193. 
rules,  innkeeper  may  make,  194. 
notice  to  deposit  valuables  in  safe,  194. 
failing  to  state  what  deposited  package  contained, 

194, 195. 
failing  to  deposit  with  clerk,  195. 
failing  to  deposit  where  there  is  no  notice,  195. 
notice,  posting  in  guest's  room,  sufficiency  of,  194, 
notice  must  conform  to  statute,  194. 
notice  simply  printed  at  head  of  register,  1^4. 
proof  of  loss,  demand  and  refusal  is  prima  fade  case, 

195. 
stolen  money,  innkeeper  liable  for,  195. 
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theft  of  goods  by  occupant  of  same  roofn,  §  195,. 

loss  raises  preRumption  of  negUgence,  195. 

burden  of  proof  is  on  innkeeper,  195. 

guest  must  use  ordinary  care,  195. 

loss  caused  by  guest's  negligence,  195. 

guest's  duty  to  keep  room  locked,  195. 

contributory  negligence  must  be  set  out  in  answer, 
195. 

carele53sness  of  guest  to  what  time  evidence  of  con- 
fined, 195. 
Insanity.    See  Lunatics. 
Instructions,  8{>ecific  line  of  duty  cannot  be  stated,  409. 

I^eneral  principle  of  law  should  be  given,  409. 

instances  of,  409. 

ignoring  plaintiff's  negligence  is  error,  409. 

disregard  of,  by  sherifl*,  330. 

contributorv  negligence  must  be  proximate,  14* 

attorney's  duty  to  obey,  47. 
Insurance,  damages  are  not  mitigated  by,  412. 

right  of  company  to  sue  for  death,  391. 

tow,  insurance  of,  does  not  effect  tug*s  liability, 
377. 
Intent,  distinction  between  fraud  and  negligence,  5. 

necessary  to  wilful  negligence,  2. 

is  not  an  element  of  negligence,  2. 

injury  need  not  be  wilful,  2. 
Interest,  trustee,  when  chargeable  with,  380. 

may  be  recovered  against  carrier,  122. 

recovery  of,  in  action  against  attorney,  51. 

allowable  in  action  for  death,  420. 
Intemperance,  plaintiff's,  as  mitigation  of  damages,  414. 
Intoxication,  as  contributory  negligence,  19. 

as  ground  for  exemplary  damages,  415. 

care  required  of  intoxicated  person,  19. 

must  be  proximate  cause,  19. 
Joinder,  of  actions  for  negligence,  396. 
Joint  liability,  of  landlord  and  tenant,  319. 

of  master  and  servant.    See  Master  and  Servant. 
Joint  tort-feasors,  admissions  of  one  as  evidence  against 

others,  408. 
Judges,  liability  of,  229. 
Jury,  determine  question  of  contributory  neg^genoe, 

4Uo. 

determine  question  of  negligence,  266,  403. 
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proximate  cause,  jury  determines  question,  §  402. 

determines  whether  olowing  whistle  on  train  negli- 
gent, 250. 

determines  whether  there  was  defect  in  highway, 
183. 

cellar  doors,  determines  whether  use  of  negligent, 
310. 

Shysician's  negligence  is  question  for,  233. 
etermines  whether  speed  of  train  negligent,  241. 
JuBtices,  declaration  against,  for  not  filing  papers  on 
appeal,  231 . 

liability  of,  229. 
Ibiowledge.    See  Notice. 
Landings,  vessels  making,  351. 
Landlord  and  tenant,  leasing  building  which  falls,  314. 

liability  as  between,  319. 

liability  of  landlord  for  injury  to  tenant's  employee 
from  machinery,  315. 

stair-way,  landlord  must  repair,  311. 
Lateral  snpport,  right  of,  309. 
Laoncliing,  vessels,  launching  of,  353. 
Law  of  the  road.    See  Driving. 
Lesflee.    See  Landlord  and  Tenant. 

of  farm  is  liable  for  animal's  trespasses,  34. 
Levees,  commissioner's  liability  to  overflowed  planter, 

229. 
License,  injury  to  persons  on  land  under,  318. 
Life,  act  done  to  save,  as  contributory  negligence,  23. 
Lights.    See  Hiou WAYS ;  Railroads. 

halls  and  passage  ways  in  buildings,  lighting  of, 
313. 

on  vessels,  347,  348. 
Live  stock,  carriers  of,  105. 
Livery  stable  keepers,  are  not  insurers,  63. 

only  bound  to  ordinary  care,  63. 

building,  duty  as  regards,  63. 

escape  of  horses,  63. 

servants  of,  liability  for,  63. 

defects  in  carriages  hired,  63. 
Looatio  operis  faoiendi,  liability  from,  58. 
Locatio  rei,  duty  and  liability  on,  57. 
Lookouts .    See  Ka  ilboads. 

on  vessels,  346. 
Lost  goods,  finder  of,  66. 
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LunatleSy  are  not  chargeable  with  contributory  negli* 
eence,  §  20. 

liability  for  negligence,  2. 
Xaohinery.    See  Fire  ;  Master  and  Servant 

in  buildings,  315. 

carrier's  liability  for  latent  defect  in,  83. 
KalpracticQ.    See  Physicians. 
Xandatam,  liability  of  mandatary,  54. 
Master  and  Bervant. 
Master^ 8  duty  and  liability  to  servant, 

safety  of  servants  not  guaranteed,  196. 

ordinary  hazards  of  employment,  servant  assumes, 
196. 

perils  not  incident  to  occupation,  196. 

new  and  dangerous  appliances,  introduction  of,  196. 

compelling  servant  to  work  at  more  dangerous  em- 
ployment, 196. 

notice  of  danger  of  occupation,  duty  to  give,  197. 

instructions  as  to  obvious  danger  not  necessary, 
197. 

instances  of  employment  where  notice  of  danger 
necessary,  197. 

notice  of  danger  on  employment  of  boy,  197. 

notice  of  danger,  delegation  of  duty  to  give,  197. 

proper  tools  and  machinery  must  oe  provided,  198. 

tools  and  machinery  must  be  repaired,  198. 

master  must  examine  machinery,  198. 

supervision  over  machinery,  duty  t©  exercise,  198. 

servant  furnishing  his  own  tools,  198. 

safety  of  machinery  is  not  insured,  198. 

ordinary  prudence    only  required   in    furnishing 
machmery,  198. 

saf  St  machmery  need  not  be  provided,  198. 

machinery  in  ordinary  use  is  sufficient,  198. 

improvement,  neglect  to  provide,  198. 

safe  place  of  employment  must  be  provided,  199. 

leaving  glass  exposed,  199. 

falling  of  building,  199. 

insufficient  structures,  199. 

instances  of  defective  structures,  199. 

fencing  machinery,  duty  regarding,  199. 

railroad's  duty  in  providing  safe  track,  199. 

fire-escape  need  not  be  provided,  199. 

notice  of  defect,  master  must  have,  200. 

notice,  positive  knowledge  not  necessary,  200. 
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notice  inferred  if  defect  discoverable  by  ordinary 
care,  ^  200. 

notice  to  co-servant  does  not  bind  master,  200. 

notice  to  person  In  charge  binds  master,  200. 

notice  to  superintendent  binds  master,  200. 

notice  to  one  whose  duty  it  is  to  repair,  200. 

servant  knowing  defects  assumes  risk,  201. 

servant  may  assume  macliine  to  be  safe,  201. 

duty  of  servant  to  note  defects  or  inspect,  201. 

long  continuance,  servant  assumed  to  know  defects 
from,  201. 

jury  determines  whether  servant  knew  danger,  201. 

evidence  to  show  servant  knew  danger,  201. 

servant  deferring  to  opinion  of  others,  201. 

servant  assured  by  master  of  safety,  201. 

use  by  servant  after  assured  of  repairs,,  201. 

servant  using  defective  machine  in  obedience  to 
master,  201. 

co-servants,  master  not  liable  for  injury  by,  202. 
•  co-servants,  servant  takes  risk  of  negligence  of,  202. 
-*^  co-servants,  gross  negligence  of,  not  assumed,  202. 

co-servants,  minors,  whether  assume  negligence  of, 
202. 

co-servants,  injury  to  servant's  wife  by,  202. 

co-servants,  defense  of  injury  by,  must  be  alleged, 
202. 

co-servants,  who  are,  203. 

co-servants,  persons  employed  in  different  depart- 
ments are  not,  203. 

co-servants,  there  must  be  a  common  employment, 
203. 

co-servants,  jury  determines  who  are,  203. 

co-servants,  superiors,  whether  co-servants,  204. 

co-servants,  foremen,  whether  co-servants,  204. 

co-servants,  superintendents,  whether  co-servants, 
204. 

co-servants,  persons  with  authority  to  order  or  dis- 
charge, whether,  204. 

co-servants,  instances  of  persons  held  to  be,  204, 205. 

care  in  employing  servants  required,  206. 

competency  of  servants  not  warranted,  206, 

inquiry  into  habits  of  men  employed,  206. 

continuance  in  service  of  incompetent  servant,  206. 

acquiring  notice  of  Incompetency,  206. 
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dutv  to  discharge  incompetent  servant,  J  206. 

notice  of  subsequent  incompetency  necessary,  206. 

use  of  care  in  employment  presumed,  206. 

want  of  care  in  employment  must  be  alleged,  206. 

burden  of  proof  is  on  servant,  206. 

evidence  to  show  want  of  care  in  employment,  206. 

notice  of  incompetence,  evidence  to  sliow,  206. 

servant's  knowledge  of  co-servant's  incompetence, 
207. 

servant  should  give  notice  of  co-servant's  incompe- 
tence, 207. 

servant  knowing  co-servant's  Incompetency  need 
not  leave,  207. 

incompetent  employee,  master  continuing  employ- 
ment takes  risks,  207. 

master's  negligence,  co-servant's  negligence  does 
not  excuse,  208. 

instances  where  master's  negligence  not  excused  by 
co-servant's,  208. 

injury  while  not  acting  in  his  employment,  209. 

laborer  on   wharf  going  aboard   vessel   through 
curiosity,  209. 

employee  leaving  placie  to  speak  to  co-employee,  209. 

servant  engaged  In  private  ousiness,  209. 

iniury  while  servant  being  carried  to  place  of  work, 
209. 

ordinary  care,  servant  must  use,  210. 

senses,  servant  must  use,  210. 

contributoril  V  negligent,  servant  cannot  recover,  210. 

care  required,  of  servant  is  proportioned  to  danger, 
210. 

servant  of  railroad  stepping  on  track,  210. 

servant  may  assume  co-servants  will  do  duty,  210. 

evidence  to  snow  contributory  negligence,  210. 

violations  of  master  instructions  bars,  211. 

instances  of  violations  of  instructions  barring  re 
CO  very,  211. 

rule,  violating  when  servant  had  no  notice,  211. 

rule,  reasonableness  of,  master  determines,  211. 

assuming  dangerous  {>osition,  212. 

unnecessarily  attempting  danc^erous  work,  212. 

adopting  dangerous  mode  of  doing  work,  212. 

assuming  dangerous  position  in  obedience  to  orders, 
212. 
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negligence,  master's  power  to  limit  liability  for, 

i^213. 
relationship  of,  what  necessary^,  214. 
injury  to  one  assisting  serv£it;  iiU. 
injury  to  on^  temporarily  frt^ting  as  servant,  214. 
instances  of  persona  not  held  servant,  214. 
lessor  is  not  liable  to  servant  of  lessee,  214. 
responsibility  for  wounded  employee,  when  ceases, 

214. 
relationship  when  sufficiently  alleged,  214. 
burden  of  proof  is  on  employee,  215. 
defects  in  machine,  servant  must  show  what,  in  suit 

for,  215. 
servant  must  show  bis  own  care^  215. 
proof  that  defendant  inflicted  iniury,  proof  of,  215. 
presumption  from  occurrence  oi  injury,  215. 
servant's  negligence  is  imputed  to  master,  27. 
ZvibUity  of  master  to  third  persons. 
liable  for  acts  within  servant's  employment,  216. 
ivAnt  of  sanction  of  act,  216. 
careful  selection  is  no  defense,  216. 
only  liable  for  direct  eflect  of  act,  216. 
acts  must  be  within  scope  of  employment,  216. 
jury  determines  whether  act  within  employment^ 

216. 
declaration,  sufficiency  of,  216. 
evidence  of  employee's  competency,  216. 
acts  done  without  special  orders,  217. 
acts  contrary  to  instructions  or  orders,  217. 
instances  of  acts  held  within  scope,  217. 
ratification  of  work  done  without  order,  217. 
acts  done  for  employee's  own  business,  217. 
corporation  cannot  show  act  unauthorized  by  char- 
ter, 217. 
relation  of  master  and  servant  must  exist,  218. 
relation,  from  what  implied,  218. 
relation,  what  necessary  to,  218. 
relation,  instances  of   persons  between  whom  it 

exists,  218. 
relation,  prestimed  from  what  circumstances,  218. 
independent  contractors,  employer  not  liable  for, 

219. 
independent  contractors,  employed  to  unlawful  act, 

219 
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independent  contractors,  acceptance  of  work,  liabil- 
ity after,  ?  219. 

independent  contractors,  injury  natural  to  work,  219. 

independent  contractors,  knowledge  of,  as  notice  to 
employer,  219. 

indepenclent  contractors,  who  are,  220. 

independent  contractors,  no  control  must  be  re- 
tained, 220. 

independent  contractors,  employment  of  superin- 
tendent to  oversee  work,  220. 

independent  contractors,  rigiit  to  annul  ox>ntract,  220. 

independent  contractors,  payment  by  day,  effect  of, 
220. 

independent  contractors,  instances  of  person  held, 
220. 

independent  contractors,  jury  determines  whether 
one  is,  220. 

negligent  erection  of  building  on  another's  land,  308. 

owner  of  lot  is  not  liable  for  acts  of  one  not  a  servant, 
307. 
jKjint  linhiUty  of. 

nxty  be  joined  in  action  for  servant's  negligence,  221. 

iRifjohifily  liable  in  Massachusetts,  221. 
LieUtiiiijif  ofjiervant, 

sei  vant  i.s  liable  to  co-servant  for  negligence,  222. 

liability  for  injury  to  third  person  bv  negligence,  223. 

negligently  directing  admission  of  water  to  houscj 
^23. 

master  of  vessel,  personal  liability  of,  223,  224. 

master  of  vessel,  liability  of,  for  subordinates,  223. 

failing  to  employ  careful  crew,  223. 

liable  to  master  for  non-performance,  224. 
.  negligence,  liable  to  master  for,  224. 

injurmg  or  wasting  material,  224. 

illegal  act,  negligence  in  performing,  224. 

conductor  failing  to  collect  extra  fares,  224. 

conductor  must  use  care  in  managing  train,  224. 

must  observe  precautions,  224. 

failing  to  collect  price  of  land  sold,  224. 

failing  to  give  notice  of  note's  maturity,  224. 

agent  failing  to  execute  orders,  224. 

broker  not  complying  with  orders,  224. 

gratuitous  agent,  duty  of,  224. 

recovery  of  money  paid  servant  for  third  person,  224 
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Mills,  steam^  use  of,  in,  §  315. 

Mental  suffonng,  as  element  of  damages,  416. 

Miiitia.    8ee  Fire-arms. 

Mistake,  is  not  contributory  negligence,  30. 

attorney's  liability  for,  41. 

telegraph  company's  liability  for,  ^68,  370. 
Moorap^e,  vessels  at  anchor,  348. 
Municipal  corporations*    See  Bridges  ;  Highways. 

need  not  anticipate  unusual  storms  in  constructing 
buildings,  225. 

liable  for  leaving  unguarded  excavation  in  repair- 
ing building,  2i^. 

contractor  for  public  building,  negligence  of,  225. 

loss  of  building  by  fire,  225. 

defects  in  water-works,  225. 

infant  drowned  in  water-tank,  225. 

laying  water-pipe  too  near  surface,  226. 

injury  from  fallmg  into  trench  near  public  building, 
225. 

defect  in  basement  where  it  owns  upper  story,  225. 

defective  heating  apparatus  in  public  school,  225. 

public  commons,  defects  in,  225. 

consequential  injury,  town  is  not  liable  for,  225. 

damages,  measure  of,  for  defects  in  public  works, 
225. 

burden  of  proving  injury  from  defects,  225. 

delay  in  repairing  is  evidence  of  notice  of  defect,  225. 

officers,  town's  liability  depends  upon  whether  they 
are  servants  or  agents,  226. 

officers,  town  controlling  is  liable  for,  226. 

officers,  town  not  controlling  is  not  liable  for,  226. 

officers  appointed,  town  is  not  liable  for,  226. 

officers  created  by  legislature,  town  when  liable  for, 
226. 

officers,  acts  of,  not  benefiting  town,  town  not  liable 
for,  226. 

officers,  acts  not  connected  with  duties  as  town's 
agent,  226. 

officers,  ministerial  acts,  town  liable  for,  226. 

officers,  acts  outside  of  authority,  226. 

officers,  acts  within  their  police  powers,  226. 

officers,  Instances  of,  for  whose  acts  not  liable,  226. 

officers,  instances  of,  for  whose  acts  liable,  226. 

officers,  damages,  measure  of,  for  constable's  negli- 
gence, 226. 
Dkbbiko  Ni».  — 61. 
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duty  ag  regards  its  animals,  J§  34, 36. 

using  private  canals  for  drains,  81. 

failing  to  keep  cisterns  filled  with  water,  liability 
for  fire,  146. 

sewers,  duty  to  construct,  822. 

sewers  erected  by  private  individuals,  824. 

sewer,  notice  of  defect  in,  is  necessary,  325. 
Vavigation.    See  Shipfino. 
Kegugence,  definitions  of,  1. 

intent  is  not  element  of,  2. 

wilful.    See  Wilful  Nbolioenctb. 

duty  must  be  violated,  3. 

accidents  are  not,  4. 

fraud,  distinction  between  and,  5. 

statute,  violation  of,  as  negligence,  6. 

degree  of  diligence  required,  7. 

must  be  proximate  cause,  8. 

usa^  cannot  be  stiown  to  excuse,  9. 

liability^  for,  cannot  be  shifted  by  contract,  10. 

limitation  of  liability  for.    See  C abribbs  of  Goods. 

degrees  of,  11. 

contributory.    See  Gontributobt  NBGLiaBNCS. 

gross.    See  Gboss  Neolioence. 

allegations  of,  in  action  for,  399. 

is  not  presumed,  405. 

who  determines  question  of,  402^  403,  404. 
negotiable  initnuneatf,  attorney  receiving  notes  for  col- 
lection, 42. 

bailee  of,  duties  of,  56. 

banks  duty  as  to.    See  Banks  and  BAKKiifo. 
Vomlnal  damagee,  when  only  recoverable  in  action  for 

death,  420. 
Von-snit,  when  may  be  granted,  404. 
Kortiiampton  tablet,  admissibility  of ,  in  action  for  death, 

423. 
Kotariee,  demand  on  note,  duty  of,  as  to,  227. 

notice  of  non-payment,  duty  of,  as  to,  227, 

damages,  measure  of,  for  not  giving  notice,  227. 

failure  to  protest,  caused  by  party's  own  neglig^ioei 
227. 

resort  must  be  had  to  other  means  where  notary 
fails  to  give  notice,  227. 

acknowledgment,  negligence  in  taking,  227. 

liability  of  bank  for  acts  of,  67. 
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Hotioe.    See  Animals;  Banks;  EbOHWATs;  Masteb 
AND  SbrvAnt. 

to  agent  is  notice  to  principal,  J  33. 

notary's  duty  to  give,  227. 

of  animal's  disposition,  neoessitv  of,  33. 

of   defects   in   public  works,  long   delay  is   pre- 
sumptive of,  225. 

of  danger  is  necessary  to  contributory  negligence,  16. 

of  defects  in  bridges,  necessity  of,  71,  74. 

of  defect  in  bridge,  what  sufficient,  74. 

of  defect  in  bridge,  duty  of  officers,  69. 

necessity  of  notice  of  defect  in  building,  311,  314. 

traveler's  notice  of  defect  in  bridge,  73. 

sewer^  defect  in  notice  of,  necessity  of,  325. 

turnpike  need  not  have,  in  action  for  defect,  883. 

limitation  of  liability  by.    See  Carriers  of  Gk)ODB. 
Hoxious  animals,  keeping  of,  39. 

Kviflanees,  liability  for,  as  between  landlord  and  tenant, 
319. 

owner  of  adjoining  lot.  when  liable  for,  307. 

animal  at  large  on  higiiway  is,  36. 
Officers.    See  Kotaribs;  Sheriffs;  Bridges;  High- 
ways. 

public,  liability  depends  upon  nature  of  office,  228. 

ministerial  acts,  officers  liable  for,  228. 

Judicial  acts,  officers  not  liable  for,  228. 

personal  negligence,  officers  liable  for,  228. 

ministerial,  must  perform  exact  duty  imposed,  228. 

omitting  duty  prescribed  in  directory  statute  is  lia- 
ble, 228. 

excuse  for  non-performance  will  be  heard,  228. 

Judges  not  lla))le  for  Judicial  acts,  229. 
udicial  act8,  what  are,  229. 
judges,  for  what'acts  liable,  229. 
lustices,  for  what  acts  liable,  229. 
board  of  education,  liability  for  defects  in  school,  229. 
superintendent  of  public  Duildings,  liability  of,  229. 
postmasters,  liability  of,  229. 

postmasters,  burden  of  proof  in  action  against,  229. 
county  treasurer,  liability  of,  2£9. 
recoraer  is  liable  for  neglect,  229. 
city  engineer  need  only  use  reasonable  skill,  229. 
town  clerk  liable  for  giving  false  certificate,  229. 
inspectors,  liability  of.  229. 
prison  manager'sliability  for  injury  to  prisoner,  229. 
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levee  commissioner's  liability  to  overflowed  planter, 

^  22J). 
disbursing  officers  of  army,  liability  of,  229. 
commissioner  to  rent  university  land  failing  to  re- 
port, 229. 
ci:y  marslial  failing  to  prosecute,  229. 
collector  of  customs,  liability  for  goods  deposited  in 

warehouse,  229. 
deputies,  pul)lic  officer  not  liable  for,  230. 
deputies,  city  marshal  not  liable  for,  230. 
deputies,  military  officer  not  liable  for,  230. 
deputies,  postmaster  not  liable  for,  230. 
deputies,  deputy  postmaster  is  himself  liable,  230. 
actions  against,  responsibility  need  not  be  alleged, 

231. 
actions  against,  dutv  should  be  distinctly  stated,  231. 
actions  against,  declaration  for  penalty,  what  should 

allege,  231. 
actions  against,  declaration  against  collector  for  not 

making  return,  231. 
actions  against,  declaration  against  justice  for  not 

filing  paper  on  appeal,  231. 
actions  against,  evidence  to  show  appointment,  231. 
actions  against,  teacher  knowing  defect  in  school  is 

not  contributoriiy  negligent  when,  231. 
of  bank,  liabilities  of,  68. 
canal  superintendent,  duty  of,  to  repair,  81. 
town's  liability  for.    See  Municipal  Corpobation s. 
Ordinances.    See  Statutes  and  Ordinances; 

allowing  vaults  under  sidewalks,  310. 
Ordinary  care,  is  presumed,  405. 

contributory  negligence  must  amount  to,  15. 
what  is,  7. 

definition  of  ordinary  negligence,  11. 
Parent  and  child,  parent's  action  founded  on  pecuniary 

loss,  389. 
parent  may  sue  for  loss  of  child's  services,  389. 
child's  suit  will  not  bar  parent's,  389. 
statutory  action  for  death,  390,  391,  392. 
death  of  parent  during  action  by,  393. 
dismissal  of  suit  by  parent,  393. 
children,  whether  necessary  parties  in  action  for 

death,  395. 
pleading  in  action  for  death,  397,  400. 
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negligence  of,  whether  impnted  to  child,  §  28. 

negligence  of,  what  must  be  to  defeat  child's  action, 
28. 

damages  for  death  of,  420. 

damages  in  action  for  child's  death,  422. 

excessive  damages  in  action  for  death  of  child,  425, 
426. 

excessive  damages  In  action  by  child  for  parent's 
death,  425. 
^Parties,  in  action  for  negligence,  895. 
Partition  fences.    See  Fences. 
Partnership,  liability  of  attorneys  practicing  in,  48. 
Fawn.    See  Pledge. 
Penalties,  for  failure  to  transmit  telegrams,  374. 

where  sheriff  fails  to  execute  pay  over,  336,  341. 

for  killing  stock  by  railroad,  305. 
Peril,  contributory  negligence  of  persons  in,  22. 
Personal  representatives.    See  Executors  and  Adminis- 
trators. 
Physicians,  must  possess  ordinary  skill,  232. 

liable  for  ordinary  neglect,  232. 

skill  of  thoroughly  educated  physicians  not  neces- 
sary, 232. 

perfect  cure  not  implied,  232. 

entitled  to  compensation,  though  not  using  highest 
skill,  232. 

skill  required  is  not  affected  by  refusing  assistance, 
232. 

treatment  is  to  be  tested  by  his  school  of  practice, 
232. 

honest  mistake  creates  no  liability,  233. 

must  use  his  best  judgment,  232. 

error  in  judgment,  liability  for,  233. 

failure  to  use  recognized  course  of  treatment,  233. 

failing  to  detect  kind  of  injury,  233. 

need  only  look  to  natural  results  of  anaesthetic,  233. 

allowing" broken  limb  to  become  shortened,  233. 

bandaging  limb  too  tightly,  233. 

negligently  attending  woman  in  childbirth,  233. 

discharged,  liability  for  subsequent  injury,  233. 

attention  jnust  be  continued  as  long  as  required,  233. 

doubting  his  own  competency,  duty  of,  233. 

liability  for  physician  he  has  recommended,  233. 

negligence  of,  is  question  for  jury,  233. 
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actions  against,  avennent  of  employment,  proof  of, 
§234. 

actions  against,  allegation  of  consideration  is  unne- 
cessary, 234. 

actions  against,  allegation  does  not  imply  contract 
to  cure  wlien,  234. 

actions  against,  misjoinder,  what  is  not,  234. 

actions  against  veterinary  surgeon,  special  damages 
must  be  alleged  wlieii,  234. 

evidence,  burden  of  proof  is  on  plaintiff,  234. 

evidence  of  defendant's  general  skill  not  competent, 
234. 

evidence,  defendant  may  show  he  had  good  educa- 
tion, 234. 

evidence,  reputation  of  institute  where  he  studied, 
234. 

evidence,  reputation  of  physician  with  whom  he 
studied,  234. 

evidence,  treatment  may  be  shown  to  be  according 
to  his  school,  234. 

evidence,  standard  works,  admissibility  of,  234. 

evidence,  declarations  of  defendant  showing  his 
skill,  234. 

evidence,  exhibition  of  injured  limb  is  proper,  234. 

evidence,  fractured  limb  being  shorter,  234. 

evidence,  allegations,  when  necessary  to  admission 
of,  234. 

evidence  of  abandonment,  234. 

evidence  of  weakness  of  bones  in  plaintiff's  family^ 
234. 

evidence  in  action  for  unskillful  amputation,  234. 

evidence  that  physician  asked  no  pay,  234. 

evidence  of  defendant's  assurances  regarding  skill, 
234. 

evidence  of  practice  of  physicians  regarding  con- 
sultation, 234. 

evidence  of  cause  of  death  of  other  colts  gelded  by 
defendant,  234. 

evidence,  declarations  ascribing  non-success  to  vene- 
real disease,  234. 

evidence  showing  effect  of  remedies  on  well  person, 
234.  • 

contributory  negligence,  plaintiff  must  negative,  234. 

contributory  negligence  is  good  defense,  235. 
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contributory  negligence,  plaintiff  muRt  submit  to 
treatment,  J  285. 

contributory  negligence,  plaintiff  naust  follow  di- 
rections, 235. 

contributory  negligence, -parents  must  follow  di- 
rections, 235. 

contributory  negligence,  throwing  off  splints  too 
soon  is,  235.  * 

contributory  negligence,  patient  directing  operation, 
surgeon  not  liable,  285. 

damages  in  action  by  physician  not  having  degree, 
417. 

measure  of  damages  in  action  a^inst,  416. 

malpractice  causing  death,  action  for,  at  common 
law,  387. 
Piaiia,  unguarded  in  building  for  public  use,  810. 
Pilot,  presence  of,  as  defense  to  action  for  oollifriony 

364. 
Platforms,  carrier^s  duty  in  providing,  85. 

leading  to  place  of  business,  310. 

landlord  liability  for,  310. 

falling  of,  314. 
Ptaiding,  form  of  action,  894% 

trespass  when  proper,  394» 

case  when  proper,  304. 

assumpsit  whether  lies  for,  394. 

parties  to  action,  395. 

children  whether  necessary  parties  in  action  for 
death,  305. 

injuries  committed  by  several,  305. 

Joinder  of  actions  for'negligencej  S96 

statutory  action  for  death,  307. 

successive  suits  not  maintainable,  418. 

amendment  of,  S07. 

injury,  what  allegations  of  sufficient,  398. 

negligence,  wliat  allegation  of  sufiicient,  399. 

negligence,  general  allegations  of  sufficient,  181, 
262,399. 

due  care,  necessity  of  alleging,  400. 

contributory  negligence  need  not  be  negatived,  400. 

contributory   negligence    need    not   be   spedally 
pleaded,  401. 

answers,  401. 

negligence  sufficiently  traversed  when,  401. 
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damages,  pleading  of,  §  410. 

means  of  support  must  be  alleged,  410. 

In  actions  for  injuries  from  animal.    See  AntmaIS. 

in  action  against  carriers  of  goods.    See  Carbiebs 
OF  Goods. 

in  action  against  passenger  carrier.    See  Carbiebs 

,  OF  Fassenoebs. 

complaint  against  passenger  carrier  mnst  specific- 
ally allege  negligence,  100. 

in  action  for  collision  between  vessels,  362. 

in  action  for  defect  in  bridge,  70, 74. 

in  actions  for  defects  in   highways.     See  High- 
ways. 

in  action  by  servant.    See  Master  and  Sebvant. 

in  actions  against  otlicers,  231. 

in  action  against  employer  for  negligence  of  em- 
ployee, 216. 

in  actions  against  physicians,  234. 

in  action  against  railroad.s.    See  Raii^boads. 

complaint  against  railroad  must  negative  contribu- 
tory negligence,  262. 

in  actions  against  sherififs,  340. 

in  actions  against  turnpii^es,  383. 

in  actions  ae:ainst  telegraph  companies,  374. 
Fledge,  liabilities  under  contract  of,  56. 
Flnmbing,  defective,  316. 
PoUoiis.    See  Druooist. 

trespasser  drinking  poison  found  on  another's  land, 
318 
Postmasters,  liabilit;^  of,  229,  230. 
Poverty,  of  plaintiff  is  not  admissible,  41d. 
Presentment.    See  Banks  ;  Notables. 
President,  of  bank,  liability  of,  68. 
Presumption.    See  Burden  of  Proof. 

injury  while  using  elevator,  313. 

negligence  is  not  presumed,  405. 

on  excavating  land  causing  building  to  fall,  309. 

on  collision  between  sailing  vessels,  358. 

where  property  is  injured  in  hirer's  hands,  57. 

on  collision  between' steamer  and  sail  vessel,  357. 

in  actions  against  depositary,  59. 

of  notice  of  animaPs  disposition,  33,  34. 
Prisons,  manager's  liability  to  prisoners,  229* 
Prooess     See  Shebiffs. 
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Profits,  as  element  of  damages,  J  417. 
recovery  of,  against  carrier,  122. 
cannot  be  recovered  in  action  for  collision,  365. 
Prospective  damages,  recoverable  for  permanent  injury, 
418. 
must  be  alleged,  410. 

husband  may  recover  for  injury  to  wife,  421. 
when  recoverable  in  action  for  death,  420,  421. 
Proximate,  what  is  proximate  cause,  8. 
contributory  negligence  must  be,  14. 
negligence  must  be,  8. 
concurrence  of  wrong  of  third  person,  8. 
defect  in  highway  whether  proxiniate  cause,  184, 
neglect  to  repair  bridge  must  be,  69. 
fire,  whether.    See  Fire. 
intoxication  must  be,  19 
damages  must  be,  410. 
jury  determine  question  of,  402. 
PnbUc  miUers,  liability  of,  58. 
Public  works.    See  MuNiciPAii  Corporations. 
Punitive  damages,  in  action  for  negligence,  415. 
Questions  of  law  and  fact.    See  Court  ;  Jury. 

who  determines  negligence,  402-404. 
Bailings.    See  Barriers;  Guards. 
in  highways,  171,  172,  173. 

on  bridges,  want  of,  as  negligence,  69,  70, 71, 72, 73, 81. 
Bailroads.    See  Carriers  of  Passengers;  Carriers 
OF  Goods. 
Construction  and  repair  of  road, 
must  construct  road  in  street  in  proper  manner,  236. 
diverting  location  of  highway  must  use  due  care,  236. 
changing  grade  of  highway,  duty  on,  236. 
liable  for  accident  from  improper  laying,  236. 
rendering  crossing  dangerous,  236. 
leaving  dirt  piled  along  track  without  light  or  guard, 
236. 
-     constructing  road  close  to  highway  causing  accident, 
236. 
negligently  altering  crossing,  236. 
compliance  with  ordinance  when  no  defense,  236. 
proper  swit<;hes  necessary,  236. 
nignway  must  be  restored  to  former  state,  236, 
proper  crossings  necessary,  236. 
tracks,  switches,  and  bridges  must  be  repaired,  236. 
road  proximately  connected  must  be  repaired,  236. 
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must  not  obstruct  flrntter  in  removing  snow,  {  23S» 

private  way  over,  duty  to  repair,  236. 

obstructions  placed  on  crossings  by  strangers,  236. 

consequential  injury  to  ad.)oinin^  proprietor,  237. 

liable  for  illegal  use  only  to  adjoining  owner,  237 

damage  to  house  through  excavation,  237. 

flooding  adjoining  land  with  surface  water,  237 

must  use  care  in  constructing  bridge,  69. 

flow  of  natural  stream  must  not  be  obstructed,  237. 

constructing  road  across  mill-dam,  237. 

diverting  natural  course  of  stream,  237. 

constructing  bridge  so  that  ice  gorged,  237. 

culverts  must  not  be  obstructed,  237. 

cutting  embankment  negligently  to  let  off  water,  237. 

injury  from  not  providing  culvert,  237. 

owner  whose  land  is  gradually  washed  away  can- 
not recover,  237. 

condemnation  does  not  include  damage  from  negli- 
gent drainage,  237. 

constructing  bridge  negligently,  liability  where  city 
becomes  owner,  237. 

sign-posts  at  crossings,  duty  to  erect,  245. 

sign-posts,  failure  to  comply  with  statute  requiring, 
246. 

sign-posts,  failure  to  erect  where  traveler  saw  tracks 
245. 
Management  of  train, 

action  for  injury  is  founded  on  negligence,  238. 

reasonable  and  ordinary  care  only  required  in,  238. 

liability  to  public  and  to  passengers  is  not  same,  238. 
'>ciolliHions,  liability  for,  is  same  as  that  of  drivers,  238. 

same  care  with  thai  of  those  passing  re<)uired,  238. 

rights  of  travelers  and  railroads  are  reciprocal,  239, 
250. 

company  has  right  of  way  in  New  York,  239. 

crowded  streets,  great  care  required  in  running 
through,  240. 

crowded  streets,  all  usual  means  must  be  used  to 
prevent  collisions  on,  240. 

crowded  streets,  do  not  insure  in  running  through. 
240.   * 

crowded  streets,  every  reasonable  precaution  necesr 
sary,  240. 

orowded  streets,  utmost  care  not  necessary,  240. 
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driveis  of  street  cars  must  use  care,  {  240. 

driving  street  car  with  back  turned,  240. 

driver  may  rei^  on  instinct  of  self-preservation,  240. 

speed,  no  rate  is  negligence  per  «e,  241. 

speed,  rate  of  carriages  is  reasonable  for  street  car, 

241. 
speed,  where  persons  crossing  in  unreasonable  man- 
ner, 241«  • 
speed,  running  at  improper  speed  at  crossing,  241. 
speed,  instances  of  speed  held  negligence,  24U 
speed,  running  at  prohibited  rate,  241. 
speed,  evidence  of  custom  admissible  to  determine, 

241. 
speed,  evidence  to  show  speed,  what  proper,  241, 
speed,  jury  decides  whether  speed  negligent,  241. 
speed,  crossing  must  be  approached  at  moderate 

speed,  242, 
speed,  omission  to  slacken  on  approaching  crossing 

is  not  per  se  negligent,  242. 
speed,  approaching  crossing  at  usual  speed  where 

carriage  near,  242. 
speed,  failing  to  slacken  on  approaching  crossing, 

when  negligence,  242. 
speed,  where  person  lying  near  track,  242. 
speed,  stopping  not  necessary  where  one  walking 

parallel  to  track,  260. 
signals,  running  train  at  night  in  city  without,  243. 
signals'  not  required  on  approaching  crossings  at 

common  law,  243. 
signals^  ordinary  care  may  require,  243, 
signals,  whether  necessary  depends  upon  danger, 

243, 
signals,  necessary  where  track  obscured,  243. 
signals  not  necessan^  after  leaving  crossing,  213. 
signals,  boU  and  whistle  not  both  necessary,  243. 
signals^  statutes  requiring,  apply  to  existing  roads, 


signals,  statutes  requiring,  in  whose  favor  exist,  243. 
signals,  statutes  requiring,  to  what  crossing  applies, 

243, 
signals,  where  statute  specifically  desoribes  them, 

243. 
wgnaLs,  statutory  onoLiasioxi  of,  is  not  negligence  per 

«e,  243. 
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signals,  statute  requiring,  efifect  of,  ^  243. 
signals,  omission  of,  where  not  cause  of  injury,  243. 
signals,  omissipn  of,  where  train  seen,  243. 
signals,  statutory,  omission  of,  what  does  not  excuse, 

243. 
signals,  ordinance  prohibiting  excused  omission, 

243. 
signals,  frightening  animal  from  failure  to  give,  243, 

250. 
signals,  giving  does  not  excuse  other  precaution,  243. 
signals,  Durden  of  proof  where  injury  results  from 

omission,  243. 
signals,  omitting,  traveler  may  assume  train  not 

near,  243. 
flagmen,  no  absolute  duty  to  station,  244. 
flagmen,  failure  to  station  may  be  negligent,  244. 
flagmen  required  where  road  dangerous,  244. 
flagmen  not  required  in  sparsely  settled  country,  245. 
flagmen,  necessity  of,  where  road  obscured,  244. 
flagmen,  necessity  of,  where  great  many  trains  pass, 

244. 
flagmen,  non-compliance  with  statute  requiring,  244. 
fiagmen,  evidence  of  custom  not  to  station,  244. 
flagmen,  county  commissioners  stating  one  was  not 

necessary,  244. 
flagmen,  negligence  of,  is  chargeable  to  road,  244. 
flagmen,  evidence  to  sliow  incompetence  of  absent, 

244. 
flagmen,  withdrawal  of,  traveler  must  use  care,  244. 
obstructing  highway,  company  must  take  conse- 
quences, 246. 
obstructing  highway,  public  have  right  to  clear 

crossing,  246. 
obstructing  highway,  leaving  insufficient  room  for 

driving,  246. 
obstructing  highway,  cars  must  not  be  stored  on 

highway,  246. 
obstructing  highway,  frightening  horses  in  conse- 
quence, 246. 
obstructing  highway,  leaving  hand-car  at  night  on 

highway,  246. 
obstructing  highway,  car  left  on  street  by  boys,  246. 
truck  on  company's  grounds,  mjury  from  striking, 


INBBX.  783 

Bailroadg — Continued, 

starting  cars  without  providing  against  injury,  g  247. 

sending  cars  round  curve  unattended,  247. 

permitting  freigiit  cars  to  cross  street  without  con- 
trol, 247. 

running  train  down  wharf  without  engine,  247. 

allowing  car  to  run  by  its  own  weight,  247.  ' 

backing  without  warning  at  night  in  street,  248. 

backing  at  night  light  and  lookout  necessary,  248, 

backing  of  horse  car  on  team  behind,  248. 

backing  suddenly  without  notice  on  one  passing  be- 
hind, 249. 

backing,  notice  of,  what  not  sufficient,  249. 

backing,  notice  of,  engineer  must  see  it  acted  on,  249. 

backing,  lookout  should  be  provided,  251. 

frightening  horses,  wliere  due  care  used,  250. 

frightening  horses,  use  of  signal  must  be  negligent, 
250. 

frightening  horses,  negligently  using  signal,  250. 

frightening  horses,  blowing  whistle  in  sport,  250. 

frightening  horses,  blowing  whistle  for  revenge,  250. 

frightening  horses,  jury  determines  whether  whis- 
tling negligent,  250. 

frightening  horses  by  derrick  to  load  goods,  250. 

frightening  horses  from  failure  to  give  signals,  243, 

250. 
'frightening    horses,    contributory    negligence    of 
driver,  250. 

frightening  horses  from  obstructing  highway  with 
cars,  246. 

lookout  should  be  provided  before  backing,  251, 

lookout  must  be  in  his  place,  251. 

lookout  must  be  vigilant,  251. 

lookout  allowing  boy  to  occupy  fireman's  place,  251, 

lookout,  either  fireman  or  engineer  must  lookout. 
251. 

lookout  behind  is  not  necessary,  251. 

lookout,   statute  requiring   watchfulness  contem^ 
plates  whole  road,  251. 

lookout  failing  to  discover  plaintiff  whose  presence 
could  not  be  anticipated,  251. 
Duty  of  persons  crossing  track, 

signals,  want  of,  does  not  excuse  use  of  care,  243, 252, 
255. 

traveler  may  presume  signals  will  be  given,  243, 255. 
Dbsbing  Nbg.  —  «2. 
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flagman,  withdrawal  of,  does   not  excuse   duty, 

l^  244,  255. 
sigpri-posts,  want  of,  does  not  excuse  want  of  care,  245. 
not  negligence  to  cross,  train  appearing  stationary, 

248. 
distracted  by  cries  of  warning  where  train  backing, 

248. 
may  assume  train  will  not  be  backed  with  project- 
ing timber,  248. 
may  assume  train  will  not  be  started  without  notice, 

249. 
driver  putting  himself  in  position  of  danger,  250. 
(driving  too  near  train,  250. 
leading  frightened  horse  up  to  engine,  250. 
injured  while  rescuing  frigntened  team,  250. 
due  care  must  be  used  in  crossing,  252. 
must  look  in  both  directions,  252. 
driver  must  listen  before  crossing,  2". 
driving  in  covered  wagon,  252. 
driving  with  ears  muffled,  252. 
driving  on  track  while  intoxicated,  252. 
forgetfulness  or  inattention  no  excuse,  252 
mistake  as  to  time  of  train's  arrival,  252. 
failure  to  look  or  listen,  when  not  negligence,  252. 
duty  to  stop  before  crossing,  252. 
-burden  of  proving  he  stopped,  looked,  and  listened, 

252. 
attempting  to  pass  between  trains  is  negligence,  253^ 
passing  between  trains  in  motion,  253. 
•endeavoring  to  cross  on  platform,  253. 
climbing  on  bumpers  to  cross,  253. 
driving  through  parts  of  train,  253. 
passing  under  train,  253. 
crossing  at  signal  of  flagman,  254. 
obstruction  of  track  by  wood  piles,  255. 
more  care  requisite  where  view  obscured,  255. 
failure  to  look  where  company  obscures  track,  2S5. 
more  care  required  where  driver  deaf,  255. 
crossing  ahead  of  approaching  train,  256. 
crossing  ahead,  absence  of  flagman  does  not  excuse, 

255. 
crossing  ahead,  signals,  wantof  does  not  excuse,  266. 
crossing  ahead,  naiscalculating  speed  on,  256. 
oroBsing  ahead,  one  may  assume  speed  lawfal,  260L 
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crossing  ahead,  effect  of  getting  caught  on  tracks 

§256. 
crossing  ahead,  effect  of  slipping  on  track,  256. 
attention  being  diverted  by  train  just  passed,  257. 
duty  to  wait  until  passing  train  has  gotten  away,  257. 
Injury  to  one  stepping  on  track  to  avoid  another 

train,  257. 
where  plaintiff  blinded  by  head-light  of  passing 

train,  257. 
travelers  may  drive  along  tracks  in  city,  258. 
drivers  on  track  must  make  way,  258. 
driVer  on  track  upset  because  not  turning  off,  258. 
car  must  slacken  where  team  cannot  turn  off,  258. 
care  necessary  where  rider  on  track  cannot  escape, 

258. 
stopping  so  near  track  that  team  struck,  258. 
care  necessary  in  driving  stock  over  track,  259. 
negligence  in  driving  stock  over,  will  not  excuse 

gross  negligence,  259. 
driving  stock  over,  where  apprised  of  approaching 

train,  259. 
trespasser,  one  walking  track  is,  260. 
trespasser,  must  show  gross  negligence  to  recover, 

260. 
trespasser,  voluntarily  placing  himself  in  dangerous 

position  on  track,  260. 
trespasser,  deliberately  placing  oneself   on  track 

takes  risk,  260. 
trespasser,  carelessly  walking  on  track  near  station, 

260. 
trespasser,  unnecessarily  walking  track,  260. 
trespasser,  walking  track  in  night,  260. 
trespasser,  walking  trestle^  260. 
trespasser,  deaf  man  walkmg  track,  260. 
trespasser,  intoxicated  man  walking  track,  260. 
trespasser,  going  on  track  ahead  of  train,  260. 
trespasser,  mi  ling  to  observe  train,  260. 
trespasser,  not  crossing  at  usual  crossing,  260. 
trespasser,  care  required  towards  person  lying  on 

track,  31. 
trespassers,  crossing  where  there  is  no  inducement, 

260. 
tresspassers,  acquiescence  in  use  of  track  as  foot-way, 

260. 
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trespassers,  inducing  persons  to  cross,  g  260. 
trespassers,  ordinary  care  required  towards  persons 

on  track,  260. 
trespassers,  duty  to  check  train  on  discovering,  260. 
trespassers,  running  over  one  insensible  on  track, 

260. 
trespassers,  stopping  unnecessary  where  no  injury 

would  result  nad  he  lain  still,  260. 
trespassers,  engineer  may  presume  he  would  look 

out,  260. 
trespassers,  failure  to  signal,  260.  • 

trespassers,  where  company  had  no  right  to  lay  its 

tracks,  260. 
trespassers,  falling  from   bridge  through   train's 

negligence,  260. 
trespassers,  injured  in  city  by  train  violating  ordi- 
nance, 260. 
^oing  on  track  to  save  one's  father,  23. 
mjury  to  intoxicated  person,  19. 
children,  running  over  without  negligence,  261. 
children,  uslnp:  track  as  playground,  261. 
children,  intelligent  child  trespassing,  261. 
children  crawling  under  train,  261, 
children,  running   over  where  driver's  attention 

turned,  261. 
children,  driver  using  care  failing  to  see,  261. 
children,  suddenly  turning  in  on  track,  261. 
children  atfemptincr  to  pass  between  trains,  261. 
children  falling  on  track  while  crossing,  261. 
children,  where  child  could  have  been  discovered, 

261. 
children,  precautions  should  be  begun  when  child 

seen,  261. 
children,  failure  to  stop  on  seeing,  261. 
children,  use  of  every  precaution  excuse^  injury, 

261. 
children,  want  of  fence  does  not  create  liabilitv, 

261. 
children,  cars  need  not  be  guarded  against,  261. 
children  injured  by  unloosing  brakes,  261. 
children  injured  on  unguarded  turn-table,  261. 
children  directed  to  jump  olf,  261. 
children  climbinc:  ladder  of  moving  train,  261. 
chUdren.  evidence  that  boy  forbidden  track,  261. 
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Actions  against,  by  traveler, 
complaint  need  not  show  particular  facte,  ^252. 
complaint,  instances  of  declarations  held  sufficient, 

262. 
complaint,  particular  highway  must  be  described, 

262. 
complaint  must  show  want  of  contributory  negli* 

gence,  262. 
complaint  need   not   allege   ordinance  regulating 

speed,  262.    ^ 
presumption  of  negligence,  injury  does  not  create, 

263. 
burden  of  proof  on  injury  from  defective  walk,  263. 
negligence  presumed  from  bursting  of  boiler,  263. 
collision,  burden  of  proof  on,  263. 
collision,  plaintiff  must  negative  contributory  negli- 
gence, 263. 
presumption  where  plaintiff  on  track  by  consent, 

263. 
presumption  where  there  are  defects  in  track,  263. 
improper  condition  of  track  after  accident  may  be 

shown,  263. 
evidence  that  defendant  repaired  track  after  acci- 
dent, 263. 
ordinance  regulating  speed  is  competent,  though 

not  alleged,  262. 
want  of  flagman  is  competent  though  not  alleged, 

262. 
what  allegations  of  negligence  sufiicient,  399. 
Duty  as  regards  fires. 
not  liable  at  common  law  for,  without  negligence, 

264. 
liability  under  statute  making  them  liable,  264. 
liable  for  fire  from  sparks,  if  negligent,  264. 
precautions  to  prevent  spread  necessary,  264. 
ordinary  caution  necessary,  264. 
watchman  need  not  be  stationed  to  extinguish,  264. 
care  necessary  to  prevent  fire  being  carried  by  wind, 

264. 
care  required  depends  upon  circumstances,  264. 
utmost  care  necessary  when  stopping  near  wooden 

house,  204. 
allowing  burning  cars  to  run  down  side  track,  264. 
failing  to  stop  to  extinguish  fire  started,  264, 
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are  not  insurers  against  fire,  J  265. 

liability  depends  upon  actual  negligence,  285. 

using  best  inventions  to  hold  sparks,  not  liable,  265. 

engines  throwing  burning  coals,  265. 

engines  habitually  scattering  fire,  265. 

properly  constructed  and  repaired  engines  must  be 
used^  265. 

inventions,  duty  to  use,  265. 

use  of  engines  generally  used,  265. 

engines  must  bo  repaired,  265. 

engines  must  be  properly  managed,  265. 

fuel,  what  should  be  used  for,  265. 

duty  to  keep  inflammable  material  from  track,  266. 

fire  communicated  to  house  by  grass,  266. 

jury  determines  question  of  negligence,  266. 
Adjoining  owner* 8  duty  regarding  fire. 

owning  fee  in  track  need  not  cut  grass  on,  266. 

condition  of  premises  does  not  excuse  negligence, 
267. 

not  anticipating  burning  of  grass,  267. 

building  back  tires,  267. 

construction  of  building,  defense  of,  267. 

owners  employing  defective  engine,  267. 

may  recover  though  his  negligence  increases  loss, 
267. 

allowing  rubbish  on  bla  land,  268. 

not  plowing  around  stacks,  268. 

jaiay  cultivate  in  customary  manner,  268. 

duty  to  plow  up  grass  or  stubble,  268. 

remote  negligence  in  allowing  grass  to  grow,  26S. 

stableman  near  track  allowing  manure  to  accumu- 
late, 268. 

duty  where  property  located  near  track,  269. 

failure  to  remove  building  is  not  negligence,  269. 

building  in  exposed  place,  269, 

leaving  window  open,  269. 

not  repairing  broken  pane  of  glass,  269. 

leaving  property  exposed  in  warehouse,  269. 

placing  cord-wood  upon  right  of  way,  269. 
Actions  for  injury  from  fire^ 

jury  determines  question  of  pegllgence,  266. 

complaint  must  allege  negligent  escape  when,  270. 

ftllegaticn  of  negligence,  what  sufBciont  after  verdict, 
270. 
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instances  of  loss  held  proximate  result,  i  271. 

fire  not  immediately  communicated  when  proxi- 
mate, 271. 

burden  of  proof,  272. 

evidence  of  sparks  thrown  by  engines,  273. 

evidence  of  distance  to  which  sparks  thrown,  273. 

evidence  of  conditions  of  other  engines,  273. 

evidence  of  condition  of  all  engines  where  particular 
engine  not  know,  273. 

evidence  of  other  fires  set,  273,  274. 

evidence  of  usage  in  construction  of  engines,  273. 

evidence  of  employment  of  more  men  after  fire,  273. 

evidence,  actual  proof  of  negligence  is  necessary, 
274. 

evidence,  negligence  may  be  shown  by  circum- 
stantial evidence,  274. 

evidence  that  engine  emits  stream  of  sparks  is  suf- 
ficient, 274. 

evidence  that  engine  started  fire,  what  sufficient,  274. 

evidence,  what  safflcient  to  sustain  verdict,  274. 

damages  is  value  at  destruction  and  interest,  275. 

damages,  money  in  house  burnt  not  recoverable, 
275. 

damages,  condemnation,  assessment  on,  effect  of, 
275. 
JhUy  as  regards  animals  on  track. 

company  has  exclusive  right  to  track  at  common 
law,  278. 

killing  must  be  gross  or  wanton  at  common  law,  278. 

trespassers,  animals  regarded  as,  at  common  law, 
278. 

owner  regarded  as  oontributorily  negligent  at  com- 
mon law,  278. 

statutes  permitting  cattle  to  go  at  large,  effect  of,  279. 

train  must  be  managed  with  ordinary  care,  279. 

inevitable  accident  resulting  in  killing,  279. 

negligent  killing  must  be  shown,  279. 

care  must  be  proportioned  to  danger,  279. 

inability  to  see  ahead,  279,  282. 

signals  should  be  ^ven  before  crossing,  280. 

signals,  killing  animal  through  neglect  of,  280. 

sigpials,  omission  of  injury  must  arise  from,  280. 

signals,  omission  of  alone  does  not  create  liability, 
280* 
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signals,  omitting,  when  giving  would  do  no  good, 
§280. 

signals,  sudden  appearance  of  stock  excuses,  280. 

speed,  whether  proper  depends  on  circumstances, 
281. 

speed,  high  rate  of,  without  signals,  281. 

speed,  exceeding  statutory  rate,  281. 

speed,  instances  of  improper  rate,  281. 

speed,  no  rate  is  negligence  per  .se,  281. 

speed,  danger  to  animals,  consideration  of,  281. 

speed  sliould  be  slackened  on  seeing  stock,  282. 

speed  need  not  be  slackened  where  animal  appears 
suddenly,  282. 

speed,  duty  to  slacken  where  animal  grazing  near, 
282. 

speed,  increasing  to  diminish  danger  to  train,  282. 

speed,  where  animal  suddenly  leaps  on  track,  282. 

speed,  where  animal  leaving  track  comes  on  again, 
282. 

speed,  where  animal  moves  in  line  with  track,  282. 

speed,  where  animals  running  ahead  of  train,  232. 

speed,  failing  to  slacken  is  presumptive  of  negli- 
gence, 282. 

speed,  appliances  to  check,  should  be  provided,  282. 

speed  should  not  be  slackened  if  jeopardizing  pas- 
sengers, 283, 

permitting  vegetation  concealing  stock  to  grow,  282. 

duty  to  passengers  is  paramount,  283. 

head -light  obstructing  vision  may  be  carried,  283. 

animals  attracted  to  track  by  salt,  hay,  or  molasses, 
284. 
Duty  to  build  fences  and  cattle-guards, 

no  obligation  at  common  law,  278. 

legislature  may  require,  285. 

laws  requiring,  are  constitutional,  285. 

statute  requiring,  may  be  passed  after  incorporation- 
285. 

retrospective,  statute  requiring,  when,  286. 

statutes  if  tijeneral  apply  to  existing  corporations,  286. 

corporations  organized  under  special  charters,  286. 

foreign  corporations  subject  to  statute,  286. 

statute  requiring,  effect  of,  on  liability.  287. 

statute  requiring,  whether  makes  liability  absolute. 
287. 
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statute  requiring,  whether  owner's  negligence  "bars, 

§  287. 
instances  of  contributory  negligence  barring,  287. 
animals  escaping  on  track  despite  fence,  287. 
within  what  time  should  be  erected,  288. 
statute  allowhig  certain  time  to  fence,  288. 
track  should  be  enclosed  on  both  sides,  289. 
where  track  naturally  protected,  289. 
burden  of  showing  fence  could  not  be  erected,  289. 
reasonably  good  fence  necessary,  289. 
what  sufficient,  289. 
what  strength  requisite,  289, 
barbed- wire  fences,  289. 

adjoining  owner,  fence  built  by,  may  be  used,  289. 
cattle-guards  necessarjjr,  290.^ 
cattle-guards  over  which  animals  can  pass,  290. 
cattle-guards  insufficient  when,  292. 
cattle-guards,  at  what  places  necessary,  290. 
cattle-guara,  permitting  to  be  filled  with  snow,  292. 
gates  at  private  crossings,  liability  for,  291. 
gates,  leaving  open,  291,  292. 
gates,  defective,  291,  292. 
bars  are  part  of  fence,  291. 
bars  should  be  of  proper  strength,  291. 
bars  should  be  properly  arranged,  291. 
bars,  leaving  down,  291. 
fence  must  be  maintained,  292. 
ordinary  care  only  required  in  maintaining,  292. 
must  be  reasonably  repaired,  292. 
time  within  which  should  be  repaired,  292. 
instances  of  delays  in  repairing,  292. 
notice  of  defect  is  necessary,  292. 
duty  to  inspect  fences,  292. 
taking  down  part  of,  292. 
duty  cannot  be  discharged  by  contract,  293. 
allowing  adjoining  owner  suin  for  fencing,  293. 
adjoining  owner  agreeing  to  fence,  293. 
agreement  with  adjoining  owner  not  to  fence,  293. 
adjoining  owner,  contract  of,  binds  tenant,  293 
assent  to  failure  to  fence,  293. 
burden  of  proving  owner  compensated,  293. 
killing  where  company  has  no  right  to  fence,  294. 
burden  of  proving  company  cannot  fence,  294. 
fencing  where  track  intersects  highway,  294. 
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cities,  duty  to  erect  fences,  3  294. 
iniuries  to  stock  in  town,  2^. 
village,  what  is,  294. 
depot  grounds  need  not  be  fenced,  294. 
depot  grounds,  killing  stock  on,  294. 
depot,  what  is  not,  294. 

place  where  its  buildings  are  need  not  be  fenced,  294. 
AetioTM  for  injui^s  to  stock, 
plaintiff  need  not  construct  fence  before  suit,  295. 
claims  cannot  be  joined,  295. 
killing  several  animals  at  same  time  gives  one 

action,  295. 
stock  killed  after  commencement  of  suit,  295. 
venue,  295. 

ownership  of  stock,  complaint  must  show,  295. 
negligence  or  failure  to  fence  must  be  charged,  295. 
gross  negligence  need  not  be  charged,  295. 
contributory  negligence  must  be  negatived,  295. 
damages,  allegation  of,  295. 
instances  of  complaint  held  good,  295. 
complaint  not  referring  to  statute,  295. 
complaint  under  statute,  295. 
negligent  fencing,  allegation  of,  295. 
place  of  killing  should  be  alleged,  295. 
affidavit  for  double  damages,  295. 
liability  for  cattle  trespassing  on  adjoining  land,  296. 
to  what  owners  liable,  296. 
owners  of  adjoining  land,  liability  not  confined  to, 

296. 

place  of  entry  determines  liability,  297.  

point  of  killing  is  immaterial,  297. 

entry  must  be  at  place  where  fence  required,  297. 

killing  at  point  where  fence  not  required,  297 

killing  where  track  securely  fenced,  297. 

animal  driven  on  track  in  city,  297. 

straying  on  track  at  public  crossing,  297. 

burden  of  proof  is  on  plaintiff,  298. 

killing  is  not  sufficient  evidence  of  negligence,  296. 

statute  maldng  killing  prtma/aete  evidence,  208. 

omission  of  statutory  signals  raises  presumption  of 

negligence.  298. 
offering  to  pay  for  cattle  killed,  298. 
connection  between  killing  and  negligence  must  be 

shown,  299. 
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connection  between  killing  and  negligence  when 
not  shown,  §  299. 

evidence  does  not  establish  negligence  when,  299. 

finding  animals  injuredf  299. 

actual  striking  of  animals  whether  necessary,  300. 

animals  injured  through  fright,  300. 

killing  animal  in  extricating  it,  300. 

allegation  of  want  of  fence  must  be  proved,  301. 

inference  that  animal  escaped  through  defect  In 
fence.  301. 

evidence  of  subsequent  condition  of  fence,  801. 

evidence  of  previous  condition  of  fence,  301. 

evidence  of  sufficiency  of  like  cattle-guard,  801. 

evidence  of  subsequent  erection  of  fence,  301. 

damages,  measure  for  injury  to  animals,  306. 

damages,  hire  of  animal,  305. 

damages,  interest  whether  recoverable,  305. 

damages,  attorney's  fees  recoverable  in  Kansas,  805. 

damages,  animal  need  not  be  surrendered,  305. 

damages,  value  of  carcass,  deduction  of,  305. 

damages,  prospective  not  recoverable,  305. 

damages,  double  allowance  of,  305. 

damages,  where  cattle  stray  from  track  to  adjoining 
land,  302. 

cattle  straying  from  track  to  adjoining  land,  302. 
Jf^'uries  to  trains  by  animaU. 

damages  to  train,  owner  is  liable,  306. 

where  company  neglect  to  fence,  306. 
Strains  run  on  another  road,  by  lessees,  receivers,  etc, 

company  using  another's  track  is  liable,  276. 

using  defective  car  owned  by  another  company,  276. 

statutes,  application  of,  to  another  company  using 
track,  276. 

company  owning  track  used  by  another  company, 
liability,  278,  303. 

companies  organized  to  build  roads  for  other  com- 
panies, 303. 

r^    wing  another  company  to  construct  side  track, 

running  road  under  contract  with  owner,  304. 
lessee  of  road,  liability  of  lessor  for,  277,  304. 
lessee  of  road,  liability  of,  277, 304. 
mortgagees,  roads  operated  by,  277,  304. 
trustees  operating  for  benefit  of  bond-holders,  277. 
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purchasers  of  road,  liability  of,  J  277. 

receivers  operating  road,  304. 

receivers  of,  liabilities  of,  321. 
Beal  Mtate,  general  obligation  of  owner  in  use  of,  307. 

usual  enjoyment,  no  liability  from,  307. 

owner  is  liable  on  same  principle  as  owner  of  per- 
sonalty, 307. 

owner  is  not  liable  for  acts  of  those  not  servants,  307. 

nuisance  on  adjoining  lot,  liability  for,  307. 

buildings,  duty  in  erecting,  generally,  308. 

building,  reasonable  skill  necessary  in  erecting,  306. 

building,  negligent  erection  of,  by  one  not  sdrvant, 
308. 

brick  walls,  safeguard  must  be  erected  against  fall 
of  brick,  308. 

derrick  u^ed  in  erecting  building,  guarding  of,  308. 

excavation,  owner's  rignt  of,  309. 

artificial  weight  on  land  need  not  be  supported,  309. 

foundations  of  buildings,  309. 

presumption  of  negligence  from  making  excavation, 
309. 

children  in  neighborhoou  of  excavation,  309. 

custom  not  to  erect  ^ards,  309. 

approaches  to  buildmgs,  310, 319. 

vaults  under  buildings  or  walks,  310,  319. 

cellars  under  buildings,  310,  319. 

piazza  unguarded  where  building  for  public  use,  310). 

stair- ways,  311. 

trap-doors,  311. 

fire-escapes,  311. 

unfinished  buildings,  312. 

elevators,  313. 

lighting  halls,  313. 

J>Iatforms.  fall  of,  or  defect  in,  314,  819l» 
ailing  of  buildings,  314,  316. 
oornices,  falling  of,  314. 
walls,  falling  of,  314. 
galleries,  falling  of,  314. 
machinery,  316. 
defective  plumbing,  316,  319. 
running  or  dripping  water,  316^ 
ice  thrown  from  roof,  316. 
well  holes  on  lands,  317. 
.  -     trespassers  on  land,  318. 
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'   license,  persons  on  land  under,  {  318. 
children  trespassing,  318. 
landlord  and  tenant,  liability  as  between,  318. 
evidence  inaction  for  injuries  from  defective  prem- 
ises, 320. 
lunatic's  liability  for  defective  condition  of,  2. 
sewers,  drains  and  culverts  in,  324. 
trespass  on,  is  not  contributory  negligence,  25. 
Baeeiver,  of  bank  may  sue  officers,  68. 

liabilities  of,  321. 
Beoeiptorg,  sheriff's  liability  for,  331. 
Beoorderg,  liable  for  neglect  to  record  or  index  deed, 

229. 
Beoords,  searchers  of,  46. 

Bepairs.    See  Bridges  ;  Highways  ;  Master  and  Ser- 
vant; Railroads. 
approach  to  place  of  business,  repair  of,  310. 
liaDiiity  for  want  of,  as  between  landlord  and  tenant, 

319. 
constructing  new  bridge  as  evidence  of  neglect, 

74. 
bailee's  negligence  in  making,  58. 
Betum,  sheriff's  failure  to  make,  334. 
Bamote.    See  Proximate. 

damages  must  not  be,  411. 
Baputation,  evidence  as  to  reputation  for  care,  407. 

plaintiff's,  evidence  of,  to  mitigate  damages,  414. 
Biding.    See  Driving. 
Biverg,  navigation  of,  344. 
Boofg,  throwing  ice  from,  316. 

dripping  of  water  from,  316. 
Bvnawayg.    See  Driving. 

injuries  to,  on  bridges,  69,  73. 
flehoal  digtrictg,  liability  is  same  as  counties,  124. 
not  liable  for  neglect  in  constructing  school,  124. 
town's  liability  for  defective  heating  apparatus  in 

school.  225. 
board  of  education,  liability  for  defects  in  school, 

226. 
teacher  knowing  defect  in  school  not  oontributorily 
negligent,  when,  231. 
Sdantar.    See  Notice. 
Sarvantg.    See  Master  and  Sebyant, 
3aarehara,  of  records,  46. 
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Sewwi,  city's  dnty  to  construct  or  maintain,  §§  322, 32^. 
care  required  in  constructing,  322, 323. 
maintenance  of,  323. 
erected  by  private  persons,  324. 
notice  of  defect^  necessity  of,  325. 
damages  in  action  for  defect  in,  325. 
contributory  negligence  where  sewer  defective,  325. 
town's  liability  for,  164. 
ShflriA,  general  obligations  of,  326. 
ordinary  sl^ill  t^uired  of,  326. 
process,  failure  to  execute,  327. 
void  or  irregular  pix>oess,  327. 
burden  of  proof  in  action  for  not  executing  process, 

327. 
burden  of  proof  in  action  for  not  safely  keeping 

goods,  331. 
burden  of  proof  to  explain  failure  to  return-^  334. 
delay  in  executing  process,  328. 
sufficiency  of  seizure,  329. 
excessive  seizure,  329. 
disregarding  plaintiff's  instructions,  330. 
custody  and  possession  of  property,  331. 
safe-keeping  of  goods,  331. 
receiptors,  sheriff's  liability  for,  331. 
taking  insufficient  bond  for  property,  §22. 
liability  is  to  plaintiff  only,  332. 
bail,  taking  insufficient,  332. 
Bale  of  property,  333. 
delay  in  sale,  333. 
return,  failure  to  make,  834. 
presumption  is  against  sheriff  on  failure  to  return, 

334. 
false  return,  335. 

burden  of  proof  in  action  for  false  return^  335. 
failure  to  pay  over  money  received,  336. 
depreciated  money,  failure  to  pay  over,  336. 
penalty  for  failing  to  execute  or  pay  over,  336,  341. 
escape,  337. 

deputies,  liability  for,  338. 
waiver  of  sherifl  's  negligence,  339. 
pleading  in  action  against,  340. 
form  of  action  against,  340. 
summary  proceeding  against,  340* 
evidence  in  actions  against,  340. 
damages,  measure  o:^341. 
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deputies,  liabilities  of,  §  342. 

action  against,  is  assignable^  893. 
Sidewalks.    See  Highways. 

cellars  under,  310. 

areas  in,  810. 

safety  of,  may  be  presumed,  16. 
Sign-boards,  liability  for,  168. 
Signals.    See  Railkoads  ;  Shipping. 
Slapping.    See  Towaoe. 

general  obligations  of  navigating  vessels,  343. 

constant -care  required  in  navigation,  343. 

steamers  moving  in  crowded  harbors,  343,  346,  352^ 
354. 

steamers  entering  narrow  channels,  343,  361. 

statutorv  rules,  non-observance  of,  in  navigation, 
343,  348,  357,  359. 

full  complement  of  men  required,  343. 

men  experienced  in  navigation  must  be  employed, 
343. 

river  navigation,  general  rules  in,  344. 

rate  of  speed,  345,  352,  354,  360,  361. 

slackening  speed,  duty  as  to,  345,  357,  360. 

fog,  vessel's  duty  during,  345,  348,  351, 363. 

lookouts,  340,  348,  351,  360. 

backing  steamers,  346,  351. 

lights,  347,  348,  360. 

burden  of  proof  where  vessel  injured  used  no  lighL, 
U7. 

anchor,  vessels  at,  348,  361,  363. 

aground,  vessels  aground,  348. 

moorage  of  vessels,  348,  363. 

failure  to  avoid  collision,  348. 

presumption  where  moving  vessel  collides  with 
one  at  anchor,  348,  349. 

wharves,  vessels  moored  at,  349. 

•drifting  or  dragging  vessels,  350. 

inevitable  accident,  breaking  from  moorings  as,  350. 

burden  of  proof  where  vessel  breaks  from  moor- 
ings, 350. 

getting  under  way,  351. 

making  landings,  351. 

entering  harbors,  352. 

launching  vessels,  353. 

hauling  up  vessels,  353i. 
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ferry  boats,  management  of,  gj  854,  355« 

Tdght  of  way,  364,  355,  356,  357,  358. 

steamers  meeting,  355. 

signals,  duty  in  obeying,  355,  360. 
t        Bteamers  meeting  small  boats,  356. 

steamers  meeting  sail  vessels,  357,  360. 

course,  <luty  to  keep,  355-358. 

presumption  when  collision  occurs,  357. 

burden  of  proof  on  collision  between  steamer  and 
sail  vessel,  357. 

sailing  vessels  meeting,  358. 

presumptions  where  sail  vessels  collide,  358. 

burden  of  proof  on  collision  between  sailing  vessels, 
358. 

overtaking  vessels,  359. 

tugs  and  tows,  collisions  with,  360. 

swells  and  waves  caused  b^  steamers,  361. 

pleading  in  action  for  collision,  362. 

action  for  collision,  who  may  sustain,  362. 

who  is  liable  in  action  for  collision,  362,  364. 

inevitable  accident  as  defense,  363. 

pilot,  presence  of  as  defense  to  collision,  364. 

aamages,  measure  of,  365. 
Bleeping  car  companies,  liability  for  loss  of  baggage,  118. 

liabilities  of,  83,  n.  13. 
Saow,  throwing  from  roof,  316. 

town's  liability  for,  170. 
Sliglit  negligence,  definition  of,  11. 

will  not  defeat  action,  15. 
Special  damages,  must  be  alleged,  410.  . 
Speed.    See  Driving  ;  Railroads. 

rate  of,  in  navigating  vessels.    See  Snippiira. 
Spring  guns,  injury  from,  318. 
Stables.    See  Livery  Stable  Keepers. 
Stage-owners,  duty  in  providing  safe  means  of  convey- 
ance, 83. 
Stair-ways,  in  highways,  171. 

in  buildings,  311. 
Staging,  falling  of,  314. 

filtatates  and  ordinances,  violation  of,  as  negligence,  6, 136, 
241,  243,  244,  245,  311,  343,  348,  382. 

violating  as  contributory  negligence,  26. 

violation  of  Sunday  law  as  negligence,  26. 

giving  actions  for  death,  890-392,  397. 
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Steam,  injury  from  using,  J  815. 
Steamers.    See  Shipping. 
Stock.    See  Animals. 

live  stock,  carriers  of,  105. 
Streets.    SeeDBiviNa;  Highways;  Katlboads. 
Struotores.    See  Real  Estate. 
Sundays,  violation  of  Sunday  law  as  negligence,  26. 
Surface  water,  injury  from,  323. 
SargeonB.    See  Physicians. 
Survival,  of  actions  for  negligence,  393. 
Tdegraph  companias,  whether  carriers,  366. 

great  care  and  diligence  required  of,  366. 

erection  and  maintenance  of  works,  367,  374* 

wires  allowed  to  hang  low,  367. 

breaking  pole  by  runaway  team,  367. 

submarme  cable,  367. 

highways,  wires  in,  367. 

mistake  in  message,  368,  370,  371,  374. 

damages  in  action  against,  368,  369. 

cipher  dispatches,  368,  369. 

proximate  result  of  mistake,  what  is  not,  368, 369, 870» 

failure  to  deliver  or  transmit,  369,  371,  374. 

delay  in  transmission  or  delivery,  369,  371. 

time  within  which  message  must  be  sent^  869* 

burden  of  proof  in  action  against,  369,  37^ 

limiting  liability,  370,  371. 

regulations  of,  what  proper,  370,  371. 

repeating  messages,  370. 

night  messages,  370. 

notice  of  limitation  of  liability,  370. 

receiver  is  bound  by  limitations,  870* 

forged  dispatches,  371. 

connecting  lines,  372,  374. 

to  whom  liable,  373. 

receiver  may  sue,  373. 

pleading  in  actions  against,  374. 

evidence  in  actions  against,  374. 

penalty  for  failure  to  transmit,  374. 

gas  company  is  liable  for  wire  affixed  to  boflding. 
147. 
TeiLaxLts.    See  Landlord  and  Tenant,  319. 

flooding  premises  by  not  turning  off  water,  316. 

negligent  use  of  elevator  by,  313.  ^ 

Time-tables  duty  of  carrlsr  in  arranging,  88. 
^U.    See  TuBNFiKE  Corpobations. 
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7oll-bridge  companieB,  are  not  common  carriers,  2  71. 

must  use  ordinary  care,  71. 

use  of  bridge  by  railroad,  71. 

foreign  companies,  71. 

railings  must  be  erected,  71. 

belief  of  safety  of  bridge  will  not  excuse,  71. 

knowledge  of  defects,  necessity  of,  71. 

liability  while  bridge  is  being  repaired,  71. 

a'.tempting  to  cross  after  notice  of  defect,  71. 

failure  to  remove  ice,  71. 
Towago,  tow  boats  are  carriers,  375. 

degree  of  care  and  skill  required,  375, 

agent,  owners  of  tow  liable  for,  375. 

tug  is  regarded  as  servant  of  tow,  375. 

liaoility  of  owner  of  tow,  376. 

collisions,  370,  377. 

liability  of  tugs,  377,  378. 

tow's  neglect  to  provide  light  and  watch,  377. 

abandonment  of  tow,  377. 

insurance  of  tow  does  not  affect  tug's  liability,  377« 

burden  of  proof  in  action  against  tug,  377. 

special  contract  limiting  tug's  liability,  378. 

tug  meeting  sailing  vessel,  357,  360. 
Towas.    See  BRinaEs;  Highways;  MunicipaIi  Cor- 
porations. 
Trains.    See  Carriers  of  Pabsengebs;  Cabbiebs  of 

Goods;  Railroads. 
Trap-doors,  in  buildings,  311. 

in  higliways,  171. 
Travelers,  on  bridge,  who  are,  72. 

on  Sunday,  whether  negligent,  26. 
Treasurer,  liabilits'-  of,  229. 
Trees,  liability  for,  168. 
Trespass,  by  animals,  34,  35. 

injury*  by  animals,  trespass  whether  excuses,  88» 

on  unfinished  buildings,  312. 

on  land,  injury  to,  318. 

is  not  contribatory  negligence,  25. 

presumption  where  trespasser  injured  on  train,  101. 

care  must  bo  used  towards  man  lying  on  track,  31. 

when  proper  form  of  action,  394. 
Trustees,  general  obligations  of,  879. 
•     favored  when  actmg  bonaflde^  379. 

care  required  where  beneficiaries  have  possession* 
879.  * 
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office  cannot  be  delegated,  J  379. 

renunciation  of  office,  379. 

gratuitous  trustee,  liability  of,  379. 

care  required  in  management,  380. 

collection  of  money,  380. 

deposit  of  trust  mone^,  380. 

mingling  property  with  his  own,  380, 

investment  of  trust  fimds,  380,  381. 

interest  when  allowable  against,  380. 

co-trustee,  liability  for,  381. 

agent,  liability  for,  381. 

of  bank,  may  sue  officers,  68. 
Turnpike  corporlitions,  bridges,  ordinary  care  required 
in  construction,  382. 

accidents,  liability  for,  382. 

bridges  must  be  kept  in  repair,  382. 

statute,  omission  to  comply  with,  382. 

roads  must  be  repaired,  382. 

toll,  effect  of  receipt  of,  382. 

repair  must  be  within  reasonable  time,  382. 

agreement  of  town  to  keep  road  in  repair,  382* 

obstructions  frightening  horses,  382. 

wilful  neglect  to  repair,  382. 

adjoinhig  owners,  mjury  to,  382. 

shutting  gate  at  unusual  hour,  382. 

liability  to  owner  of  coach  upset,  383. 

lessees  of,  liability  for  non-repair,  383. 

sale  of,  effect  of  on  liability,  383. 

pleading  in  actions  against,  383. 

notice  of  defect  is  not  necessary,  383. 

evidence  in  action  against,  383. 

incorporation,  what  evidence  of  sufficient,  383. 

contributory  negligence,  384. 
Togs.    See  Towage. 

approacliin^  on  converging  line,  355. 

collisions  with  tugs  ana  tows,  360. 
TTsagO'    See  Custom. 

Tarianoe,  in  actions  for  negligence,  398,  399. 
Vaults.    See  Cellars. 

tenant's  liability  for,  319 

under  highways,  171. 

buildings,  vaults  to,  310. 
Vessels.    See  Docks;  Shipping;  Towage;  Wharves. 
Veterinary  snrgeons,  actions  and  evidence  against,  234. 
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Yidou  animali,  injuries  by,  §3  33,  35,  36-38. 

Willi,  faUing  of,  314. 

Waiver,  sheriff's  negligence,  339. 

Wardi.    See  Guabdians. 

Warehoasemen,  are  bound  only  to  ordinary  care,  60. 

are  not  insurers,  60. 

floating  warehouse,  60. 

nature  of  article  determines  care,  60. 

building  must  be  secure,  60. 

theft,  liability  for,  60. 

fire,  liability  for,  60. 

storage,  duty  as  to.  60. 

rats,  destruction  of  goods  by,  60. 

burden  of  proof  in  action  against,  60. 
Weill,  on  land,  317. 

Wealth,  of  defendant  is  not  admissible,  413* 
Wliarflnfferi,  are  not  liable  as  carriers,  61. 

need  use  only  ordinary  care,  61. 

shipping  to  wrong  party,  61. 

buraen  of  proof  in  action  against,  61. 

evidence  of  due  care,  admissibility  of,  61. 
WhanrM.    See  Docks. 

public  piers  must  be  repaired,  385. 

Eersons  using,  may  sue  for  non-repair,  385. 
cense  to  use,  385. 

unguarded  opening  in,  385. 

lessee  of,  liabilities,  385. 

notice  or*  defect  necessary,  385. 

insufficiency  of  water  in  berth,  385. 

inequalities  in  bottom  of  berth,  385. 

obstructions  in  bottom  of  berth,  385. 

contributory  negligence  in  using,  385. 

notice  of  defect  as  contributory  negligence,  385» 

vessels  moored  at,  349. 
Wife.     See  Husband  ani)  Wipe. 
Wild  animali,  duty  in  ^^ing,  38. 

licensing  exhibition,  169. 

liability  of  owner,  33. 
Wilful  ne^^ligenoe,  intent  is  necessary  to,  2. 

contributory  negligence  is  no  defense  to,  29 

trespass,  proper  action  for.  394. 

negligence  need  not  be  wilful,  2. 
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